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%Xi^Vi  on  ILfmftatfontt* 

A  TEEATISE  ON  THE  LIMITATIONS  of  Actions  at  Law 
and  Saits  in  Equity  and  Admiralty,  with  an  Appendix  containing 
the  American  and  English  jStatutes  of  Limitations,  and  embracing 
the  latest  Acts  on  the  subject.  By  Joseph  K.  Angell,  Esq. 
Third  Edition,  revised  and  greatly  enlarged.  By  John  Wilder 
^'  May,  Esq.    1  vol.  Svo.     $5.00. 

"  This  Treatise  of  Mr.  Angell's  on  legal  limitations  has  long  been  roost  favor- 
ably  known  both  to  the  profession  and  .the  pnblic.    It  passedto  a  second  edition 


unanceuor  or  j^ngiano,  in  wnic 

very  important  snbject 
has  been  nsed  in  the  United  States,  ana  the  hiflji  authority  which  it  has  attained, 
attest  Uie  estimation  in  which  it  is  here  held.  The  present  edition  has  been  pre- 
paied  by  Mr.  J.  W.  May,  a  member  of  the  Boston  Bar,  whom  Mr.  Angell,  in  the 
pressure  of  his  other  enm^ements,  employed  for  the  pnrpose.  The  worlc  has 
Deen  greatly  enlarged,  ana  itB  references  to  cases  adjudged  Drongfat  down  to  the 
present  time.  Mr.  May  has  added  upwards  of  seven  nnndred  cases  to  the  seyen- 
f  teen  hundred  which  were  cited  in  the  second  edition,  and  has  also  inserted  many 

yaloable  notes,  making  the  volume,  as  the  author  remarks  in  his  preface^  about 
one  third  larger  than  before.  The  Appendix  also  contains  Statutes  of  Limitations 
which  have  been  passed  by  the  new  states  of  Florida,  Iowa,  Texas,  and  Califor- 
nia, and  the  volume  as  a  whole,  we  believe,  is  a  complete  summary  of  the  law  on 
this  subject,  as  it  now  exists  in  the  common  and  statute  laws  of  both  Eng^d 
and  the  United  States. 

"  The  fact  that  the  ijresent  edition  has  been  prepared  by  another  hand  than  that 
of  the  author,  is  a  gratifying  proof  of  the  wide  demand  which  now  exists  for  the 
law  writings  of  Mr.  Angell.  So  well  adapted  to  the  requirements  of  the  publio 
are  the  several  books  which  he  has  published,  that  they  now  pass  to  new  eaitions 
with  greater  rapidity  than  he  is  able  to  prepare  them,  and  it  is  this  fkct  which 
has  compelled  him  to  employ  the  aid  of  another  in  reediting  the  work  on  limita- 
tions." —  Providence  JoumaL 


SngUirti  HaUtaias  ^Mtu. 

CASES  RELATING  TO  RAILWAYS  AND  CANALS,  argued 
and  adjudged  in  the  Courts  of  Law  and  Equity,  from  1885  to 
1*852.  Edited  by  Samuel  W.  Bates  and  Chaunoet  Smith, 
Esquires.    6  vols.    8yo.    $24.00. 


Braite  on  AttatHmoft 

A  TREATISE  ON  THE  LAW  OP  SUITS  BY  ATTACHMENT 
in  the  United  States.  By  Chables  D.  Drake,  Esq.,  of  St 
Louis.    1  YoL    8yo.    $4.50. 

"  After  a  brief  historical  introdnctioD.  Mr.  Drake  givee  an  abstract  of  the  lead- 
ing statutory  provisions  of  the  several  States  and  temtories  of  the  United  States, 
in  relation  to  suits  by  attachment  He  then  considers^  in  sncoessive  chapters,  for 
what  cause  of  action  an  attachment  may  issue ;  the  method  of  proceeding  agunst 
absent,  absconding,  concealed,  and  non-resident  debtors,  and  debtors  removmg  or 
fraudulently  disposing  of  their  property;  the  liability  of  corpoimtions  and  repre- 
sentative persons  to  Im  sued  by  attachment;  the  requisites  of  the  affidavits,  bonds, 
&c.  He  also  discusses  very  elaborately  the  process  of  garnishment,  and  the  lia- 
bility of  garnishees,  under  all  their  vanous  relations  to  defendants.  The  last  two 
chapters  are  devoted  to  the  consideration  of  fraudulent  attachments,  and  actions 
for  malicious  attachment  The  whole  work  constitutes  a  laxge  octavo  volume  of 
nearly  six  hundred  pages,  with  a  full  table  of  cases  and  a  tnorougfa  index.  No 
law-book  that  has  recently  been  given  to  the  profession  will  be  more  generaUy 
usefhL  Mr.  Drake  has  produced  a  treatise  which  has  long  been  needM.  It  u 
clear  and  copious,  and  embodies  all  the  American  and  En^ish  authorities  perti- 
nent to  the  tneme."  —  N.  Y,  Cbm.  AdotiriUtT, 

"  The  first  attempt,  we  believe,  and  apparenUy  a  very  successful  one,  to  reduce 
to  system  the  attacnment  laws  of  the  dmerent  States.  The  volume  contains,  first, 
a  foil  and  careful  statement  of  the  statute  laws  relative  to  attachment,  whion  are 
now  in  force  in  the  various  States  of  the  Union;  and,  second,  a  compend  ol  prac- 
tice under  those  statutes — regard  being  had  to  their  differences.  Inasmuch  as 
attachments  are  necessarily  conducted  in  haste, — being  ordinarily  a  sort  of  scrub 
race  between  a  debtor  ana  half-a-dozen  creditors, — and  inasmuch,  also,  as  spe- 
cial accuracy  is  required  in  all  statutory  proceedings  of  that  characterjwe  should 
think  this  work  might  be  of  great  service  to  the  profession.** — N,  7.  Times. 

*'  The  work  appears  to  be  methodically,  perspicuously,  and  adequately  pre- 
pared.* *  —  I&dvmowi  Examiner, 

**  The  Missouri  bar  has  been  and  is  illustrated  by  several  names  of  deserved  dis- 
tinction, but  this  we  believe  is  the  first  treatise  on  any  department  of  the  law 
which  it  has  produced.  The  subject  which  Mr.lOrake  nas  chosen  is  one  almost 
purely  American.  The  law  of  attachment  has  been  developed  more  exclusively 
m  the  United  States  than  is  generally  supposed.  The  bankrupt  law  and  tiie  pro- 
cess against  the  body  in  England  rendered  the  process  by  attachment  tiiere  com- 
paratively superfluous,  and  nence  cases  of  that  land  are  rarely  to  be  found  in  the 
English  books.  Of  the  twelve  hundred  cases  cited  by  Mr.  tirake — and  he  has 
surveyed  the  whole  subject — only  datm  are  English,  the  remainder  being  derived 
fhmi  the  Reports  of  our  federal  courts,  and  of  twenty-eidit  of  the  thirty-one  States. 

"The  first  sixty-seven  pages  of  the  woriL  are  devoted  to  an  analsrsis  of  the  lead- 
ing statutory  provisions  of  ue  several  States  and  territories  of  the  United  States 
in  relation  to  attachments,  and  the  remaining  five  hundred  to  the  practice;  and 
without  attempting  to  set  forth  tiie  merits  of  its  arrangement  ana  execution  in 
detail,  we  may  say,  in  general,  that  Mr.  Drake's  work  supplies  a  place  in  the 
lawyer's  library  which  has  never  before  been  filled. 

''Mr.  Drake's  faculty  of  stating  legal  |>ropositions  is  unusually  clear  and  logi- 
cal, and  his  style  possesses  far  hi^er  merit  than  belonss  to  the  great  mi\jority  of 
law  books  now  puolishing,  either  in  this  country  or  in  England.**  — N.  Y.  Eveamg 
PotL 

**  We  are  prepossessed  in  favor  of  Mr.  Drake  by  the  sensible  tone  of  his  preface. 
The  subject  is  one  of  no  little  interest  to  those  two  classes  of  the  community,  in 
both  of  which  most  men  find  themselves  at  some  time  or  other  during  their  lives 
-^  debtors  and  creditors — and  we  are  glad  to  see  it  undertaken  by  a  professional 
writer,  who  can  give  us  something  better  than  a  catch-penny  manual.  The  vol- 
ume contains  a  good  deal  of  information,  and  we  should  thmk  would  be  useful. 
'  Such  books  are  a  step  towards  the  desirable  object  of  a  fusing  of  the  laws  and 
jurisprudence  of  the  various  jurisdictions  of  our  Union  into  one  harmonious 
whole,  which,  if  it  could  be  accomplished,  would  tend  most  effectually  to 
strengthen  and  perpetuate  our  connection  witn  each  other.**  — Bottan  Allot.  ' 


**  The  chapters  on  the  history  of  Boman  legislatioii  and  jnrispradence  are  pire- 
parad  with  special  care.  Enough  is  given  to  explahi  and  interest,  but  not  so 
mnch  as  to  weaiy.  We  think  thst  the  publication  of  this  folnme  will  do  mnch 
to  instruct  the  profession  in  the  histonr.  principles,  and  literature  of  the  Boman 
law;  to  be  entirely  conyersant  with  wnicii  is  an  accomplishment  which  few  law- 
yers, in  tliose  States  where  the  conunon  law  prevails,  can  be  expected  to  attain, 
out  to  be  entirely  unacquainted  with  which,  now  that  tiiis  volume  is  published, 
is  to  be  disgracefully  ignorant."  —  jLoao  BqporUr. 


B«ti(0'0  ^unXixt. 


A  PRACTICAL  TREATISE  upon  the  Authoritj  and  Duty  of  Jus- 
tices of  the  Peace,  in  Criminal  Prosecutions.  By  Daniel  Davis, 
Solicitor-General  of  Massachusetts.  Third  Edition.  Revised 
and  greatly  enlarged.  Edited  by  F.  F.  Heard,  Esq.  1  voL 
8yo.    $4.00. 

fllngeU  on  iFCre  atttr  ILffe  Xtisitrancf* 

A  TREATISE  on  the  Law  of  Fire  and  Life  Insurance.  Wiih  an 
Appendix,  containing  Forms,  Tables,  &c  By  Joseph  K.  An- 
GELL,  Esq.     1  vol.    8yo.     $5.00. 


REPORTS  OF  CASES  argued  and  determined  in  the  Supreme 
Court  of  the  United  States.  By  Benjamin  C.  Howard.  Vol. 
XVI.    8vo.    $5.50. 


<Eii0!)fnfi'0  Hiiiotttt* 

REPORTS  OF  CASES  argued  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Hon.  Luther  S.  Cushing. 
Vol.  Vni.    8vo.    $5.00. 


l&wcnnnn  on  <Eontratt0. 

A  TREATISE  on  the  Law  of  Contracts.    By  Hon.  Theophilus 
Parsons,  Professor  in  Dane  Law  College,  Cambridge,  Mass.    * 
Vol.  I.    8vo.    $5.50. 


l&^il\\9n  on  IEn0itrancf . 

A  TREATISE  ON  THE  LAW  OF  INSURANCE.  By  Hon. 
WiLLARD  Phillips.  Fourth  Edition,  enlarged.  2  vols.  8vo. 
$10.00. 


WnxH  in  J^ubb, 

AND   PEEPAEING   FOE  PUBLICATION 


PARSONS  ON  COMMERCIAL   LAW. 

THE  PRINCIPLES  OF  COMMERCIAL  LAW.  By  Hon. 
Theophilus  Pabsonb,  LL.  D.,  Dane  Professor  in  the  Law 
School  of  Harvard  University,  in  Cambridge.     2  vols.    8vo. 

The  principal  topics  of  the  fint  volume  will  be  the  Origin  and  History 
of  the  Law  Merclumt ;  the  Law  of  PartnerBhip;  of  Sales;  of  Agency; 
of  Bills  and  Notes ;  and  of  Marine  Insurance.  The  second  volume  will 
contain  the  Law  of  Shipping,  and  the  Law  and  Practice  of  Admiralty. 

BISHOP   ON  CRIMINAL   LAW. 

COMMENTARIES  ON  CRIMINAL  LAW.  By  Joel  Pren- 
tiss Bishop,  Esq.,  Author  of  Commentaries  on  the  Law  of  Mar- 
riage and  Divorce.  The  first  volume  to  be  a  complete  elementary 
Treatise  of  itself. 

This  work  is  intended  to  embrace  the  entire  field  of  English  and 
American  Criminal  Jurisprudence,  traversed  by  new  paths.  !u  will  be 
both  elementary  and  practical,  adapted  alike  to  the  use  of  the  student, 
the  magistrate,  and  the  practitnDg  lawyer;  and,  on  important  points, 
will  contiun  citations  of  all  the  English  and  American  cases. 

AMERICAN   RAILROAD  CASES. 

A  COMPLETE  COLLECTION  OF  THE  AMERICAN  CASES 
relating  to  the  Rights,  Duties,  and  Liabilities  of  Railroads,  with 
notes  and  references  to  the  English  and  American  Railway, 
Canal,  and  Turnpike  Cases.  By  Chauncet  Smith  and  S.  W. 
Bates,  Esquires.    2  vols.    8vo.    Vol.  I.  now  ready. 

PARSONS  ON  CONTRACTS. 

A  TREATISE  ON  THE  LAW  OF  CONTRACTS.  By  Hon. 
Theophilus  Parsons,  Professor  in  Dane  Law  College,  Cam- 
bridge, Mass.    In  2  vols.    8vo.    Vol.  I.  now  ready. 

THE  LAW  OF  ADMIRALTY. 

LEADING  CASES  IN  ADMIRALTY  AND  SHIPPING,  with 
Notes  and  Commentaries.  By  a  Member  of  the  Suffolk  Bar. 
In  one  volume.    8vo.  ' 

BLACKBURN  ON  THE  CONTRACT  OF  SALE. 

A  TREATISE  ON  THE  LAW  OP  SALES.  By  C.  Black- 
burn. With  Additions,  Notes,  and  References.  By  William 
P.  Wells,  Esq.    1  vol.    8vo. 


8 

FRAUDS. 

A  TREATISE  ON  FRAUDS.  By  Causten  Bbowne,  Esq.,  of 
the  Suffolk  Bar.    In  one  volume.    8yo. 

ARBITRATION. 

ARBITRATION  at  Common  Law,  in  Equity,  and  under  the  Sta- 
tutes of  the  States  of  the  United  States.  By  Edwabd  G. 
LoRiNG,  Esq.,  of  the  Suffolk  Bar. 

VBXDORS  AND  PURCHASBRS. 

THE  LAW  OF  VENDORS  AND  PURCHASERS  OF  REAL 
PROPERTY.    By  Francis  Hilliard,  Esq.    2  vols.    8vo. 

HUSBAND  AND  WIFE. 

THE  PRINCIPLE  AND  RULES  OF  LAW  regulating  the 
Property  of  Husband  and  Wife;  and  Civil  Actions  therefor. 
By  Edward  G.  Loring,  Esq. 

WHBATON'S  INTERNATIONAL  LAW. 

ELEMENTS  OF  INTERNATIONAL  LAW.  By  the  late  Hon. 
Henry  Wheaton,  LL.  D.  Fourth  Edition,  revised,  annotated, 
and  brought  down  to  the  present  time,  with  a  Biographical  Notice 
of  Mr.  Wheaton,  and  an  Account  of  the  Diplomatic  Transactions 
in  which  he  was  concerned.  By  Hon.  Wm.  Beach  Lawrence, 
formerly  Charge  d' Affaires  at  London.    In  one  volume.     8vo. 

PRECEDENTS  OF  INDICTMENTS. 

PRECEDENTS  OF  INDICTMENTS,  Special  Pleas,  &c.,  adapt- 
ed to  American  Practice,  with  Notes  contuning  the  Law  of 
Criminal  Pleading.  By  Charles  R.  Train,  and  F.  F.  Heard, 
Esquires,  of  the  Middlesex  Bar.    In  one  volume.     8vo. 

HIGHWAYS. 

A  TREATISE  ON  THE  LAW  OF  HIGHWAYS,  dedication 
of.  Travellers,  Travelling,  &c.  By  Joseph  K.  Anoell,  Esq. 
In  one  volume.    8,vo. 

ENGLISH  REPORTS. 

LAW  AND  EQUITY  REPORTS.  The  Common  Law,  Equity, 
Criminal,  Admiralty,  and  Ecclesiastical  Reports  combined.  Edited 
by  Edmund  H.  Bennett  and  Chauncey  Smith,  Esquires.  Vol. 
XXV. 

GRAY'S  REPORTS. 

REPORTS  OF  CASES  argued  and  determmed  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Horace  Gray,  Jr.  VoL 
I.    8vo. 

CRIMINAL  LAW. 

A  COLLECTION  OF  LEADING  CASES  in  various  branches 
of  the  Criminal  Law,  with  Notes.  By  B.  F.  Butler  and  F.  F. 
Heard,  Esquires.    In  two  vols.    8vo. 
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IN  LAW  AND  equity: 


CONTAINING  REPORTS  OF  CASES  IN  THE 
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COimTS  OP  EQUITY  AND  COMMON  LAW; 


AND    IN    TBB 


liimiraltq  anit  f  rrlmoBtirol  Cnurte ; 


INCLUDING    ALSO 


CASES  IN  BANKRUPTCY  AND  CROWN  CASES  RESERVED^ 


EDITED    BT 

EDMUND  H.  BENNETT  AND  CHAUNCEY  SMITH, 

COUKSSLLOR8  AT  LAW. 


VOLUME  XXVL 

Containing  Cases  in  the  House  of  Lords,  the  Tnrj  Conncil,  the  Courts  of  Common 
Law,  and  the  Admiralty  and  Ecdesiastical  Courts,  during  the  years  1853-54. 
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BOSTON: 
LITTLE,  BROWN  AND  COMPANY. 

1855. 


iiiintercd  according  to  Act  of  Congress,  in  the  year  1855,  by 

.  LiTTLB,  BbOWK  AKD   COMPAlTr, 

In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massachusetts. 
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RxvBBsxt>F^  cambbidge: 

FRIKTKD  BY  H.  O.  IIOUGHTON  AND  GOMP^UrT. 


STEREOTYPED  BY  8T0KB  AlTD  8XABT. 


JUDGES  OF  THE  SEVERAL  COURTS 


DURING    THE    PERIOD    OF    THE    DECISIONS    REPORTED    IN    THIS 

VOLUME. 


THE  SEVERAL  COURTS  OF  CHANCERY. 

*  Right  Hon.  Lord  Cbanworth,  Lord  High  Chancellor. 
Right  Hon.  Sir  James  Lewis  Knioht  Bruce,  Knt,  )     j^,^  Justices  of 
Right  Hon.  Sir  George  J.  Turner,  )  The  Court  of  AppeaL 

Right  Hon.  Sir  John  Romillt,  Master  of  the  Rolls. 
•Right  Hon.  Sir  Richard  T.  Kikderslet,        "w 
Right  Hon.  Sii*  John  Stuart,  >  Yice-Chanc^lors. 

Right  Hon.  Sir  William  P.  Wood,  j 

QUEEN'S  BENCH. 

Right  Hon.  Lord  Campbell,  Lord  Chief  Justice. 
Sir  John  Tatlor  Coleridge,  Knt 
^Slr  William  Wightman,  Knt  • 

Sir  William  Erlb,  Knt 
Sir  Charles  Crompton,  Knt 

COMMON  PLEAS. 

Right  Hon.  'Sir  John  Jkrvis,  Knt,  Lord  Chief  Justice. 
Sir  William  Henrt  Maule,  Knt 
Sir  Cresswell  Cresswell,  Knt 


iv       JUDGES  OF  THE  SEVERAL  COURTS. 

Sir  Edwabd  Vaughak  Williaus,  Knt 
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DURING  THE  YEAR  1853. 


Emmens,  Plaintiff  in  Error,  Eldebton,  Defendant  in  Eiror.^ 

Febniarj  17  and  24,  1852  j  and  April  28,  and  Aagnst  12, 1653. 

Master  and  Servant  —  Attorney  'and  Client —  Retain  and  Employ — 

Pleading. 

m 

A  count  against  the  public  officer  of  a  joint-stock  company  stated,  that  on  the  SOth  NoTem- 
ber,  1844,  it  was  agreed  between  the  plaintiif  and  the  company,  that  from  the  Ist  January 
then  next,  the  plaintiff,  as  the  attorney  and  solicitor  of  the  company,  should  receire  and 
accept  a  salary  of  100/.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for  general 
-bosiness  transacted  by  the  plaintiff  for  the  company,  and  should  and  would,  for  such 
■alary  of  100/.  per  annum,  advise  and  act  for  the  company  on  all  occasions  in  all  matters 
connected  with  the  company,  (the  prosecutine  or  defending  of  suits,  and  the  preparation 
of  bonds  or  other  securities,  being  excepted,  me  plaintiff  beine  allowed  in  respect  of  such 
matters  the  usual  charges  of  an  attorney  : )  and  it  alleged,  that  in  consideration  that  the 
plaintiff  had,  at  the  request  of  the  company,  promised  to  perform  the  same  on  his  part,  the 
company  promised  the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on  their  part, 
and  to  retain  and  employ  him  as  such  attorney  and  solicitor  of  the  company  on  the  terms 
aforesaid :  and  assigned  for  breach,  that  the  company,  disregarding^  their  promise  and 
agreement,  did  not  nor  would  continue  to  retain  or  employ  the  plaintiff  as  such  attorney 
and  solicitor  of  the  company  on  the  terms  aforesaid,  but,  on  the  contrary,  wrongfully,  and 
without  any  reasonable  cause,  dismissed  and  discharged  the  plaintiff  from  such  employ- 
ment and  retainer,  and  from  thence  hitherto  have  wholly  refused  to  retain  or  employ  him 
as  such  attorney  and  solicitor,  or  to  pay  him  the  salary  aforesaid,  by  reason  of  which  the 
plaintiff  has  wholly  lost  and  been  depnved  of  the  said  salary,  and  also  of  diyers  profits 
which  he  might  have  derived  from  sucn  employment:  — 

Heldf  affirming  the  decision  of  the  Exchequer  Chamber,  which  reversed  the  judgment  of  the 
Court  of  Common  Fleas,  and  in  conformity  with  the  opinions  of  eight  oat  of  nine  of  the 


1  Before  Lord  Truro  and  other  lords,  assisted  by  the'  judges.  The  case  was  argued 
during  the  time  that  Lord  Truro  held  the  Great  Seal.  The  judges  prewnt  were 
Parke,  B.,  Platt,  B.,  and  Martin,  B.  ;  and  Coleridge,  J.,  BIaule,  J.,  Erl&,  J.,. 
WiGHTMAN,  J.,  Talfourd,  J.,  and  Cromfton,  J. 
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judges  who  gave  their  opinionSi  th«^*  mo* plaintiff  was  entitled,  after  yerdict,  to  judgment 
upon  the  above  count.  .  *  *•    •  •  • 

If  a  d6c1aration  contains  allegation  cftpable  of  being  understood  in  two  senses,  and  in  one 
sens*  it  will  sustain  the.^otfsb^and  in  the  other  it  will  not,  after  yerdict  it  must  be  con- 
fitrued  in  the  sense  wjii^  JvrjiC  sustain  the  action. 

.  '    ••      • 

This  'was;8i*^^f  of  error  on  a  judgment  of  the  Exchequer  Chamber 
reversing-ji  de'(!iSion  of  the  Court  of  Common  Pleas,  The  case  was 
origiiig!Hy:  an  action  of  assumpsit  brought  in  the  Court  of  Common 
Pleas:^^-tlle  defendant  in  error  against  the  plaintiff  in  error,  who  was 
;8jifelI*AS  the  nominal  defendant,  representing  the  Church  of  England 
*J^i{e  and  Fire  Assurance  Trust  and  Annuity  Company.  The  decla- 
•  tation  contained  four  counts,  two  of  which  only  are  material  to  state. 
First  counf — for  that  whereas,  heretofore,  to  wit,  on  the  2d  Febru- 
ary, 1841,  in  consideration  that  the  plaintiff,  at  the  request  of  the  said 
company,  had  agreed  to  become  the  permanent  attorney  and  solicitor 
of  the  said  company,  and  to  act  as  such  for  reasonable  reward  to  be 
therefor  paid  by  the  said  company  to  the  said  plaintiff  for  his  ser- 
vices in  that  behalf,  they,  the  said  company,  promised  the  said 
plaintiff  to  retain  and  employ  him  as  such  permanent  attorney  and 
solicitor ;  and  the  plaintiff  said,  that  after  the  making  of  the  said 
agreement,  and  in  pursuance  thereof,  to  wit,  on  the  aay  and  year 
aforesaid,  the  said  company  did,  in  fact,  retain  and  employ  him  as 
such  permanent  attorney  and  solicitor  as  aforesaid;  and  he,  the  plain- 
tiff, then  became  and  was  and  acted  as  the  permanent  attorney  and 
solicitor  of  the  said  company,  and  hath  always  from  thence  been 
ready  and  willing  to  continue  to  act  as  the  permanent  attorney  and 
solicitor  of  the  said  company,  of  which  the  said  company  had  at  all 
times  notice ;  yet  the  said  company,  disregarding  their  said  promise, 
did  not  nor  would  permit  or  suffer  the  plaintiff  to  continue  to  be  the 
attorney  and  solicitor  of  the  said  company,  or  to  act  as  such,  but 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
25th  May,  1845,  without  the  consent  of  the  said  plaintiff,  and  against 
his  will,  appointed  certain  other  persons,  to  wit,  John  Coverdale  and 
Daniel  James  Lee,  to  be  the  attorneys  and  solicitors  of  the  said  com- 
pany, and  wrongfully,  and  without  any  just  or  reasonable  cause  for 
so  doing,  discharged  the  plaintiff  from  being  or  acting  as  the  attorney 
and  solicitor  of  the  said  company,  and  deprived  him  of  all  gains  and 
profits  which  could  have  arisen  or  accrued  to  him  in  that  behalf,  to 
wit,  gains  and  profits  to  the  amount  of  SflOOL 

Second  count — and  whereas  also,  afterwards,  to  wit,  on  the  30th 
November,  1844,  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  company,  that  from  the  1st  January,  then  next,  the  plaintiff,  as 
the  attorney  and  solicitor  of  the  said  company,  should  receive  and 
accept  a  salary  of  lOO/.  per  annum,  in  Heu  of  rendering  an  annual 
bill  of  costs  for  general  business  transacted  by  the  plaintiff  for  the 
said  company,  as  such  attorney  and  solicitor,  and  should  and  would, 
for  such  salary  of  lOOZ.  per  annum,  advise  and  act  for  the  said  com- 
pany on  all  occasions  in  all  matters  connected  with  the  said  company, 
(the  prosecuting,  or  defending  of  suits,  the  preparation  of  bonds  or 
other  securities  for  advances  by  the  said  company,  and  moneys  dis- 
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bursed  by  the  plaintiff,  being  excepted,  and  the  plaintiff  being  allowed, 
in  respect  of  such  matters,  to  make  the  usual  and  regular  charges  of 
an  attorney  and  solicitor,)  and  that  the  plaintiff  should  attend  the 
secretary  of  the  said  company,  as  well  as  the  board  of  directors  there- 
of, and  the  meetings  of  the  proprietors  thereof,  when  required ;  and 
•the  said  agreement  being  so  made,  afterwards,  to  wit,  on  the  30th 
November  in  the  year  aforesaid,  in  consideration  that  the  plaintiff 
had,  at  the  request  of  the  said  company,  promised  the  said  company 
to  perform  and  fulfil  the  same  in  all  tnings  "on  his  part,  the  said 
company  promised  the  plaintiffs  to  perform  and  fulfil  the  same  in 
all  things  on  their  part,  and  to  retain  and  employ  him  as  such 
attorney  and  solicitor  of  the  said  company  on  the  terms  aforesaid : 
and  although  the  said  company  did,  for  a  certain  small  space  of  time 
thereafter,  to  wit,  for  the  space  of  four  months,  in  pursuance  and  ful- 
filment of  the  said  agreement  and  of  their  promise  in  that  behalf, 
retain  andr  employ  the  plaintiff  as  such  attorney  and  solicitor  on  the 
terms  aforesaid,  and  did  pay  him  a  small  part  of  the  said  salary,  to 
wit,  50/. ;  and  although  the  plaintiff  was  at  all  times,  from  the  mak- 
ing of  the  said  agreement  hitherto,  ready  and  willing  to  advise  and 
act  for  the  said  company,  and  accept  the  said  salary,  on  the  terms 
aforesaid,  and  in  all  other  respects  to  fulfil  the  said  agreement  on  his 
part,  of  which  the  said  company  always  had  notice ;  yet  the  said  com- 
pany, disregarding  their  said  agreement,  did  not  nor  would  continue 
to  retain  or  employ  the  plaintiff  as  such  attorney  or  solicitor  of  the 
said  company  on  the  terms  aforesaid,  but  on  the  contrary  thereof, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
25th  of  May,  1845,  wrongfully,  and  without  any  reasonable  cause, 
dismissed  and  discharged  the  plaintiff  from  such  employment  and 
retainer,  and  then  and  from  thence  hitherto  have  wholly  refused  to 
retain  or  employ  him  as  such  attorney  and  solicitor  of  .the  said  com- 
pany, or  to  pay  him  the  salary  aforesaid ;  by  reason  of  which  last- 
mentioned  premises  the  plaintiff  has  wholly  lost  and  been  deprived 
entirely  of  the  said  salary  of  100/.,  and  also  of  divers  great  gains  and 
profits  which  he  might,  and  otherwise  would,  have  derived  from  such 
employment,  in  and  about  the  prosecuting  and  defending  of  divers 
suits  respectively  brought  by  and  against  the  said  company,  and  in 
and  about  the  preparing  of  divers  bonds,  contracts,  and  securities  for 
the  €aid  company,  and  otherwise,  to  wit,  to  the  amount  of  5,000/., 
and  has  been  and  is  in  other  respects  greatly  injured  and  damnified. 
The  defendant  in  the  action  pleaded  four  pleas ;  and  issue  having 
been  joined,  the  cause  was  tried  at  the  sittings  after  Trinity  term, 
1846,  when  a  verdict  was  found  for  the  plaintiff,  on  the  second  count 
of  the  declaration,  with  200/.  damages.  A  verdict  was  also  found 
for  the  plaintiff  on  the  first  count,  but  leave  was  reserved,  by  consent, 
to  the  defendant  to  move  the  coulrt  in  banco  that  the  verdict  on  the 
first  count  should  be  entered  for  the  defendant  That  motion  was, 
afterwards  made  and  granted.  A  rule  was  also  granted  by  the 
Court  of  Common  Pleas,  and  subsequently  made  absolute,  for  arrest- 
ing the  judgment  on  the  second  count  of  the  declaration.  1 1  J^* 
612.     The  plaintiff  brought  a  writ  of  error  in  the  Exchequer  Cham- 
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ber  upon  the  said  arrest  of  judgment,  and  that  court  reversed  Hie 
judgment  of  the  Court  of  Common  Pleas.  6  C.  B.  177.  From  that 
decision  the  defendant  in  the  action  brought  the  present  appeal,  and 
assigned  the  following  reasons  for  reversing  it:  First,  that  the  second 
count  of  the  declaration  is  not  sufficient  in  law.  Secondly,  that  the 
agreement  set  out  in  the  second  count,  and  which  is  pleaded,  not 
in  hcBC  verbaj  but  according  to  its  legal  effect,  does  not  contain, 
either  expressly  or  impliedly,  any  contract  on  the .  part  of  the  com- 
pany to  retain  and  employ  the  plaintifE  Thirdly,  that  if  it  be 
sought  to  sustain  the  second  count  on  the  ground  that  the  pro- 
mise therein  alleged  to  retain  and  employ  the  plaintifF  may  be  relied 
on  .as  an  express  promise,  independent  of  the  agreement,  then  the 
count  is  bad,  because  there  is  no  sufficient  consideration  to  support 
such  promise.  Fourthly,  that  the  only  obligation  imposed  on  the 
company  by  the  agreement  made  with  the  plaintiiff,  was  to  pay  to 
the  plaintiff  100/.  at  the  expiration  of  the  year  mentioned  in  the 
agreement,  and  no  breach  of  such  obligation  is  alleged  in  the  second 
count 

Hill  and  WtlleSj  for  the  plaintiflf  in  error. 

Hoggins  and  Cowlings  for  the  defendant  in  error. 

The  following  authorities  were  cited,  besides  those  referred  to  in 
the  judges'  opinions:  Vin.  Ab.,  "Condition;"  Shep.  Touch.,  "Con- 
dition ; "  2  Chit.  Plead.  205,  6th  ed. ;  Fawcett  v.  Cash,  6  B.  &  Ad 
904 ;  Beestan  v.  Collier ^  4  Bing.  309 ;  Gandall  v.  Pontigny^  1  Stark. 
198 ;  Hartley  v.  Harman,  11  Ad.  &  El.  798 ;  Hopkins  v.  Logan,  5  M. 
&  W.  241 ;  Kaye  v.  DuUon,  7  Man.  &  G.  807 ;  Wilkinson  v.  OliveirOy 
1  Bing.  N.  C.  490 ;  Bainbridge  v.  Firmstone,  8  Ad.  &  El.  743 ;  and 
Thornton  v.  Jennings,  1  Man.  &  G.  166. 

Willes,  in  reply. 

At  the  close  of  the  argument,  the  House  submitted  the  following 
question  to  the  judges :  Would  a  plaintiff  in  the  courts  of  law  be 
entitled,  after  verdict,  to  judgment  upon  a  count  in  the  form  of  the 
second  count  set  out  in  this  record  ? 

Parke  B.  on  behalf  of  the  judges,  requested  time  for  delibera- 
tion. 

April  28, 1853.  The  judges  now  attended,  and  delivered  their 
opinions :  — 

,  Crompton,  J.  The  question  in  this  case  is,  whether  the  second 
count  of  the  declaration  is  good  after  verdict  It  stated  that  it  was 
agreed  by  and  between  the  plaintiff  and  the  company,  that  from  the 
Ist  January,  1845,  he,  as  the  attorney  and  solicitor  of  the  company, 
should  receive  and  accept  a  salary  of  100/.  per  annum,  in  lieu  of 
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rendering  an  annucd  bill  of  costs  for  general  business  transacted  by 
Bim  for  the  company  as  ^ch  attorney  and  solicitor,  and  should 
and  would,  for  such  salary  of  100/.  per  annum,  advise  and  act  for 
the  company,  on  all  occasions,  in  all  matters  connected  with  the 
company,  (the  prosecution  and  defence  of  suits,  and  preparation  of 
bonds,  and  other  securities,  being  excepted,)  and  that  he  should 
attend  the  secretary  of  the  company,  as  well  as  the  board  of  direct- 
ors thereof,  and  the  meetings  of  the  proprietors  thereof,  when  required. 
That  in  consideration  that  he  had  promised  the  company  to  perform* 
the  agreement  on  his  part,  the  company  promised  him  to  perform  the 
agreement  on  their  part,  and  to  retain  and  employ  him  as  such  attor- 
ney and  solicitor  of  the  company,  on  the  terms  aforesaid.  That 
although  the  company  did,  for  a  small  space  of  time  thereafter,  retain 
and  employ  him,  as  such  attorney  and  solicitor,  on  the  terms  afore- 
said, and  pay  him  a  small  part  of  the  said  salary,  and  although  he 
was  at  all  times  ready  and  willing  to  advise  and  act  for  the  company, 
and  accept  the  said  salary  on  the  terms  aforesaid,  and  fulfil  the 
agreement,  of  which  the  company  had  notice,  yet  that  the  company 
did  not  continue  to  retain  or  employ  him  on  the  terms  aforesaid,  but 
afterwards  wrongfully,  and  without  any  reasonable  cause,  dismissed 
and  dischare^ed  him  from  such  employment  and  retainer,  and  from 
thence  whoUy  refused  to  retain  or  employ  him,  or  pay  him  the  salary 
afbresaid. 

The  Court  of  Common  Pleas  arrested  the  judgment  «pon  this 
count  after  verdict,  on  the  grounds  that  the  promise  to  retain  and 
employ  was  not  to  be  implied  from  the  agreement,  and  that  the  con- 
sideration, being  an  executed  one,  would  not  support  such  promise. 
It  must,  since  the  decisions  referred  to  in  the  argument  on  this  point, 
be  considered  as  settled  law,  that  a  count  of  this  nature  is  bad,  if 
the  promise  is  more  extensive  than  the  promise  which  is  implied  by 
law  as  arising  from  the  past  consideration.  According  to  this  rule,, 
the  count  will  be  bad  if  the  promise  to  retain  and  employ  the  plain- 
tiff below  as  such  attorney,  on  the  terms  aforesaid,  at  aU  enlarges  the 
general  promise  to  perform  the  agreement  If  the  agreement  itself 
contains  this  same  promise  to  retain  and  employ  as  such  attorney,  on 
the  terms  aforesaid,  then  these  words,  being  surplusage,  wiU  not  pre- 
judice the  count,  and  must  be  taken  as  merely  pointing  the  promise 
to  the  breach  afterwards  assigned  for  ceasing  to  retain  and  employ. 
If,  on  .the  other  hand,  the  words  in  question  at  all  enlarge  the  pre- 
vious agreement,  by  binding  the  company  to  retain  the  plaintifl  in 
any  manner  in  which  the  agreement  did  not  bind  them,  as  by  binding 
the  company  to  find  him  any  particular  work,  or  to  keep  him  in 
work,  or  to  employ  him  in  any  of  the  business  which  he  was  not  to 
do  for  the  lOOi  per  annum,- or  to  continue  him  in  the  employment 
for  any  time  for  which  they  were  not  bound  by  the  agreement,  the 
count  will  be  bad  for  want  of  consideration  to  support  this  addi- 
tional promise. 

On  reading  the  agreement,  I  concur  entirely  with  the  judgment  of 
the*  Exchequer  Chamber,  as  to  the  company  being  bound  to  continue 
the  relation  of  employers  and  employed,  at  least  for  a  year,     ine 
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argument  of  the  counsel  for  the  defendant  in  error  satisfied  me  that 
the  engagement  under  the  contract,  in  the  words  of  both  parties,  for 
a  lump  sum,  to  be  paid  at  the  end  of  a  year,  in  lieu '  of  an  annucd 
bill  of  costs,  cannot  have  been  intended  to  continue  for  less  than  a 
year.  The  contract  is  for  the  sum  of  1002^  per  annum,  and  not  for 
payment  at  that  rate ;  and  I  cannot  think  that  the  parties  intended 
merely  to  substitute  one  mode  or  rate  of  payment  for  another,  leav- 
ing it  optional  to  the  employers  to  put  an  end  to  the  engagement  at 
their  pleasure.  The  plaintiff  may  have  been  induced  to  forego  the 
usual  charges  of  an'  attorney,  m)m  considering  that  he  was  to  be 
paid  for  the  whole  year's  work,  and  that,  taking  the  rough  and^  the 
smooth  together,  the  lOOL  would  satisfy  him ;  and  the  defendants 
probably  preferred  paying  the  certain  sum  for  a  certain  time,  to  being 
subject  to  the  uncertainty  of  the  amount  of  the  charges.  It  would 
be  quite  inconsistent  with  these  views,  that  there  should  be  a  power 
of  terminating  the  engagement,  and  paying  the  plaintiff  for  the  ser- 
vices  either  according  to  the  scale  of  attorney's  charges,  or  pro  raid 
in  proportion  to  the  work  done,  or  the  time  during  which  he  contin- 
ued to  serve.  Supposing  the  case  one  of  employment  and  servicci 
the  words  of  the  contract  appear  to  me  as  strong  in  favor  of  the 
engagement  lasting  during  the  year  as  the  words  in  Fawcett  v.  Ccah^ 
5  B.  &  Ad.  904,  where  an  engagement  to  pay  at  the  rate  of  12/.  10^. 
per  month,  for  the  first  year,  and  to  advance  102.  per  annum,  until  the 
.salary  was  180/.,  was  held  to  bind  the  employer  to  employ  the  plain- 
tiff for  one  whole  year.  The  agreement  seems  to  me  to  be  clearly  a 
contract  of  hiring  and  service.  It  is  specified  what  the  party  is  to 
do,  and  what  he  is  not  to  do,  for  the  100/.  which  he  is  to  receive  at 
the  end  of  the  year.  Surely,  this  is  an  agreement,  on  the  one  hand, 
to  hire  for  the  particular  service,  at  a  given  salary,  for  a  year  at  least, 
and  on  the  other,  to  serve  in  the  specified  matters,  on  those  terms. 
Then  are  the  words  "  retain  and  employ  "  to  be  construed  as  mean- 
ing any  thing  more  than  is  to  be  found  in  the  agreement  itself  ?  I 
am  of  opinion  that  they  must  be  construed  (especially  after  verdict) 
as  correctiy  describing  the  effect  of  the  preceding  agreement,  and  as 
flowing  out  of,  and  really  ctrising  from,  and  implied  by  it ;  and  I 
think  that  if  the  declaration,  after  stating  the  plaintiff's  part  of  the 
agreement  as  the  consideration,  had,  without  mutual  promises,  merely 
stated  a  promise  by  the  company  to  retain  and  employ  the  plaintiff 
as  such  attorney,  on  the  terms  aforesaid,  it  would  have  been  proved 
by  production  of  the  agreement.  The  words  "  on  the  terms  afore- 
said "  seem  to  me  to  limit  the  retainer  and  employment,  to  what  has 
preceded ;  and  the  effect  of  the  allegation  seems  to  be,  that  the  com- 
pany engage  to  retain  aind  employ  the  plaintiff  according  to  the 
agreement,  and  no  further. 

The  principal  question  has  been  raised  as  to  the  word  "  employ," 
and  it  has  been  argued  that  this  word  must  be  taken  to  mean  that 
actual  employment  was  to  be  found  &om  time  to  time  for  the  plain- 
tiff. I  think,  however,  that  the  words  "  retain  and  employ,"  as  used 
inr  the  present  case,  are  a  mere  amplification  of  the  preceding  eon- 
tract  of  hiring  and  service.     These  words  are  used  in  the  precedentis 
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continaally,  as  meaning  hiring,  enga^ng,  and  keeping  a  person  in 
a  service,  and  do  not  necessarily  imply  that  the  master  is  bound  to 
supply  the  servant  with  any. particular  work  whilst  the  relation  sub- 
sists.  In  Fawcet  v.  Cashj  5  B.  &  Ad.  908,  when  Taunton,  J.,  said 
that  the  defendant  was  bound  to  retain  and  employ  the  plaintiff  for 
the  whole  year,  he  surely  did  not  mean  more  than  that  the  relation  of 
master  and  servant  was  to  subsist  during  the  year ;  and  he  could  not 
be  supposed  to  mean  that  the  master  was  to  be  bound  to  supply  the 
warehouseman  with  work  during  the  year.  •  The  words  "  retain  and 
employ"  may,  I  think,  be  used  either  popularly  or  legally  in  the  sense 
in  which  the  Exchequer  Chamber  have  construed  them ;  and,  if  at 
all  capable  of  such  a  construction,  they  are  to  be  taken  after  verdict 
in  the  sense  which  will  support  the  declaration. 

It  has  been  suggested  that  the  words  "  retain  and  employ,"  as  used 
in  the  second  count,  would  be  merely  inoperative  if  used  in  the  sense 
in  which  they  were  construed  in  the  Exchequer  Chamber,  and  that 
to  give  them  any  operation,  they  ought  to  be  construed  as  meaning 
that  the  party  was  to  be  smtually  employed.  Since  the  new  rules 
prevented  the  old  method  of  declaring  in  one  count  on  the  agree- 
ment, as  set  out,  with  mutual  promises,  and  in  another,  on  the  legal 
effect  of  the  agreement,  it  has  not  been  unusual  for  pleaders  to  add 
to  the  promise  to  perform  the  agreement,  a  promise  to  do  some  par- 
ticular matter  which  they  suppp^e  to  be  the  legal  effect  of,  or  to  be 
contained  in  it,  and  on  which  they  subsequently  assign  a  breach. 
This  is  a  very  dangerous  mode  o£  pleading,  and  is  generally  useless, 
as,  if  the  promise  be  really  contained  in  the  agreement,  it  is  unneces-  ' 
sary,  and  if  not  so  contained,  it  may  make  the  count  bad.  But,  it 
has  been  often  used  in  practice,  probably  for  the  purpose  of  applying 
the  breach  more  pointedly  to  the  promise ;  and  I  do  not  think  that 
Hie  adoption  of  such  a  mode  of  pleading  can  be  fairly  treated  as 
showing  that  the  pleader  used  the  words  in  question  in  a  sense  which 
would  make  the  promise  larger  than  the  agreement,  and  so  make  the 
count  bad. 

It  was  said,  also,  that  the  special  damage  laid  for  the  loss  of  profit 
arising  from  the  loss  of  employment,  showed  the  sense  in  which  the 
word  "employment"  had  been  used  in  the  earlier  part  of  the  count. 
The  real  breach,  however,  is  well  and  properly  assigned  for  a  dismissal 
from  the  situation,  and  is  more  applicable  to  such  a  dismissal,  or  put- 
ting an  end  to  the  relation  between  the  parties,  than  to  any  refusal  to 
find  employment  for  the  plaintiff;  and  it  is  to  the  promise,  and  the 
real  breach  which  we  are  to  look,  to  see  whether  the  action  is  main-  . 
tainable,  the  special  damage  being  no  essential  part  of  the  count,  not 
being  traversable,  and,  if  bad,  not  -vitiating  the  other  part  of  the 
count.  It  is  usual  to  include  in  the  special  damage,  every  possible 
claim,  however  unlikely  to  be  supported,  on  the  ground,  that,  if  bad, 
it  can  do  no  harm,  and  that  it  may  possibly  prevent  the  plaintiff  from 
being  excluded  at  the  trial  from  giving  evidence  of  particular  damage, 
of  which  the  defendant  may  not  have  had  sufficient  notice  from 
the  real  breach,  by  reason  of  its  generality.  It  does  not  appear  safe 
to  refer  to  matter  which  is  no  essential  part  of  the  count,  and  which 
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may  be  stated  in  the  loosest  manner,  without  affecting  the  count,  for 
the  purpose  of  giving  to  the  promise  and  breach,  if  otherwise  good, 
and  especially  after  verdict,  a  sense  which  would  make  them  bad. 

It  was  further  contended  in  the  argument,  that  there  is  a  distinction 
between  the  cases,  where  there  is  the  relation  of  attorney  and  client,  . 
and  that  of  ordinary  master  and  servant;  and  it  was  said,  that  in  the 
case  of  domestic  servants,  there  are  collateral  advantages,  for  the  loss 
of  which,  an  action  for  damages  would  lie ;  and  that  in  such  case, 
there  is  really  a  contract  to  keep  in  employment,  in  addition  to  what 
is  said  to  be  the  only  contract  in  cases  like  the  present,  to  pay  at  the 
end  of  the  year.  I  think,  however,  that  this  distinction  is  not  tenable, 
and  that  wherever  there  is  a  '^contract  for  hiring,  or  employment,  on 
the  one  part,  and  service  for  wages  or  salary,  on  the  other,  for  a  spe- 
cified time,  there  is  an  engagement  on  tlie  part  of  the  employer,  to 
keep  the  employed  in  the  relation  in  question,  during  that  time,  and 
not  merely  to  pay  him  the  wages  for  the  services  at  the  end,  and  that 
in  none  of  these  cases  does  the  obligation  to  keep  retained  and  em- 
ployed, necessarily  import  an  obligation  on  the  part  of  the  master  to 
supply  the  work.  The  warehouseman  in  Fawcett  v.  Cash^  and  the 
clerks  and  servants  in  the  ordinary  cases,  could  make  no  complaint 
if  the  master  employed  other  persons,  and  there  was  no  work  for 
them,  any  more  than  the  plaintiff  in  the  present  case  could  have 
complained  if  the  defendants  had  given  work  to  other  attorneys,  or 
had  none  to  give  to  the  plaintiff.  It  is  said,  however,  that  the  only 
remedy  in  such  cases,  is,  to  wait  till  the  end  of  the  year,  and  sue  for  the 
wages  or  salary  as  a  sum  certain,  averring  that  the  plaintiff  was  ready 
all  the  time  to  perform,  but  that  the  defendant  dispensed  therewith. 
Fewinffs  v.  Tisdale,  1  Exch.  295,  which  was  cited  as  showing  the 
cdntrary,  is  distinguishable,  as  in  that  case  the  declaration  was  in  in- 
debitatus assumpsitjin  the  common  form  for  work  actually  performed; 
and  that  decision  is  not  necessarily  inconsistent  with  a  right  to  bring  an 
actix>n  of  debt  for  the  sum  certain,  averring  a  continual  readiness  to 
the  end,  and  a  dispensation.  Such  a  'doctrine,  however,  would  be 
liable  to  many  of  the  inconveniences  pointed  out  by  the  judgment  in 
the  Exchequer  Chamber ;  and  it  would  be  much  to  be  lamented  if  a 
servant,  or  agent,  or  clerk,  who  was  dismissed,  should  be  able  to  say : 
"  I  could  easily  get  another  situation  as  good,  or  better,  but  I  will  not 
do  so ;  and,  instead  of  claiming  the  real  damage  I  have  sustained 
by  the  inconvenience  and  temporary  loss  of  situation,  I  will  bring  an 
action  for  every  instalment  of  salary,  till  the  contemplated  period  is 
elapsed." 

It  is  not,  howeverj  necessary,  in  the  present  case,  for  your  lotd-  . 
ships  to  decide  whether  such  an  action  could  be  maintained.  There 
may  be  some  contracts  for  payments,  as  by  way  of  annuities  for  life 
or  years,  where,  by  reason  of  express  stipulation,  the  payment  may 
become  due  from  time  to  time,  until  some  default  has  happened  on 
the  part  of  the  annuitant  There  may  be  others  where  the  salary 
depends  on  the  performance  of  the  labor,  and  where  the  only  remedy 
in  the  case  of  a  wrongful  dismissal  would  be  by  action  on  the  con- 
laract  for  damages.     The  question  now  is,  whether  there  cannot  bti '  a 
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breach  of  such  a  contract  of  employment  and  service  as  the  present 
by  a  dismissal;  for  if  so,  both  parties  have  agreed  on  these  pleadings 
liiat  such  a  breach  has  taken  place.     It  seems  to  me  quite  too  late  to 
question  the  principle  upon  which  so  many  actions  have  proceeded 
in  modern  times,  and  which  is,  that  after  a  dismissal  the  servant  or 
party  employed  may^recover  such  damages  as  the  jury  think  the  loss 
of  the  situation  has  occasioned.     K  he  has  obtained,  or  is  Likely  to 
obtain,  another  situation,  the  damages  ought  to  be  less,  or  nominal, 
according  to  the  real  loss ;  and  in  such  case  the  servant  need  not  re- 
main idle,  in  readiness  to  give  services  which  cannot  be  wanted.     I 
quite  agiee  with  what  was  said  by  my  brother  Erie,  in  this  house,  in 
the  case  of  Beckham  v.  Drake,  2  H.  L.  C.  606 ;  that  where  a  promise 
for  continuing  employment  is  broken  by  the  master,  it  is  the  duty  of 
the  servant  to  use  diligence  to  find  another  employment.    If  such  an 
action  were  not  maintainable,  and  the  only  remedy  were  by  action 
of  debt  for  the  salary,  the  servant  could  enter  into  no  inconsistent  " 
employment;  or,  if  he  did,  could  recover  nothing.     Thus,  suppose 
that  the  servant  chooses  to  enter  into  a  situation  at  a  smaller  salary, 
he  could  maintain  no  action^  at  all,  because  he  could  not  aver  that 
•he  continued  ready  to  serve  till  the  salary  became  due.     Suppose 
that  a  clerk  or  agent  be  engaged  for  some  years  at  a  yearly  salary, 
and  be  wrongfully  dismissed,  surely  he  is  not  bound  to  remain  idle, 
and  to  sue  his  employers  every  year  for  his  salary,  but  he  may  engage 
himself  elsewhere,  and  at  once  bring  an  action  for  the  dismissal ;  and 
he  does,  not,  by  engaging  himself  elsewhere,  lose  a  right  to  this  re- 
medy, as  he  would  to  the  other  supposed  remedy.    If  there  be  a  con- 
tract to  keep  in  the  employment,  it  seems  necessarily  to  follow  that 
a  dismissal  from  such  employment  is  a  breach  of  contiract. 

The  result  of  the  modern  authorities,  as  to  the  remedies  of  a  ser- 
vant wrongfully  discharged,  is  well  discussed  in  the  passage  in  Smith's 
Leading  Cases,  which  has  been  so  often  referred  to.  He  is  said  to 
have  the  election  of  treating  the  contract  as  continuing,  and  suing  for 
daQiages  for  the  breach  by  the  discharge ;  or  of  treating  it  as,  and  ac- 
quiescing in  its  being,  rescinded  by  the  wrongful  act  of  the  master, 
and  bringing  an  action  on  the  qiuintum  meruit  for  the  work  actually 
performed;  and  it  is  added,  that  he  may  wait  till  the  termination  of 
the  period  for  which  he  was  hired,  aild  may  then,  perhaps,  sue  in 
indebitatus  assumpsit  for  the  whole  wages,  relying  on  the  doctrine 
of  constructive  service.  It  is  clear,  since  the  decision  of  Fewings  v. 
Tisdaie,  {ubi  sub.,)  that  this  last  remedy  cannot  be  maintained  in  the 
shape  of  indebitatus  a^sumpsitj  for  the  simple  reason,  that  the  allega- 
tion of  his  being  indebted  for  work  done  is  untrue.  But  that  decision 
may  be  supportc^d  on  the  form  of  action ;  and  the  question  is  still 
left  undecided,  how  far  a  special  action  of  debt,  averring  a  contract 
tp  pay,  a  continuing  readiness  on  the  part  of  the  servant  during  all 
the  period  to  serve,  and  a  dispensation  from  the  service  on  the  part 
of  the  master,  might  not  be  maintained..  A  great  part  of  the  argu- 
ment of  the  counsel  for  the  plaintiff  in  error,  at  your  lordships'  bar, 
proceeded  on  this  point.  But  even  supposing  that  they  were  correct, 
that  such  an  action  would  have,  been  maintainable  on  the  perticulai 
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contract,  it  by  no  means  follows  that  the  sieryant  should  be  bound  so 
to  ^ait,  and  that  he  may  not  elect  the  first  of  the  remedies,  and  sue 
for  the  breach  in  not  continuing  him  in  the  employment  Whatever 
doubt  remains  as  to  the  law  on  the  supposed  third  remedy,  I  am  not 
aware  that  the  first  has  been  ever  doubted  in  cases  where  it  appears 
that  there  was  to  be  the  continuing  relation  of  employer  and  servant, 
which  is  the  real  question  in  this  case.  The  c^ses  oi- Aspdin  v.  Aus*  * 
tin,  5  Q.  B.  671,  and  Dunn  v.  Sayles,  lb.  685,  must,  I  think,*  be  con- 
sidered as  decided  updn  the  construction  of  the  particular  covenants 
as  applicable  to  the  peculiar  circumstances  appearing  upon  the  deeds 
in  those  cases.  If  they  are  to  be  taken  as  deciding  that  there*is  no  ob- 
ligation on  the  part  of  the  employer  to  continue  the  relation  between 
the  parties  in  cases,  like  the  present,  or  that,  where  there  is  an  agree- 
ment to  employ  and  serve  for  a  specified  time  at  a  specified  salary, 
an  action  is  not  maintainable  against  the  employer  immediately  for 
a  wrongful  termination  of  the  relation,  but  that  the  party  discharged^ 
instead  of  suing  for  damages  immediately,  must  wait  and  remain 
idle  till  the  end  of  the  specified  period,  and  then  sue  for  the  salary  as 
a  sum  certain,  I  should  think  that  theyought  not  to  be  supported  in 
a  court  of  error.  In  the  present  case,  I  think  that  the  contract  was  a* 
contract  for  an  employment  and  service  to  continue  at  least  for  a 
year ;  and  that  the  promise  to  retain  and  employ,  laid  rn  the  second 
count  of  the  declaration,  does  not  enlarge  the  promise  arising  from 
the  employment;  and  that  the  wrongful  dismissal,  which  is  the  real 
breach,  gave  a  right  of  action  for  the  (lamages  really  sustained  by 
reason  of  the  dismissal  I  answer  your  lordships'  question,  there- 
fore, by  saying,  that,  in  my  opinion,  a  plaintiff  Would,  in  the  courts 
of  law,  be  entitled,  after  verdict,  to  judgment  upon  a  count  in  the 
form  of  the  second  count  set  out  in  this  record. 

Martin,  B.  In  answer  to  your  lordships'  question,  I  have  to  state, 
that,  in  my  opinion,  a  plaintin  in  a  court  of  law  would  be  entitled, 
after  verdict,  to  judgment  upon  a  count  in  the  form  of  the  second 
count  set  out  in  the  record.  In  considering  the  question,  I  think  the 
second  averment  in  the  count  must  be  entirely  disregarded.  The 
promise  there  alleged  is  not  supported  by  any  consideration,  and  is  a 
nullity.  The  first  point  is,  what  is  the  true  meaning  of  the  agree- 
ment stated  in  the  first  averment ;  and  in^my  opinion  it  signifies  that 
the  company  expressed  their  then  present  intention,  that  the  plaintiff 
below  should  be  their  attorney  for  the  year,  firom  the  Ist  January, 
1845,  and  that  they  agreed  to  pay  him  100^  for  transacting  their 
general  business  during  that  period.  There  was  no  obligation  upon 
them  to  give  him  any  such  business ;  but,  at  the  expiration  of  the 
year,  he  would  be  entitled  to  receive  the  100/.,  provided  he  had  been 
ready  and  willing  during  that  period  to  transact  for  th<sm  such  general 
business  as  they  required  him  to  do.  I  think,  after  verdict,  the  agree* 
ment  may  be  taken  to  have  been,  made  on  the  30th  November,  lo44 ; 
and  the  action  having  been  commenced  on  the  8th  January,  1846,  a 
year's  salary  was  earned,  and  the  plaintiff  is  entitled  to  recover  it,  if 
it  appear  upon  the  face  of  the  count  that  be  was  ready  and  willing 
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to  perfonn  his  part  of  the  oontract,  and  that  the  company  have  not 
paid  him  his  salary.  In  my  judgment,  both  these  circumstances  are 
distinctly  aveired ;  and  I  therefore  think  that  the  second  count  is 
good. 

Talfoubd,  J.  Two  principal .  considerations  are  involved  in  the 
question  proposed  by  your  lordships  in  this  case:  What  is  the  true 
import  of  the  agreement  stated,  as  made  between  the  parties,  and 
"which  forms  the  sole  consideration  for  the  promise  alleged  ?  And, 
what  is  the  effect  of  the  breach  or  breaches  complained  of^  violating 
such  promise?  The  first  consideration  must,  it  is  conceded,  be 
confined  to  the  ipatter  alleged  to  be  agreed,  inasmuch  as  it  b  clear 
that  the  words  added  to  the  statement  of  mutual  promises,  <'  and 
to  retain  and  employ  him  as  such  attorney  and  solicitor  of  the 
said  company,  on  the  terms  aforesaid,"  cannot  avail  the  plaintiff 
below,  by  extending  the  agreement  to  something  not  antecedently 
involved  in  it ;  as;  if  used  in  such  sense,  there  is  no  consideration  to 
support  them,  and  if  so  understood,  they  vitiate  the  pleading.  Is 
there,  then,  to  be  found  in  the  preceding  words  of  agreement,  any 
contract  which  is  afterwards  shown  by  apt  averment,  to  be  ^broken  ? 
The  question  which  has  been  mainly  argued,  is,  whether  any  contract 
is  alleged  as  made  by  the  company  to  continue  for  a  year  with  the 
plaintiff  belftw,  the  relation  of  solicitor  and  client,  which  was  broken 
by  his  dismissal  and  discharge,  and  the  refusal  of  the  company  to 
continue  to  retain  or  employ  him ;  and  it  appears  to  me  that  the  count 
neither  alleges  nor  implies  such  contract. 

The  agreement  stated  as  that  of  the  parties,  seems  to 'assume  that 
the  plaintiff  below,  was,  at  the  time  it  was  made,  attorney  and  solicit- 
or to  the  company,  and  appears  to  have  had  for  its  object  the  fixing 
and  determining  the  extent  and  mode  of  remuneration,  during  such 
period  as  the  relation  should  continue,  but  does  not  profess  to  deter- 
mine the  period  for  which  such  relation  shall  endure,  or  the  circum- 
stances, or  the  mode  in  which  it  may  be  determined  by  either  of  the 
contracting  parties.  It  may  contemplate  such  relation  as  probably 
subsisting  for  a  year,  or  for  many  years ;  it  may  possibly  be  collateral 
to  some  other  contzuct  fixing  the  doiation  of  such  relationship ;  but 
it  seems  to  me  that,  in  itself,  it  does  not  by  any  necessary  implica-  . 
tion,  bind  the  company  to  continue  to  retain  and  employ  the  plaintiff 
as  their  solicitor,  in  any  sense,  for  any  term,  or  to  abstain  during  any 
period,  from  his  dismissal  The  case  of  Aspdin  v.  Austin^  5  Q.  a. 
671,  and  that  of  Dunn  v.  Sayles^  lb.  685,  seem  to  establish  that  a 
contract,  whether  under  seal  or  not  under  seal,  to  pay  wages  or  salary 
during  a  stipulated  time,  does  not  imply  an  obligation  to  retain  or 
employ  the  party  entitled  to  receive  it  during  the  corresponding  period ; 
that,  if  able  and  willing  to  render  service,  he  is  enticed  to  demand 
his  wages,  but  that  he  cannot  insist  on  being  enabled  to  earn  them. 
I  cannot  distinguish  the  principle  on  which  these  cases  are  decided 
from  that  which  should  govern  tl\e  present;  for  the  degree  of  incon- 
venience which  might  result  from  implying  a  contract  to  retain  or 
employ  in  any  case,  can  scarcely  be  regarded  as  affecting  the  princi- 


12  HOUSE  OF  LORDS,  1853. 


•  • 


Emmens  v.  Elderton. 


pie ;  and  if  it  conld  have  such  operation,  I  cannot  think  the  courts 
are  bpund  to  take  judicial  notice  of  the  necessity  that  every  joint- 
stock  company  must  exist  for  at  least  a  year,  or  that  it  must  require 
the  aid  of  a  standing  solicitor  during  that  time.  Indeed,  in  the  case 
of  Aspdin  v.  Austin,  there  was  a  circumstance  which  has  no  corre- 
sponding incident  in  the  present  case,  by  which  a  contract  to  employ 
might  be  rendered  probable — that,  at  the  end  of  the  term  completed 
in  that  case,  a  partnership  was  to  be  formed  between  the  parties  in 
the  business,  which  was  the  subject  of  the  previous  services  and  salary. 
I  therefore  think  that  the  count  discloses  no  contract  to  retain  the 
plaintiff  below  as  solicitor  to  the  company  for  a  vear;  and  conse- 
quently, that  if  there  were  no  breach  sufficiently  alleged,  except  his 
dismissal  from  the  employment  of  the  company,  the  count  would 
disclose  no  good  cause  of  action. 

But,  I  think  the  count  does  allege  an  agreement  to  pay  the  plaintiff 
below  one  year's  salary  of  100/.,  and  that  it  does  assign  a  sufficient 
breach  of  that  contract,  in  the  non-payment  of  that  salary.  After 
allegihg  the  agreement  for  salary,  to  take  effect  from  the  1st  of  Jan- 
uary next,  —  that  is,  the  1st  January,  1845 — it  alleges,  that  although 
the  company  did  retain  the  plaintiff  for  a  time,  and  paid  him  a  small 
part  of  the  salary,  and  although  he  was  at  all  times  ready  and  willing 
to  advise  and  act  for  the  company,  and  to  accept  the  said  salary  on 
the  terms  aforesaid,  and  in  all  respects  to  perform  the  agreement, 
whereof  the  company  had  notice,  yet  the  company,  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  2dth  May,  184d,  wrongfully 
dismissed  the  plaintiff  from  such  employment  and  retainer,  and  ^'  then 
and  from  thence,  hitherto  have  wholly  refused  to  retain  him,  or  to  pay 
him  the  salary  aforesaid ;  by  means  whereof  the  plaintiff  has  wholly 
lost  and  been  deprived  of  the  salary  of  100/.,  and  also  of  gains  and 
profits  in  respect  of  the  matters  which  the  salary  was  not  to  include.'' 
Now,  considering  that,  according  to  the  record,  a  full  year  had  elapsed 
from  the  day  whence  the  salaiy  was  to  commence,  and  that  the  day 
of  its  payment  had  arrived,  I  think  there  is  alleged  a  continuous 
refusal  to  pay,  and  a  default  in  payment  of  that  sum,  which  had  so 
accrued  due ;  that  such  is  the  meaning,  any  ordinary  reader  would 
attribute  to  the  allegations  as  to  salary ;  and  that,  after  verdict,  this 
meaning  ought  to  be  applied  to  them. 

It  may  stUl  be  objected  to  the  count  that  the  words  which  follow 
the  mutual  promises,  ^<  and  to  retain  and  employ  him  as  such  attor- 
ney and  solicitor  of  the  said  company  on  the  terms  aforesaid,"  expand 
the  promise  beyond  the  consideration,  and  so  render  the  count  vicious, 
though  without  them  there  might  be  a  good  contract  alleged,  and  a 
sufficient  breach  applied.  This  objection  would  prevail  if  the  expres- 
sions were  such  as  must  necessarily  be  construed  so  to  extend  the 
sense;  as  if,  for  example,  they  had  been,  ''and  to  retain  and  occupy 
the  plaintiff  for  the  term  of  one  year ; "  but  I  think  their  reasonable 
construction  is  that  of  mere  tautology,  and  that  they  imply  no  more 
than  that  the  company,  while  they  §hall  retain  and  employ  the  plain- 
tiff, will  do  so  on  the  terms  aforesaid ;  that  is,  that  they  will  pay  him 
at  the  rate  of  100/.  a  year  for  certain  business,  and  will  allow  him  while 
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in  their  employ,  to  make  for  other  matters,  the  regular  solicitor's 
charges.  la  this  sense  the  words  are  superfluous,  and  will  not  vitiate. 
For  these  reasons,  considering  that  the  count  discloses  a  contract,  on 
sQjO&cient  consideration,  to  pay  a  salary  of  100/.  for  a  year,  which  had 
expired,  for  services  which  the  plaintifl*  was  willing  to  render  during 
the  period,  and  a  sufficient  breach  of  such  contract,  I  answer  your 
lordships'  question,  whether  the  count  is  sufficient  after  verdict  in  the 
affirmative. 

WiGHTMAN,  J.  ^our  lordships  in  this  case,  have  proposed  the 
question,  "  whether  a  plaintiff  in  the  courts  of  law  would  be  entitled, 
after  verdict,  to  judgment  upon  a  count  in  the  form  of  the  second 
count  set  out  in  the  record."  I  was  of  opinion  at  the  time  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  was  given,  (to  which  judg- 
ment I  was  a  party,)  that  the  second  count  of  the  declaration  was 
maintainable  after  verdict,  and  I  am  of  the  same  opinion  still.  The 
Court  of  Common  Pleas  considered  the  second  count  bad,  on  the 
ground  that  the  consideration,  as  stated,  would  not  warmnt  the  pro- 
mise alleged  to  have  been  made  by  the  defendants  in  the  court  below. 
The  Court  of  Exchequer  Chamber,  reversed  the  judgment  of  the 
Court  of  Common  Pleas,  being  of  opinion  that  the  agreement  stated 
in  the  second  count,  warranted  the  promise  and  the  breach.  It  is 
stated  in  that  count,  that  it  was  agreed  by  and  between  the 
plaintiff  (Elderton)  and  the  said  company,  that  from  and  after  the 
1st  January,  then  next,  the  plaintiff,  as  the  attorney  and  solicitor  of 
the  said  company,  should  receive  and  accept  a  salary  of  100/.  per  an- 
num, in  lieu  of  his  bill  of  costs,  and  should  for  such  salary,  advise 
and  act  for  the  company  on  all  occasions  in  all  matters  connected  with 
the  company,  with  certain  exceptions,  and  should  attend  the  secretary 
and  board  of  directors  of  the  company,  and  meetings  of  proprietors, 
when  required.  It  was  then  alleged,  that  in  consideration  that  the 
plaintiff  had,  at  the  request  of  the  company,  promised  to  perform  the 
agreement,  the  company  promised  the  plaintiff  to  perform  it  also, 
and  to  retain  and  employ  him  as  such  attorney  and  solicitor  of  the 
company,  on  the  terms  sdforesaid ;  and  it  was  then  stated  as  a  breach, 
that  the  company  would  not  continue  to  retain  or  employ  the  plaifi- 
tiff  on  the  terms  aforesaid,  but  wrongfully  dismissed  him  from  such 
employment,  and  refused  to  retain  or  employ  him  as  such  attorney 
and  solicitor  of  the  company,  or  to  pay  him  the  salary. 

It  was  contended  on  behalf  of  the  company  that  the  agreement, 
as  stated  in  the  second  count,  did  not  contain  any  contract  by  them 
to  retain  or  employ  the  plaintiff,  either  express  or  by  implication.  If 
it  did,  the  addition  of  the  special  promise  to  retain  and  employ,  to 
the  general  promise  to  perform  the  agreement,  would  be  but  sur- 
plusage, and  unobjectionable  after  verdict.  The  question  is,  what  is 
the  eftect  of  the  agreement  stated  in  the  second  count,  as  it  is  there 
stated  ?  It  is  not  necessary  that  a  covenant  or  agreement  should  be 
couched  in  express  terms.  There  may  be  a  covenant  or  agreement 
contained  by  necessary  implication,  in  terms  which  do  not  directly 
amount  either  to  a  covenant  or  agreement.     An  instance  occurs  in 
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the  case  of  Pordage  v.  Cbfe,  1  Saund.  319.  It  was  there  held,  that 
where  it  was  agreed  between  two  parties  that  one  should  give  the 
other  a  sum  of  money  for  his  land,  there  was  a  covenant  or  agree- 
ment by  the  party  who  was  to  receive  the  money  to  convey  the  land. 
That  case,  in  principle,  is  strongly  applicable  to  the  present  In  this 
case  it  was  agreed  by  the  plaintiff  and  the  company  that  he,  as  the 
attorney  and  solicitor  of  the  company,  should  receive  and  accept  a 
salary  of  100/.  per  annum.  The  salary,  being  100/.  per  annum,  was 
intended  to  last  for  one  year  at  least ;  and  as  the  plaintiff  agrees  that 
he,  as  the  attorney  and  solicitor  of  the  company,  will  accept  a  salary 
of  100/.  a  year,  there  is  an  implied  agreement  on  the  part  of  the  com- 
pany that  he  shall  be  their  attorney  and  solicitor  for  a  year  at  least, 
and  that  they  will  pay  him  the  salary  which  he  has  agreed  to  accept 
It  is  i^ot  necessary  for  the  fulfilment  of  the  agreement  that  he  should 
be  exclusively  the  attorney  and  solicitor  of  the  company,  nor  that 
they  should  find  him  work  to  do.  The  terms  "retain  and  employ  " 
would  be  satifiedby  the  company  keeping  the  plaintiff  in  their  service 
or  employ,  in  case  they  should  have  any  work  for  him  to  do,  though 
it  may  be  that  they  found  him  none.  The  defendants  agree  with 
the  plaintiff  that  he,  as  solicitor  of  the  company,  should  receive  and 
accept  a  salary  of  100/.  per  annum,  instead  of  sending  in  an  annual 
bill  of  costs,  and  would  act  for  the  company  for  that  salary  in  all 
matters  connected  with  the  company,  with  certain  exceptions.  What 
are  the  obligations  upon  the  parties  to  such  an  agreement  ?  I  should 
say,  that  for  a  year  at  least  the  attorney  would  be  bound  to  transact 
the  general  business  of  the  company  for  that  salary  only,  and  the 
company  would  be  bound,  for  the  same  period  at  least,  to  keep  him 
in  their  retainer  and  employment  as  an  attorney  and  solicitor,  though 
they  might  have  no  work  for  him  to  do.  The  word  "  employ  "  does 
not  necessarily  mean  employed  in  actual  work,  but,  as  observed  in 
the  judgment  in  the  court  below,  may  be  fulfilled  by  keeping  him  in 
their  service.  It  is,  in  effect,  a  contract  for  employ  in  the  sense  of 
service  and  pay ;  and  the  breach  is,  that  the  defendants  have  neither 
employed  him,  nor  paid  him,  although  he  was  always  ready  to  act  for 
the  company,  according  to  the  terms  of  the  agreement  It  does  not 
appear  to  me  to  be  necessary  to  advert  to  the  cases  that  were  cited 
upon  the  argument,  as  the  question  in  this  case  turns  upon  the  mean- 
ing and  effect  to  be  given  to  the  words  "retain  and  employ,"  as  used 
in  the  count  in  question.  The  construction  contended  for  by  the 
plaintiff,  and  adopted  by  the  Court  of  Exchequer  Chamber,  appears 
to  me  to  be  the  correct  one ;  and  I  therefore  answer  your  lordships' 
question  in  the  affirmative. 

Erle,  J.  I  am  of  opinion  that  your  lordships'  question  must  be 
answered  in  the  affirmative.  The  point  is,  whether  the  defendants, 
by  the  agreement  stated  in  the  second  count,  contracted  to  retain 
and  employ  the  plaintiff  as  attorney  and  solicitor  on  the  terms  of 
that  agreement;  and  if  "  retain  "  means  to  keep  in  pay,  or  to  hire, 
and  "employ"  means  to  engage  in  a  service,  as  explsiined  in  the 
judgment  of  the  Exchequer  Chamber  in  this  case,  it  is  clear  that  the 
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defendants  did  both  retain  and  employ  the  plaintiff  when  they  agreed 
to  pay  to  him  100/.  annual  salary,  in  consideration  of  certain  services 
as  attorney  and  solicitor,  to  be  performed  by  the  plaintiff,  if  required. 
Although  these  words  may  be  capable  of  another  meaning,  and,  con- 
strued in  this  sense,  are  superfluous  in  this  declaration,  still,  after 
verdict,  if,  among  the  meanings  which  the  words  are  capable  of, 
there  be  only  one  that  will  support  the  declaration,  it  is  a  rule  of 
construction  that  that  meaning  should  be  adopted.  The  agreement 
for  the  services  of  an  attorney  at  an  annual  salary  appears  to  me  to 
constitute  the  relation  of  employer  and  employed  for  not  less  than  a 
year ;  and  the  breach  shows  that  this  relation  was  put  an  end  to, 
contrary  to  the  contract  so  understood.  It  follows,  according  to  the 
general  law  relating  to  contracts,  that  an  action  lies  for  this  breach 
of  contract  as  soon  as  it  has  taken  place,  and  that  the  measure  of 
damage  is'an  indemnity  to  the  plaintiff  for  his  loss  by  the  breach. 
It  has  been  contended,  on  the  authority  of  Apsdin  v.  Austin^  5  Q.  B. 
671,  and  Dunn  v.  Sayles^  lb.  685,  that,  in  cases  of  contracts'  for  ser- 
vice and  for  salary  during  a  time,  the  employer  may  put  an  end  to 
the  employment  before  the  time  has  expired,  and  is  not  liable  to  any 
action,  if,  at  the  period  for  payment  of  salary,  he  pays  the  amount. 
But  I  presume  that  no  such  general  doctrine  was  intended  to  be  laid 
down  at  the  time  when  the  court  put  a  construction  upon  the  con- 
tracts in  those  two  cases.  If  it  was,  I  must  express  my  dissent  from 
it.  When  this  relation  is  determined,  the  party  employed  is  at 
liberty  to  find  other  employment ;  and  if  other  equally  eligible  em- 
ployment is  at  his  option,  the  indemnity  for  the  loss  by  breach  of 
contract  would  be  a  small  amount ;  but  if  the  circumstances  are 
reversed,  the  employment  under  the  contract  may  be  such  that  the 
damages  may  exceed  the  salary. 

Platt,  B.,  after  stating  the  second  count,  proceeded  as  follows : 
The  plaintiff  in  error  contends  that  this  count  does  not  show  a  suffi- 
cient cause  of  action,  and  that  the  judgment  of  the  Court  of  Exche- 
quer Chamber  should  be  reversed;  and  your  lordships  have  thereupon 
proposed  to  her  Majesty's  judges  the  following  question  of  law : 
'^  Would  a  plaintiff  in  the  courts  of  law  be  entitled,  after  verdict,  to 
judgment  upon  a  count  in  the  form  of  the  second  count  set  out  in 
this  record  ?  "  The  count  is  framed  in  cLssumpsU^  upon  mutual  pro- 
mises. It  begins  by  stating  a  mutual  contract  between  the  plaintiff 
and  the  company,  the  company  engaging  that  the  plaintiff,  as  their 
attorney  and  solicitor,  should  receive,  and  the  plaintiff  engaging  that 
he  should  accept,  a  salary  of  lOOZ.  per  annum,  in  lieu  of  rendering  an 
annual  bill  of  costs,  and  that  he  should  and  would,  for  such  salary  of 
lOO/i  per  annum,  perform  certain  services  when  required.  This  agree- 
ment appears  to  me  to  have  clearly  established  the  relation  of  em- 
ployer and  employed  for  the  period  of  a  year,  at  a  salary  of  100/. 
But  it  is  urged  that  the  agreement  so  stated  does  not  justify  the 
mutual  promises  as  laid,  and  that  the  consideration  for  the  promise 
of  the  defendants  being  executed,  the  plaintiff  could  not  append  to 
their  promise  to  fulfil  the  agreement  on  their  part  a  promise  to  retain 
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and  employ  him  as  such,  their  attorney  and  solicitor  on  the  terms 
aforesaid.  It,  however,  seems  to  me,  that  the  promise  to  retain  and 
employ,  results,  by  legal  implication,  fipom  the  terms  of  the  agree- 
ment, and  that  its  introduction  operates  as  a  mere  repetition  of  matter 
contained  in  the  general  expression  immediately  preceding  it,  and 
would  not  therefore  vitiate  the  count,  I  have  used  the  word  "  em- 
ploy "  in  the  sense  adopted  by  the  Court  of  Exchequer  Chamber. 
If  this  construction  of  the  contract,  and  the  implication  from  it,  be 
correct,  the  breach  is  well  assigned,  and  the  count  is  good  in  sub- 
stance ;  but  if  the  allegation  of  mutual  promises  cannot  be  supported, 
it  may  be  rejected  as  surplusage.  The  remainder  of  the  count  would 
then  show  the  contract,  the  plaintiff's  readiness  to  perform  his  part 
of  it,  and  the  breach  of  it  committed  by  the  defendants  in  wrongfully 
and  without  reasonable  cause  dismissing  and  discharging  the  plain- 
tiff from  his  employment  and  retainer,  and  refusing  to  pay  him  his 
salary.  My  answer,  therefore,  to  the  question  proposed  by  your 
lordship^  is,  that,  upon  a  count  in  the  form  of  the  second  count  set 
out  in  this  record,  a  plaintiff  in  the  courts  of  law  would  be  entitled, 
after  verdict,  to  judgment. 

Maule,  J.  In  order  to  answer  this  question,  it  is  necessary  to 
consider  whether  the  breach  of  promise  in  not  continuing  to  retain 
and  employ  the  plaintiff  as  attorney  and  solicitor,  but  dismissing  him, 
is  a  breach  of  any  promise  which  the  count  shows  the  defendants  to 
be  bound  by,  so  as  to  give  the  plaintiff  a  cause  of  action  against  the 
defendants.  That  this  dismissal,  and  not  the  non-payment  of  the 
salary,  (which  is  also  alleged  in  the  count,)  is  the  only  breach  and 
cause  of  action,  if  any  contained  in  the  count,  there  is  no  doubt.  It 
was  so  agreed  in  the  argument  before  this  house,  and  in  the  courts 
below.  It  is,  therefore,  not  necessary  to  say  any  thing  in  proof  of 
this  proposition.  The  breach  being  so  understood,  it  was  objected  to 
this  count,  (among  other  things,)  that  the  promise  to  retain  and 
employ  the  plaintiff,  being  founded  on  an  executed  consideration, 
that  is,  on  the  agreement  made  before  the  promise,  is  without  sufficient 
consideration,  not  being  such  a  promise  as  the  law  would  imply  from 
the  consideration,  or,  which  is  the  same  thing,  (when  the  considera- 
tion is  a  preceding  agreement,)  not  being  comprised  in  the  agreement 
itself.  It  was  not  denied  that  such  was  the  rule  with  respect  to  pro- 
mises on  executed  considerations,  and  as  it  is  a  rule  well  established 
by  decisions,  it  is  not  necessary  to  give  any  reasons  in  its  support,  or 
to  say  any  thing  to  show  it  to  be  a  good  and  useful  one. 

On  this  part  of  the  case  it  was  further  agreed  that  the  agreement, 
as  stated  according  to  its  legal  effect  in  the  declaration,  does  not  con- 
tain any  promise  to  employ  the  plaintiff  in  the  sense  of  giving  him 
work  to  do.  But  the  defendant  in  error  insisted  that  the  promise  to 
retain  and  employ  as  stated  in  the  declaration,  did  not  comprehend 
any  obligation  to  give  any  work  to  the  plaintiff  to  be  done,  but  only 
meant  that  the  defendants  would  continue  the  relation  of  attorney, 
and  client  between  the  plaintiff  and  themselves,  giving  him  business 
to  do  or  not,  as  they  pleased,  but  paying  him  his  salary  while  that 
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relation  should  continue :  and  this  promise,  that  is,  to  retain  and  em- 
ploy in  this  sense,  it  was  said,  was  comprehended  in  the  agreement, 
and  therefore  implied  by  law  from  the  fact  of  making  the  agreement 
What ''  chiefly  weighed  "  with  the  Exchequer  Chamber  when  it  adopt- 
ed this  construction  was,  that  it  supported,  (as  that  court  held,)  the 
declaration ;  Whereas  the  other  construction,  which  treats  the  word 
^'  employ"  as  comprehending  giving  work  to  do,  would,  (as  it  was  in- 
sisted by  the  defendants,  and  admitted  by  the  piaintifl*  and  the  court,) 
make  the  declaration  bad.  And  there  is  no  doubt  that  it  is  a  rule  oi 
construction,  that  of  different  meanings  of  a  pleading  which  is  sus- 
ceptible of  more  than  one,  that  is  to  be  adopted,  after  verdict,  which 
will  support  the  pleading ;  and  it  may  further  be  conceded,  that  the 
word  '^-employ"  is  sometimes  used  in  the^ense  which  this  construc- 
tion gives  it,  though  it  may  be  questioned  whether  this  word  can  pro- 
perly be  understood  in  tUs  sense  on  the  present  occasion.  So  to 
understand  it  will  render  wholly  inoperative  the  promise  to  retain 
and  employ,  which  is  stated  as  an  additional  and  distinct  promise 
beyond  that  to  perform  the  agreement,  but  which  this  construction 
treats  as  comprehended  and  involved  in  the  promise  to  perform  tlie 
agreement.  And  further,  this  sense  is  not  consistent  with  the  allega- 
tion in  the  declaration,  which  states,  as  a  consequence  of  the  dismis- 
sal, not  only  the  loss  of  the  salary,  but  of  the  gains  and  profits  which 
the  plaintifl'  otherwise  might  and  would  have  derived  from  such  em- 
ployment. This  allegation,  it  is  true,  is  not  necessary  to  show  a  cause 
of  action,  and  the  plaintiff  might  succeed  without  proving  it ;  but  it 
is  not  the  less  effectual  in  showing  that  the  word  ^  employ  "  is  used 
in  the  sense  usually  given  to  it,  and  not  in  that  which  the  construc- 
tion in  question  ascribes  to  it.  K  this  be  the  true  sense  of  the  word, 
as  used  in  this  declaration,  the  count  is  undeniably  bad. 

But  assuming  that  the  word  ^<  employ"  may,  notwithstanding  these 
reasons,  be  construed  in  a  sense  in  which  it  does  not  add  any  thing 
to  the  promise  contained  in  the  agreement,  and  that  the  declaration 
may  be  construed  as  if  it  contained  no  promise  but  that  to  perform 
the  agreement,  it  is*  still  to  be  inquired  whether  the  declaration  so 
construed  will  show  a  cause  of  action.  This  is,  indeed,  the  sub- 
stantial question  in  the  cause,  and  is  in  effect  this,  whether  the  agree- 
ment stated  in  the  declaration  obliges  the  defendants  to  continue  the 
relation  of  attorney  and  client  between  themselves  and  the  plaintiff 
for  a  year ;  and  this  depends  upon  the  true  meaning  of  the  agreement, 
as  stated  in  the  declaration.  Now,  it  is  to  be  observed  that  that 
agreement  does  not  in  terms  provide  that  the  plaintiff  shall  act  as  the 
defendants'  attorney,  or  that  they  should  employ  him,  (in  any  sense 
of  that  word,)  but  begins  by  providing  that  from  the  1st  January  the 
plaintiff,  as  attorney  and  solicitor  of  the  defendants,  should  receive 
and  accept  a  salary  of  100/.  per  annum,  in  lieu  of  rendering  an  an- 
nual bill  of  costs  for  general  business.  It  then  goes  on  to  show  what 
shall  and  what  shall  not  be  general  business  within  the  meaning  of 
the  parties ;  that  is,  that  certain  attendances  shall  be,  and  busmess 
about  suits  at  law,  &c.,  shaU  not  be,  general  business,  to  be  paid  tor 
by  tiie  lOOi ;  and  this  is  all  that  the  agreement  contams.     A  he  piam 
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object,  therefore,  of  the  agreement  appears  to  be,  the  substitotion  of 
a  new  mode  of  payment  for  certain  business  for  a  mode  previoosly 
acted  upon,  or  intended,  or  agreed  on,  or  contemplated  between  the 
plaintiff  and  the  defendants ;  and  this  object,  and  this  only,  it  appears 
to  effect,  leaving  every  thing  else  in  the  relation  between  the  parties  as 
it  stood  before  the  agreement,  or  entirely  at  large  if  no  relation  at  all 
subsisted.  On  this  view,  the  meaning  of  the  agreement  is,  that-  the 
plaintiff,  if  he  continue  the  service  a  year,  shall  be  paid  lOOL  for  hia 
general  services ;  but  if  he  do  not,  his  right  as  against  the  defendants, 
and  theirs  against  him,  remain  to  be  regulated  by  any  other  agree- 
ment which  may  have  provided  for  such  an  event,  or  by  the  general 
law  as  applicable  to  the  transactions  which  have  taken  place  between 
them.  That  the  agreement  contemplates  the  possibility  or  the  pro- 
bability that  the  plaintiff  may  continue  in  the  service  of  the  defendants 
for  a  year,  or  for  a  number  of  years,  there  is  no  doubt.  It  certainly 
provides  for  that  event,  and,  indeed,  for  no  other ;  but  it  by  no  means 
follows  that  it  was  the  inteation  of  the  parties  to  bind  themselves  by 
this  agreement  that  such  an  event  shotdd  take  place.  There  are  no 
words  importing  such  an  obligation ;  and  it  would  manifestly  be  in- 
convenient that  any  such  obligation  should  exist  in  the  absolute  and 
unqualified  form  in  which,  (if  at  all,)  it  must  be  considered  as  con- 
tained in  this  agreement. 

Nothing  is  more  common  than  to  make  an  agreement  in  the  expec- 
tation that  a  certain  state  of  things  will  arise  or  will  continue,  and 
with  provisions  and  stipulations  applicable  to  such  expected  continu- 
ance, and  which  cannot  take  effect  in  any  other  event,  yet  without 
any  intention  that  the  parties  shall  be  bound  to  continue  the  contem- 
.plated  state  of  things.  The  cases  of  Aspdin  v.  Austin,  5  Q.  B.  671, 
and  Dunn  v.  Sayles,  lb.  685,  are  instances  of  agreements  in  which  a 
certain  duration  of  the  relation  between  the  parties,  was  contemplat- 
ed and  provided  for,  without  binding  the  parties  to  continue  it  for  the 
time  contemplated.  But  probably  the  case  in  which  an  alteration  in 
the  amount  or  mode  of  payment,  and  that  alone,  is  intended,  is  of 
the  most  frequent  occurrence  of  this  class  of  segreements;  and,  as 
before  observed,  the  agreement  in  question  apparentiy  contains  no 
other  provision.  If  the  agreement  had  been  intended  to  provide  for 
the  continuance  of  the  engagement,  it  is  difficult  to  conceive  that  it 
would  not  have  contained  express  femd  detailed  provisions  on  the  sub- 
ject, and  particularly  some  provisions  for  putting  an  end  to  the 
engagement  by  notice  or  otherwise.  The  inconvenience  of  the  de- 
fendants being  bound,  at  all  events,  if  not  to  use  the  actual  services 
of  the  plaintiff,  at  least  to  hold  him  out  as  filling  a  confidential  situa- 
tion in  their  service  for  a  year,  or  indeed,  (as  the  agreement  contains 
nothing  to  restrict  the  employment  to  one  year,  nor  any  power  to  put 
an  end  to  it,)  for  an  indefinite  number  of  years,  and  themselves  to 
carry  on  their  business  for  the  same  time,  is  of  the  same  nature  as 
the  inconvenience  relied  on  by  the  Court  of  Queen's  Bench  in  the 
cases  cited.  The  present  case  was,  indeed,  distinguished  in  the  Court 
of  Exchequer  Chamber  firom  those  in  the  Court  of  Queen's  Bench, 
as  regards  the  argument  from  inconvenience,  inasmuch  as  it  said  by 
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the  court,  that  the  defendants  '^were  a  company  which  was  sure  to 
continue  for  the  term  of  a  year."  But  this  distinction  does  not  appear 
to  be  well  founded.  If  this  particular  company  were  one  that  was 
sure  to  continue  a  year  from  the  time  of  the  agreement,  this  is  a  fact 
not  apparent  on  the  record ;  and,  supposing  the  Court  to  have  been 
'well  assured  of  this  fact  by  some  other  means,  it  cannot  properly  be 
taken  into  consideration  in  deciding  whether  this  count  be  good  or 
not ;  nor  can  it  be  said  that  joint-stock  companies  in  general,  are  sure 
to  last  a  year  from  the  time  of  making  an  agreement  respecting  the 
employment  of  an  attorney,  or  from  any  other  time,  so  as  to  enable 
the  court  to  notice  this  as  a  matter  of  general  notoriety.  The  expe- 
rience of  courts  of  justice  in  winding  up  cases,  and  others  in  which 
such  companies  are  concerned,  is  sufficient  to  show  that  nothing  cer- 
tain can  be  affirmed  with  regard  to  their  probable  duration.  Consid- 
ering, therefore,  this  agreement  to  be  one  merely  regulating  the  mode 
of  payment  of  the  plaintiff,  and  not  binding  either  party  in  any  other 
respect,  it  follows  that  it  imposes  no  such  obligation  as  the  breach  in 
this  count  assumes  to  exist,  and  consequently  that  the  count  shows 
no  cause  of  action,  and  that  a  plaintiff  in  the  courts  of  law  would 
not  be  entitled,  after  verdict,  to  judgment  upon  a  count  in  the  form 
of  the  second  count  set  out  in  this  record. 

Coleridge,  J.  In  answer  to  the  question  proposed  by  your  lord- 
ships, I  have  to  express  my  opinion,  that,  upon  the  second  count  of 
this  declaration,  a  plaintifi  in  the  courts  below  would  be  entitled  to 
judgment  after  verdict ;  and  as  my  opinion  turns  upon  the  construc- 
tion of  the  count  itself,  and  I  do  not  controvert  the  principle  on  which 
the  judgment  of  the  Common  Pleas  in  the  principal  case  proceeded, 
but  its  application  only,  I  need  not  express  myself  at  any  great  length. 
The  question,  then,  on  this  assumption,  is,  whether  the  defendajats' 

{)romise,  as  alleged  in  the  declaration,  goes  beyond  that  which  the 
aw  would  imply  from  the  executed  consideration  on  which  it  is 
founded.  Now,  that  will  depend  on  how  much  the  law  would  imply 
from  that  consideration,  and  how  much  the  declaration  alleges  to 
have  been,  in  fact,  promised.  The  agreement  between  the  parties,  a 
mutual  act,  in  which  both  concur,  is  to  this  effect :  Elderton^  as  the 
attorney  and  solicitor  of  the  company,  is  to  receive  from  them,  and 
they,  of  course,  to  pay  him  as  such,  a  salary  of  100^  per  annum,  and 
for  that  salary  he  is  to  advise  and  act  for  the  company  on  all  occa- 
sions in  all  matters  connected  with  them ;  but  the  prosecution  and 
defence  of  suits,  the  preparation  of  bonds  or  other  securities  for 
advances  made  by  them,  and  disbursements  of  money  by  him,  are 
excepted,  and  in  respect  of  such  matters  he  is  to  be  allowed  to  make, 
and  they  of  course,  engage  to  pay,  the  usual  and  regular  charges  of 
an  attorney  or  solicitor.  Now,  it  seems  to  me  clear  that  the  parties 
contemplated  here  an  agreement  to  subsist  for  a  year  certain  at  least, 
subject,  of  course,  to  determination  in  case  of  the  plaintiff's  miscon- 
duct or  neglect,  or  any  such  adequate  cause  for  discharge.  The 
stipulation  is  for  a  salary  of  lOOL  by  the  year,  not  at  the  rate  of  100^ 
for  a  year ;  and  it  is  unreasonable  to  infer  that  any  less  period  of 
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duration,  or  no  period  at  all,  was  contemplated  when  an  attorney 
agrees  to  forego  the  ordinary  and  more  lucrative  mode  of  payment 
for  services  to  be  rendered  from  time  to  time  as  such,  and  accept  in 
lieu  thereof  a  fixed  sum. 

Next,  I  think  it  clear  that  the  agreement  binds  the  company  during 
that  year,  not,  indeed,  to  prosecute  or  defend  suits,  or  to  make  advances 
which  would  require  the  preparation  of  bonds  or  other  securities,  in 
order  to  find  work  for  the  plaintiff,  but  in  case  such  suits  should  arise, 
or  such  securities  be  required,  then  to  use  the  services  of  the  plaintiff 
as  their  attorney  and  solicitor  in  the  prosecution  or  defence,  or  the 
preparation  of  them  respectively,  and  then  to  pay  him  the  usual  and 
regular  charges  of  an  attorney  and  solicitor.  The  whole  agreement 
is  to  be  taken  together,  and  the  emplovment  in  the  excepted  cases, 
should  they  arise,  with  the  permission  m  those  to  make  the  usual 
charges,  may  reasonably  have  been  the  inducement  to  consent  to  forego 
that  mode  of  charging  for  the  services  specified  in  the  earlier  part. 
No  man,  I  think,  but  one  conversant  with  the  astute  criticism  which 
lawyers  sometimes  exercise  on  language,  could  doubt  that  this  was 
the  meaning  of  the  parties.  Suppose  it  had  been  distinctiy  stated  to 
the  plaintiff:  *'  If  there  are  suits  to  be  prosecuted  or  defended  during 
the  year,  and  we  use  you  as  our  attorney  therein,  you  may  charge  in 
the  usual  way,  but  remember,  we  do  not  engage  so  to  employ  you," 
it  is  clear,  not  only  that  a  very  different  and  less  advantageous  agree- 
ment  would  have  been  presented  to  him  for  acceptance,  but  also  one 
which  would  have  made  it  quite  unnecessary  to  introduce  any  stipu- 
lation at  all  as  to  the  mode  of  payment ;  for  these  suits,  and  the 
preparation  of  bonds  and  securities,  being  excluded  from  those  services 
for  which  the  salary  was  to  be  paid,  and  employment  in  them,  if  they 
arose,  being  bv  the  hypothesis  to  depend  on  the  will  of  the  company, 
as  the  case  might  arise,  there  could  be  no  pretence  for  saying  that  the 
salary  was  to  include  them,  or  that  any  other  than  the  usual  rate  of 
charge  was  to  be  made  and  paid,  unless  as  each  case  arose,  a  specific 
bargain  should  be  made.  I  think  courts  of  law  should  expound  the 
language  of  agreements,  not  strainedly  or  with  over  refinement,  but 
as  dosely  as  they  can,  putting  themselves  into  the  situation  of  the 
parties,  according  to  what  they  believe  to  have  been  their  intention 
and  understanding  in  the  language  they  have  used. 

This  being,  in  my  view  of  it,  the  sense  of  the  agreement,  what  is 
the  promise  founded  on  it  ?  It  is,  that  ^  the  company  are  to  perform 
and  fulfil  the  same  in  all  things  on  their  part,  and  to  retain  and  em- 
ploy the  plaintiff  as  such  attorney  and  solicitor  of  the  said  company, 
on  the  terms  aforesaid."  The  latter  clause  of  this  sentence  is  said 
to  raise  the  difficulty;  but  either  it  expresses  no  more  than  is 
expressed  by  the  former  branch,  or  it  adds  something  to  it.  If  it 
adds  nothing,  it  is  merely  tautologous,  and  will  do  no  harm ;  and 
this  is  my  view  of  the  case ;  for  I  think  there  was  an  agreement  by 
the  company,  so  to  retain  and  employ  the  plaintiff  as  attorney  and 
solicitor  in  the  only  sense  in  which  such  an  agreement  could  ever  be 
reasonably  made — that  is,  if  they  should  have  occasion  for  the 
actual  services  of  any  one  as  such ;  and  this  seems  to  me  to  be  all 
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that  these  words  import  I  think,  if  any  one  of  your  lordships  had 
promised  to  retain  and  employ  A.  B.  as  your  attorney  for  a  given 
time,  you  would  be  surprised  to  be  told  that  your  promise  was 
broken,  unless  you  had  a  suit  or  suits  pending  during  the  whole  of 
that  time.  On  the  other  hand,  if,  during  that  time,  you  were  asked 
who  was  your  attorney  —  in  other  woids,  whom  you  employed  as 
such  —  you  would  have  no  difficulty  in  answering,  that,  in  conse- 
quence of  a  promise  you  had  made,  A.  B.  was  your  attorney,  or  that 
you  employed  A.  B.  as  such.  But  if  these  words  express  more  than 
the  first  branch  of  the  sentence,  as  I  agree  that  that  branch  exhausts 
all  the  agreement  between  the  parties,  then  the  agreement  must  mean 
less  than  I  suppose  it  to  mean.  Holding,  however,  the  conclusion 
which  I  do  as  to  its  meaning,  I  think  the  promise  is  not  too  largely 
laid,  though  it  might  have  been  more  briefly  expressed. 

Parke,  B.  In  answer  to  the  question  proposed  by  your  lordships, 
I  have  to  state  my  opinion  that  the  plaintiff,  in  the  courts  of  law, 
would  be  entitled  to  judgment  upon  a  count  in  the  form  of  the 
second  count  set  out  in  this  record.  The  substance  of  the  question 
in  the  case  lies  in  a  very  narrow  compass.  Assuming  that  the 
alleged  promise  ^  to  retain  and  employ  "  cannot  be  held  valid  on  this 
count,  unless  it  is  implied  in  the  agreement  previously  stated,  the 
question  is  this :  In  a  mutual  agreement  between  the  plaintiff  below 
(an  attorney  and  solicitor)  on  the  one  hand,  and  a  life  and  fire 
assurance  and  annuity  company  on  the  other,  the  terms  of  which 
are,  that  it  is  agreed  between  them  that  the  plaintiff,  as  the  attorney 
and  solicitor  of  the  company,  should  receive  and  accept  a  salary  of 
100^  per  annum  in  lieu  of  rendering  an  annual  bill  of  costs  for  gene- 
ral business  done  for  the  company,  and  should  for  such  salary  of  100/1 
advise  and  act  on  all  occasions,  with  certain  exceptions,  is  it  or  is  it 
not  implied  that  the  company  hire  him  for  one  year  certain  ?  I  must 
say  I  feel  no  doubt  in  giving  the  opinion  that  it  is  so  implied.  The 
term  ^  it  was  agreed ''  makes  the  words  of  the  agreement  those  of 
both  parties ;  and  where  two  parties  agree  that  one  shall  accept  and 
receive  a  yearly  s^dary  of  100^  as  attorney  and  solicitor  of  the  other, 
and  for  a  particular  class  of  business,  it  is  necessarily  implied  that 
the  other  shall  pay  it,  and  at  the  end  of  the  year.  It  is  not  to  be  paid, 
simply  and  at  all  events,  at  the'  end  of  the  year,  but  as  a  reward  for 
the  services  of  the  other  as  an  attorney  and  solicitor,  for  his  attend- 
ance and  advice  when  required,  and  being  ready  to  give  it  whenever 
it  shall  be  asked,  at  all  times  during  that  year.  In  this  respect,  the 
agreement  being  by  both  parties,  the  present  case  is  distinguishable 
firom  Si^kes  v.  Dixon^  9  Ad.  &  El.  693.  So  far,  if  I  correctly  under- 
stand, the  parties  do  not  differ. 

But  the  plaintiff  in  error  contends  that  the  only  agreement  to  be 
implied  on  the  part  of  the  company  is,  that  they  will  pay  the  100/.  at 
the  end  of  a  year  for  the  services  of  the  plaintiff  below,  as  attorney 
and  solicitor,  in  the  matters  specified  in  the  agreement,  and  that  they 
do  not  hire,  or,  in  other  words,  agree  to  retain  him  in  their  service  in 
that  character,  in  the  mean  time.     On  the  other  hand,  the  defendant 
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in  error  contends  that  in  such  an  agreement,  there  is  also  implied  a 
hiring  or  agreement  to  retain  in  that  character,  for  a  year ;    and  I 
am  of  that  opinion.     I  think  that  there  is  clearly  implied,  on  the  part 
of  the  person  who  contracts  to  pay  a  salary  for  services  for  a  term, 
a  contract  to  permit  those  services  to  be  performed,  in  order  that  the 
stipulated  reward  may  be  earned,  besides  an  agreement  to  pav  the 
salary  at  the  end  of  the  term.     It  seems  to  me  that  this  is  clearly  an 
agreement  to  retain  for  a  year,  certain ;  and  the  only  doubt  I  nave 
felt  since  the  case  was  first  argued  in  the  Exchequer  Chamber,  has 
been,  whether  there  was  an  implied  agreement  to  employ  the  plain- 
tiff    There  is  not,  if  that  term  is  used  in  th6  sense  of  giving  him 
business  to  do,  for  no  such  obligation  is  cast  on  the  company  ;  but 
if  it  means  only  to  engage  his  service,  (one  of  the  meanings  of  that 
term  given  in  Johnson's  and  Webster's  Dictionaries,)  there  is  an  im- 
plied promise  to  that  effect.     The  employment  in  many  capacities 
may  be  said  to  continue  where  the  use  of  actual  service  is  optional 
or  conditional  on  the  part*  of  the  employer.     Medical  advisers,  mem- 
bers of  theatrical  establishments,  even  some  descriptions  of  house- 
hold servants,  may  be  employed  at  annual  salaries,  though  no  actual 
service  may  be  ever  required.     It  is  not  those  only  who  are  actually 
called  upon  to  perform  duties,  but  those  who  are  under  an  obligation 
to  perform  them,  who  are  employed. 

I  think,  for  the  reasons  explained  in  the  judgment  of  the  Exche- 
quer Chamber  at  more  length,  6  C.  B.  177,  and  in  the  appendices 
on  both  the  cases  of  the  plaintiff  and  defendant  in  error,  that  we 
ought  to  understand  this  expression  in  that  sense  of  the  word  "  em- 
ploy "  which  will  support  it ;  and  "  employ,"  therefore,  means  only 
"to  retain"  in  the  service,  and  is  mere  tautology.  The  distinction  is 
very  important  indeed,  between  an  agreement  to  retain  and  employ, 
in  the  sense  before  referred  to,  for  a  given  term,  and  then  to  pay  for 
services,  at  the  end  of  the  term,  a  sum  certain,  and  simply  to  pay  a 
sum  certain  for  services  at  the  end  of  a  given  term.  In  the  former 
case  the  person  employed  has  an  immediate  remedy,  the  moment  he  is 
dismissed  without  lawful  cause,  for  a  breach  of  the  contract  to  retain 
and  employ,  and  will  recover  an  equivalent  for  the  breach  of  the 
employer's  contract,  which  may  be  less  than  the  stipulated  wages 
payable  at  the  end  of  the  term,  if  it  happens  that  he  has  the  oppor- 
tunity of  employing  his  time  beneficially  in  another  way,  and  the 
employer  is  not  bound  to  pay  the  whole  agreed  sum.  But  in  the 
latter  case  — that  is,  if  the  agreement  is,  that  the  person  retained  is 
to  be  paid  a  certain  sum  for  his  services  at  a  certain  time,  provided 
he  serves,  there  being  no  contract  to  retain  and  employ  during  the 
term  —  he  can  only  maintain  an  action,  after  that  time  has  arrived, 
for  non-payment,  and  then  is  entitled  to  recover  the  full  amount, 
though  his  loss  may  be  much  less.  The  convenience  is  decidedly 
in  favor  of  construing  such  agreements  to  be  contracts  for  retain- 
ing, as  weU  as  for  the  payment  of  wages. 

There  are  certainly  cases  where,  in  construing  contracts  between 
the  employers  and  the  employed,  where  payments  at  certain  times 
ore  stipulated  to  be  paid  for  services,  the  court  has  not  been  able  to 
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put  such  a  construction  upon  them,  and  where  they  have  held  that 
the  contract  imported  only  an  agreement  to  give  certain  sums  at 
certain  times.  Two  cases  of  this  description,  cited  in  the  Court  of 
Exchequer  Chamber,  and  at  your  lordships'  bar,  and  much  relied 
upon,  were  those  of  Aspdin  v.  Austirij  5  Q.  B.  671,  and  Dunn  v. 
Sayles,  lb.  685.  Both  these  are  clearly  distinguishable.  In  the 
former,  the  question  turned  upon  the  construction  of  a  contract  on 
the  part  of  the  plaintiff,  to  make  cement  for  the  defendant,  and  one 
Sealey,  and  to  teach  them  how  to  do  so,  and  on  the  defendant's  and 
Sealey's  part  to  pay  a  weekly  salary  for  three  years ;  and  the  point 
was,  whether  there  was  an  implied  contract  to  continue  to  employ 
him  to  manufacture  cement  for  that  period.  The  court  could  not 
draw  that  inference,  and  Lord  Denman,  C.  J.,  in  giving  judgment, 
assigns  a  very  strons;  reason  for  refusing  to  do  so,  namely,  that 
the  defendant  would,  in  that  case,  be  obliged,  at  however  great 
loss  to  himself,  to  continue  his  business  for  three  years.  The  court, 
therefore,  construed  the  contract  to  be  a  contract  only  to  pay  sums 
at  the  stated  periods  for  three  years,  on  condition  of  the  plain- 
tiff performing  the  conditions  precedent ;  and  he  would  be  entitled 
to  recover  them  on  being  ready  and  willing  to  perform  those  condi- 
tions, being  prevented  by  the  defendant's  act  from  so  doing.  In  the 
other  case,  which  depended  on  the  construction  of  the  defendant's 
covenant  in  an  indenture,  the  term  "  it  was  agreed,"  which  would 
make  the  stipulation  the  agreement  of  both  parties,  was  wanting. 
It  was  a  simple  covenant  by  the  defendant,  who,  in  consideration  of 
the  services  of  the  plaintiff's  son  as  an  apprentice  to  the  defendant, 
a  surgeon-dentist,  covenanted  to  pay  weekly  sums  for  five  years. 
The  reasons  assigned  in  the  former  case  equally  applied  to  that,  as 
Lord  Denman,  C.  J.,  observed ;  and,  indeed,  it  would  be  a  strong 
thing  to  imply  that  the  plaintiff,  who  had  only  covenanted  to  pay 
certain  sums  weekly,  thereby  impliedly  covenanted  to  carry  on  the 
business  of  a  surgeon-dentist,  at  whatever  loss  or  inconvenience  to 
himself,  for  five  years. 

A  case  to  the  contrary,  of  a  special  contract,  where  the  court  held 
that  there  was  an  agreement  to  employ  for  seven  years,  was  PUking* 
ion  V.  Scott^  16  M.  &  W.  657.  In  the  present  case,  we  have  to  con- 
strue the  mutual  agreement  of  two  pcurties  expressed  in  the  words 
of  both,  and  we  must  assume  that  we  have  all  the  agreement  before 
us,  which  is  the  consideration  for  the  mutual  promises  —  one  a  com- 
pany for  life  and  fire  assurance,  and  the  grant  of  annuities,  which 
must  necessarily  have  been  sure  to  continue  in  the  contemplation  of  | 
both  parties,  at  least,  whether  in  fact  or  not,  for  a  much  greater  time 
than  a  year ;  the  other  an  attorney,  whose  advice  and  assistance 
would,  without  doubt,  be  often  required  in  the  conduct  of  such  a 
business.  I  feel  quite  satisfied  that  in  such  a  case  as  this,  there  is, 
upon  the  true  construction  of  this  agreement,  an  implied  agreement 
upon  the  part  of  the  defendants  below  to  retain  the  plaintiff,  and  to 
employ  the  plaintiff  in  the  sense  in  which  I  understand  this  word, 
for  one  year  at  least  It  is,  however,  suggested  that  the  purport  of 
the  agreement  is  only  to  vary  the  remuneration  of  the  plamtiff,  and 
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change  it  from  an  annual  bill  of  costs  to  an  annual  salary,  the  employ- 
ment of  the  attorney  being  for  an  indefinite  time.  I  do  not  think 
that  this  can  be  inferred  from  the  agreement  stated  in  the  second 
count.  The  annual  bill,  as  well  as  the  annual  salary,  equally  refers 
to  an  employment  at  least  for  one  year ;  and  the  agreement  in  the 
.  first  count  (supposing  it  could  throw  any  light  upon  the  construction 
of  that  in  the  second)  cannot  be  referred  to  for  that  purpose.  The 
question  is  on  the  contract  in  the  second  count  only ;  and  the  existence 
of  that  in  the  first  count  is  negatived  by  the  issue  on  non-^issumpsU 
as  to  that  count  being  found  for  the  defendant.  The  assessment  of 
damages  at  the  large  sum  of  200/.  for  the  breach  of  the  contract  to 
retain  and  employ,  was  mentioned  in  the  course  of  the  argument  at 
your  lordships'  bar,  to  show  that  the^  word  "  employ  "  mu^t  have  been 
understood  on  the  trial,  in  a  difierent  sense  to  that  which  is  attributed 
to  it  in  the  Court  of  Exchequer  Chamber,  and  held  to  mean  the  sup- 
plying the  plaintiff  with  business.  But  this  is  a  mere  conjecture. 
If  it  be  well  founded,  or  the  damages  are  excessive,  an  application 
should  have  been  made  to  the  Court  of  Common  Pleas  for  a  new 
trial.  In  the  present  stage  of  the  cause,  if  the  count  is  sufficient  in 
point  of  law,  the  amount  at  which  the  damages  are  assessed  is  per- 
fectly immaterial  Therefore  I  think  that  the  second  count  is  good, 
and  that  the  plaintiff  below  would  be  entitled  to  judgment  upon  it.^ 

The  further  consideration  of  the  case  was  then  adjourned. 

August  12, 1853.  Lord  Truro  now  moved  the  judgment  of  the 
House,  and,  after  stating  the  facts  of  the  case,  bis  lordship  proceeded 
as  follows :  My  lords,  it  has  been  contended  at  your  lordships'  bar, 
upon  the  part  of  the  plaintiff  in  error,  that  the  construction  put  by 
the  Court  of  Common  Pleas,  on  the  promise  to  retain  and  employ 
the  plaintiff,  was  consistent  with  the  true  legal  import  of  the  words, 
and  that  no  sufiicient  consideration  was  averred  to  support  the  pro- 
mise, understood  in  its  proper  sense ;  and  the  special  damage  alleged 
was  referred  to  as  furnishing  proof  that  the  pleader  had  averred  the 
promise  to  "  retain  and  employ "  in  the  sense  which  the  Court  of 
Common  Pleas  had  attached  to  it.  The  special  damage  alleged,  was 
not  only  the  loss  of  the  salary,  but  also  the  loss  of  the  profit  which 
would  have  been  earned  by  the  preparation  of  securities,  and  con- 
ducting suits  and  defences.  It  was  further  argued,  that  although  the 
allegation  of  special  damage,  which  in  law  was  not  referable  to  the 
promise,  or  the  breach  of  it,  would  be  mere  surplusage,  and  furnish 
no  matter  of  objection,  yet  it  might  be  referred  to  for  the  purpose  of 
explaining  the  sense  in  which  an  averment  in  the  declaration,  expressed 
in  equivocal  words,  was  intended  to  be  understood.  Further :  it  was 
contended,  that  if  the  promise  to  "  retain  and  employ "  meant  no 
more  than  to  continue  the  relation  of  attorney  and  client  for  the  year, 


1  Maulb,  J.,  was  therefore  the  only  jadge  who  answered  the  qaestion  in  tbe 
aegative. 
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and  to  pay  lOOL  salary  at  the  end  of  the  year,  then  no  sufficient 
breach  was  assigned ;  the  breaches  assigned  being,  first,  the  refusal 
to  continue  to  retain  and  employ  the  plaintiff;  and,  secondly,  the 
refusal  to  pay  the  salary. 

With  regara  to  the  refusal  to  continue  to  retain  and  employ,  it  was 
said  that  such  refusal  gave  no  cause  of  action,  because  it  could  occa- 
sion no  actual  or  implied  damage  to  the  plaintiff,  as  such  continuance 
to  retain  and  employ  him  was  not  necessary  to  entitle  him  to  the 
salary  of  lOOL ;  that  it  was  sufficient  so  to  entitle  the  plaintiff  that 
he  should  continue  in  a  situation  capable  and  ready  to  be  employed,  if 
called  upon  to  perform  service :  and  that,  in  regard  to  the  non-pay- 
ment of  the  salary,  the  non-payment  was  not  averred,  but  only  a 
refusal  to  pay,  which,  it  was  contended,  was  not  equivalent  to  an 
averment  of  non-payment  And  as  to  the  alleged  loss  of  the  gain 
and  profit  which  would  have  been  derived  by  him  for  the  prosecution 
and  defence  of  suits,  and  the  preparation  of  securities,  both  courts 
had  concurred  in  the  opinion  that  that  agreement  did  not  create  any 
obligation  upon  the  company  to  furnish  such  employ,  and  that  it 
could  only  be  referred  to,  as  before  mentioned,  to  explain  that  the 
averment  of  the  agreement  by  the  company  to  retain  and  employ,  was 
used  in  the  sense  of  furnishing  the  plaintin  with  actual  employment 
as  attorney.  ^ 

Upon  the  part  of  the  defendant  in  error,  it  was  answered,  that  the 
objections  urged  by  the  plaintiff  in  error,  were  founded  upon  a  mis- 
construction of  the  words  "  retain  and  employ,"  which,  it  was  con- 
tended, did  not  import  any  obligation  to  nnd  actual  work  for  the 
plaintiff  to  do,  but  only  to  retain  and  employ  the  plaintiff  in  the  sense 
of  continuing  the  relation  between  him  and  the  company,  of  attorney 
and  cUent  for  the  year ;  and  that  the  untimely  and  unjustifiable  disso- 
lution of  that  relation  within  the  year,  was  a  refusal  to  retain  and 
employ  the  plaintiff,  and  gave  an  immediate  cause  of  action ;  and 
that  the  breach  is  well  assigned  by  the  allegations  of  the  refusal  by 
the  company  to  retain  or  employ  the  plaintiff  on  the  terms  of  the 
agreement,  or  to  pay  him  his  salary  of  100/. ;  and  that  the  special 
damage  averred  is  immaterial,  and  could  not  affect  the  question 
whether  the  promise  or  the  breach  is  well  pleaded.  The  case,  there- 
fore, resolved  itself  into  the  question,  what  is  the  legal  import  of  the 
averment  that  the  company  promised  to  perform  the  agreement,  and 
to  retain  and  employ  the  plaintiff  for  a  year  upon  the  terms  of  the 
a^eement ;  whether  the  words  import  a  contract  beyond  the  strict  legal 
effect  of  the  agreement  itself?  If  they  do  not,  the  mutual  promises 
to  perform  the  agreement,  are  a  sufficient  legal  consideration  to  sus- 
tain the  count.  Your  lordships  were,  therefore,  pleased  to  put  the 
question  to  the  learned  judges,  ^  whether  the  plaintiff  would  be  enti- 
tiied,  after  verdict,  to  judgment  in  the  courts  below,  upon  a  count  in' 
the  form  of  the  second  count  set  out  in  this  record."  Eight  of  the 
learned  judges  have  stated  their  opinion  to  be,  that  the  plaintiff  would, 
in  the  courts  of  law,  be  entitled,  after  verdict,  to  judgment  upon  a 
count  in  the  form  of  the  second  comit  set  out  in  the  record ;  one  of 
the  learned  judges  expressing  a  contrary  opinion.     The  case  now 
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remains  for  your  lordships'  judgment ;  and  although  I  am  strongly- 
impressed  by  the  reasons  assign^  by  the  learned  judge,  whose  opinion 
is  adverse  to  the  validity  of  the  count,  and  I  shoiild  myself  have  been 
well  content  to  have  acted  upon  that  opinion,  yet  I  think,  that  from 
the  respect  due  to  the  opinions  of  the  other  learned  judges,  and  to 
the  reasons  by  which  those  opinions  are  supported — considering  the 
question  to  be  one  of  construction  and  pleading,  with  which  those 
learned  judges  are  peculiarly  conversant  —  I  cannot  but  advise  your 
lordships  that  the  safer  course  will  be  to  act  upon  the  opinions  of  the 
eight  learned  judges,  and  to  affirm  the  judgmeht. 

I  cannot,  however,  omit  to  observe,  that  the  record  furnishes  strong 
grounds  for  believing  that  the  sense  which  the  single  learned  judge 
whose  opinion  is  against  the  validity  of  the  count  has  ascribed  to  the 
promise  to  retain  and  employ  is  the  sense  in  which  the  averment 
was  intended  to  be  understood  —  that  is,  that  the  agreement  created 
an  obligation  on  the  company,  not  only  to  perform  the  agreement  by 
retaining  the  plaintiff  for  a  year,  as  the  attorney  and  soUcitor  of  the 
company  at  the  salary  of  100/.  a  year,  but  also  to  retain  and  employ 
him  to  prepare  the  securities  referred  to,  upon  the  terms  of  being  paid 
professional  charges  in  those  respects ;  and  the  judge  at  Nisi  Pritis 
must  have  so  construed  the  promise,  as  the  plaintiff  actually  recover- 
ed damages  for  the  breach  of  the  agreement  in  that  sense,  although 
the  declaration  is  now  held  valid  only  because  the  eight  learned 
judges  reject  that  construction.  That  the  pleader  inserted  the  aver- 
ment in  the  repudiated  sense  is  apparent  from  the  form  of  the  breach 
assigned ;  because,  after  alleging  a  breach  of  the  agreement  by  the 
company  in  dismissing  the  plaintiff,  and  refusing  to  employ  him  as 
attorney  and  solicitor  for  the  company  for  a  year,  or  to  pay  him  his 
salary,  the  declaration  alleges  that  he  was  thereby  deprived  of  his  sa- 
lary of  lOOZ.,  and  was  also  deprived  of  the  gains  and  proiGits  which  he 
would  have  derived  from  such  employment,  in  and  about  prosecuting 
and  defending  of  divers  suits  respectively  brought  by  and  against  the 
company,  and  in  and  about  the  preparing  of  mvers  bonds,  contracts, 
and  securities  for  the  company.  And  further,  the  declaration  alleges 
that  part  of  the  ssjary  of  lOOL  had  been  paid  before  the  commence- 
ment of  the  action,  and  that  the  plaintiff's  claim  to  damage  was 
limited  to  the  amount  of  the  balance  of  the  salary  of  100/.  if  the  pro- 
mise was  only  to  retain  and  employ  for  a  year  at  a  salary  of  lOOL ; 
yet  the  plaintiff  has  obtained  a  verdict  for  200/.  damages,  to  which  he 
could  only  be  entitled  provided  the  promise  alleged  in  the  declaration 
enured  as  a  promise,  not  only  to  retain  the  plaintiff  for  a  year  at  100/. 
salary,  but  also  to  furnish  him  with  additional  profitable  employment 
It  is  possible,  however,  that  the  pleader  might  contend  that  the  allega- 
tion of  a  promise  to  retain  and  employ  was  used  only  to  explain  that 
the  promise  to  perform  the  agreement  was,  in  legal  effect,  a  promise 
to  retain  and  employ  the  plaintiff  as  the  attorney  for  the  company 
for  a  year ;  and  that  the  special  damage,  by  the  loss  of  the  profit  of 
prosecuting  and  defending  actions  and  of  preparing  securities,  meant 
only  that  the  plaintiff,  by  his  dismissal  from  the  service  of  the  com- 
pany, lost  that  probable  chance  of  employment  to  prosecute  and  de- 
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fend  suits  in  which  the  company  should  be  a  party,  and  of  preparing 
seciirities,  which  he  would  have  enjoyed  if  be  had  been  continued  in 
the  service  of  the  company  for  the  year ;  and  that  the  jury  were 
warranted  in  adding  to  the  balance  due  in  respect  of  his  salary  some 
damages  by  way  of  indemnity  for  the  loss  of  that  contingent  employ, 
which  was  incidental  to  his  character  of  attorney  for  the  company. 

The  case,  however,  has  not  been  presented  in  that  view,  and  the  cause 
is  now  before  your  lordships  in  the  position  of  the  record  containing  a 
contract  ambiguous  in  its  terms,  which  being  understood  in  the  sense 
in  which  alone  the  pkdntiiF  would  be  entitled  to  a  judgment  in  his 
favor,  his  right  to  damages  could  not  amount  to  100/. ;  and  he  has 
recovered  a  verdict  and  costs  for  a  judgment  for  200L  damages,  to 
which  he  could  alone  be  entitled  provided  the  contract  averred  is  to 
be  understood  in  the  sense  which  the  plaintiff  repudiates,  and  which 
the  eight  learned  judges  say  cannot  legally  be  ascribed  to  it  Injus- 
tice, therefore,  has  manifestly  been  done.  Your  lordships  can  afford 
no  relief  against  that  injustice ;  but  I  should  have  thought  that  for 
such  an  incongruity  upon  the  face  of  the  record  some  remedy  might 
have  been  found,  either  by  a  venire  de  novo,  if  the  plaintiff  refused 
to  remit  the  amount  of  the  excess  of  damage,  or  by  some  other  means ; 
and  unless  the  Court  of  Common  Pleas  can  exercise  a  summary  juris- 
diction in  staying  the  proceedings,  upon  payment  of  the  balance  of 
100/.,  salary  and  costs,  the  justice  is  irremediable.  Your  lordships 
cannot,  I  think,  do  otherwise  than  affirm  the  judgment,  because  it  is  a 
clear  rule  of  law,  that  if  a  declaration  contains  allegations  capable  of 
being  understood  in  two  senses,  and  if  understood  in  one  sense  it 
will  sustain  the  action,  and  in  another  it  will  not,  after  verdict  it  must 
be  construed  in  the  sense  which  will  sustain  the  action. 


Judgment  of  the  Exchequer  Chamber  affirmed. 


Grey  and  others,  Plaintiifs  in  Error,  v.  Friar,  Defendant  in  Error.^ 

Jane  21,  Julj  4,  and  August  5,  1853. 

Lease  —  Power  to  determine —  CovenarUs —  Condition  precedent. 

A  mining  lease  for  a  term  of  forty-two  years  contained  nomeroos  covenants  on 'the  part  of 
the  lessees,  some  of  which  were  of  very  minor  importance,  and  almost  impossible  to  be 
fulfilled ;  and  it  contained  a  proviso,  tfiat  if  the  lessees,  &c.,  should  be  desirous  to  quit  the 
premises  at  the  end  of  the  first  eight  years  of  the  term,  or  at  the  end  of  the  first  or  any 


'  Before  the  Lord  Chancellor,  (Lord  Cbanwobth,)  Lord  Brougham,  and  other 
Lords.  The  judges  present  at  the  argument  were  Farke,  B.,  Flatt,  B.,  Aldsr- 
SON,  B.,  and  Martin,  B.  ;  Coleridge,  J.,  Wiohtman,  J.,  Williams,  J.,  £rle,  J., 
Cresswell,  J.,  Talfourd,  J.,  and  Crompton,  J. 


28  HOUSE  OF  LORDS,  185a 

Grey  v.  Priar. 

gubsequeat  three  years  after  the  expiration  of  the  said  eight  Tcars,  and  of  such  desire  gi^e 
eighteen  calendar  months'  notice  in  writing,  &c.,  "  then  and  in  such  case,  (all  arrears  of 
rent  being  paid,  and  all  and  singular  the  covenants  and  agreements  on  the  part  of  the  said 
lessees  having  been  duly  observed  and  performed,)  this  lease,  and  every  claose  and  thing 
herein  contained,  shall,  &c.,  cease,  determine,  and  be  utterly  void,  to  all  intents  and  pur- 
poses, in  like  manner  as  if  the  whole  of  the  said  term  of  forty-two  years  had  then  run  oat 
and  expired,  but,  nevertheless,  without  prejudice  to  any  claim  or  remedy  which  any  of  ihe 
parties  hereto,  or  their  respective  representatives,  may  then  be  entitled  to  for  breach  of  any 
of  the  covenants  or  agreements  hereinbefore  contained : "  — 

Ueld,  following  the  opinion  of  the  majority  of  the  iudges,  and  affirming  the  decision  of  the 
Court  of  Exchequer  Chamber,  wliich  reversed  that  of  the  Court  of  Exchequer,  that  the 
performance  of  all  the  covenants  by  the  lessees  was  a  condition  precedent  to  their  right  to 
determine  the  lease. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Exchequer 
Chamber,  reversing  a  decision  of  the  Court  of   Exchequer  in  an 
action  of  covenant  by  the  defendant  in  error,  as  assignee  of  the 
reversion,  against  the  plaintiffs  in  error,  as  lessees  of  a  colliery,  for 
rent  alleged  to  be  in  arrear.     The  defence  set  up  was,  that  before  the 
rent  fell  due,  the  lease  was  put  an  end  to  by  written  notice,  pursuant 
to  a  condition  in  the  lease,  upon  the  construction  of  which  the  case 
turns.     That  condition  was  in  the  following  words  —  that  is  to  say : 
"  Provided  also,  that  if  the  said  lessees,  their  executors  or  administrap 
tors,  shall  be  desirous  to  quit  the  said  premises  hereby  demised  at  the 
end  of  the  first  eight  years  of  the  said  term,  or  at  the  end  of  the  fiirst 
or  any  subsequent  three  years  after  the  expiration  of  the  said  eight 
years,  and  of  such  their  desbre  shall  give  to  the  said  John  Friar,  his 
neirs  or  assigns,  notice  in  writing  eighteen  calendar  months  before 
the  expiration  of  such  eighth  year,  and  thereafter  before  the  expira« 
tion  of  any  such  three  years,  (as  the  case  may  be,)  then,  and  in  such 
case,  (all  arrears  of  rent  being  paid,  and  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the  said  lessees  having  been 
duly  observed  and  performed)  this  lease,  and  every  clause  and  thing 
herein  contained,  shall,  at  the  expiration  of  the  first  eighth  year,  and 
thereafter  at  the  expuration  of  any  such  third  year,  (whichever  in  the 
said  notice  shall  be  expressed,)  cease,  determine,  and  be  utterly  void, 
to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  of  the 
said  term  of  forty-two  years  had  then  run  out  and  expired,  but 
nevertheless  without  prejudice  to  any  claim  or  remedy  which  any  of 
the  parties  hereto,  or  their  respective  representatives,  may  then  be 
entitled  to  for  breach  of  any  of  the  covenants  or  agreements  herein- 
before contained."     The  plaintiff  below,  in  answer  to  the  plea  that 
the  lease  had  been  so  determined,  replied  that  the  defendants  below, 
had,  before  the  expiration  of  the  notice,  committed  a  breach  of  cove- 
nant, which  WEis  continuing  at  the  time  when  the  notice  expired. 
To  that  replication,  the  defendants  below  demurred,  and  the  plaintiff 
below  joined  in  demurrer.     The  case  was  argued  in  the  Court  of  Ex- 
chequer on  the  5th  and  8th  June,  1850,  and  on  the  8th  July,  in  the 
same  year,  the  Court  of  Exchequer,  in  conformity  with  the  opin- 
ion expressed  by  the  Court  of  Exchequer  Chamber  in  a  former  action 
between  the  same  parties,  (reported  14  Jur.  1105,)  gave  judgment 
for  the  defendants  below,  now  plaintiffs  in  error.     The  case  before 
the  Court  of  Exchequer  is  reported  in  5  Exch.  584.     A  writ  of  error 
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was  bronght  upon  that  judgment,  and  after  argument  on  the  16th 
May,  1851,  the  Court  of  Exchequer  Chamber,  on  the  19th  May,  in 
the  same  year,  reversed  judgment  of  the  Court  of  Exchequer,  and  ^ 
gave  judgment  for  the  plaintiff  below,  the  defendant  in  error.  That 
judgment  is  reported  in  5  Exch.  597,  and  5  Eng.  Rep.  484.  The 
important  clauses  of  the  lease,  together  with  the  pleadings,  are  fully 
set  out  in  the  previous  report,  5  Eng.  Rep.  484. 

E&U  and  WUleSj  for  the  plaintiffs  in  error. 

Bramwell  and  Manisty^  for  the  defendant  in  error. 

The  arguments  were  identical  with  those  urged  on  the  former 
hearing. 

The  following  cases  and  authorities  were  cited:  Porter  y,  Shep- 
hard,  6  T.  R.  665 ;  Dawson  v.  Dyer^  5  B.  &  Ad.  684 ;  Lister  v.  Lob' 
ley,  7  Ad.  &  El.  124 ;  Roll  Ab.,  «  Condition,"  T.,  pL  11 ;  Com.  Dig., 
B.  1 ;  Shep.  Touch.  122 ;  Boone  v.  Eyre,  2  W.  BL  1312 ;  ^unlock  v. 
BhuMowe,  2  Wms.  Saund.  155  b ;  Stavers  v.  Owrling,  3  Bing.  N.  C. 
355 ;  Kemble  v.  Farren,  6  Bing.  141 ;  Horner  v.  Flintoff,  9  M.  &  W. 
678 ;  Edy  v.  Bickerstaffe,  2  Mod.  34 ;  Warren  v.  Asters,  T.  Jones, 
205;  Simpson  v.  TiUereU,  Cro.  Eliz.  242 ;  Doe  v.  Bancks,  4  B.  &  Al.  401 ; 
Scott  V.  Avery,  (lately  before  the  Common  Pleas,  not  reported ;)  Da- 
vies  V.  Penton,  6  B.  &  Cr.  216 ;  Saward  v.  Anstey,  2  Bing.  519 ; 
Hesse  v.  Stevenson,  3  B.  &  P.  574 ;  and  ThomhiU  v.  Hall,  2  CI.  & 
Fin.  22. 

At  the  conclusion  of  the  arguments,  the  following  question  was 
put  to  the  judges :  — 

"  Whether,  on  this  record,  judgment  ought  to  be  given  for  the 
plaintifis  in  error,  or  the  defendant  in  error  ?  " 

Parke,  B.,  on  behalf  of  the  judges,  requested  time  to  consider  the 
case. 

July  4.  The  learned  judges  now  attended,  and  delivered  their 
reasons,  as  follows :  — 

Martin,  B.  In  answer  to  the  question  proposed  by  your  lord- 
ships to  the  judges,  I  have  to  state,  that  in  my  opinion,  on  this 
record,  judgment  ought  to  be  given  for  the  plaintiffs  in  error.  The 
declaration  was  in  covenant  upon  a  lease,  dated  the  30th  April,  1838, 
of  a  colliery  and  certain  lands,  in  the  county  of  Durham,  for  a  term 
of  forty-two  years  from  the  12th  May,  1838,  at  a  rent  of  280/.  cer- 
tain, and  the  plaintiff  sought  to  recover  700/.,  being  two  and  a  half 
years'  rent,  due  on  the  11th  November,  1849.  The  lease  being  set 
out  on  oyer,  the  defendants  pleaded  that,  by  virtue  of  a  proviso  con- 
tained in  the  lease,  they  had  put  an  end  to  it  on  the  12tb  May,  1846, 
by  a  notice.  The  plaintiff  replied,  that  the  defendants  had  broken  a 
covenant  in  the  lease,  by  not  pumping  water  out  of  the  mine.  To 
this  replication  there  was  a  demurrer ;  and  the  question  between  the 

3* 
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1>arties  is,  whether  the  performance  of  the  covenantB  contained  in  the 
eas^  was  a  condition  precedent  to  the  determination  of  the  lease  by 
the  lessees  under  the  proviso  in  question.  I  am  of  opinion  that  it 
was  not.  The  proviso  upon  which  the  question  depends  is  this : 
^  That  if  the  lessees  shall  be  desirous  to  quit  the  premises  demised  at 
the  end  of  the  first  eight  years  of  the  term,  or  at  the  end  of  any  third 
year  afterwards,  and  shall  give  the  lessor  eighteen  calendar  months' 
notice  of  such  desire,  then,  and  in  such  case,  (all  arrears  of  rent 
being  paid,  and  all  and  singular  the  covenants  and  agreements  on  the 

f)art  of  the  lessees  having  been  duly  observed  and  performed,)  the 
ease,  and  every  clause  and  thing  therein  contained,  shall,  at  the 
expiration  of  the  eighth  year,  &c.,  cease,  determine,  and  be  utterly 
void,  but  nevertheless  without  prejudice  to  any  claim  or  remedy  to 
which  any  of  the  parties  might  then  be  entitled  for  breach  of  any  of 
the  covenants  or  agreements  contained  therein."  This  is  the  sub* 
stance,  mdeed  nearly  the  words,  of  the  sentence;  and  it  is  clear, that, 
notwithstanding  the  determination  of  the  term  by  the  lessees,  it  was 
contemplated  by  the  parties  that  the  lessor  might  have  a  then  exist- 
ing cause  of  action  against  them  for  breaches  of  covenant,  for  the 
concluding  words  are  for  the  express  purpose  of  protecting  this  right; 
but  this  appears  to  me  inconsistent  with  the  contention  on  behalf 
of  the  defendant  in  error,  for  according  to  it  the  precise  observance 
of  aU  the  covenants  is  a  condition  precedent  to  the  lawful  deter« 
mination  of  the  term  at  all,  and  if  a  single  one  of  these  covenants 
had  ever  been  broken,  the  power  of  the  lessees  to  determine  it  was 
absolutely  gone. 

It  has  been  said  that  these  concluding  words  are  for  the  purpose 
of  securing  to  the  lessor  the  right  of  action  upon  the  covenants, 
should  it  be  discovered  that  they  had  been  broken  after  he  had  acted 
upon  the  notice  to  determine  given  by  the  lessees.  They  are  quite  un- 
necessary for  this  purpose,  for  the  right  of  action  would  exist  without 
them ;  but  when  it  is  considered  that  the  notice  required  by  the  proviso 
is  for  so  long  a  period  as  eighteen  months,  it  does  not  occur  as  likely 
that  a  want  of  knowledge  as  to  the  performance  or  non-performance 
of  the  covenants  at  the  time  of  the  determination  of  the  lease  was 
contemplated.  It  seems  to  me  that  the  more  reasonable  mode  of 
construing  this  proviso  is,  to  hold  that  the  lessees  are  at  liberty  ab- 
solutely to  put  an  end  to  the  term  at  the  expiration  of  the  eighth 
year,  but  that  nevertheless  they  shall  remain  and  be  liable  for  any 
breaches  of  covenant  which  they  may  have  committed,  and  that  upon 
payment  of  all  arrears  of  rent,  (the  word  "  arrears  "  itself  indicating  a 
breach  of  the  covenant  to  pay  the  rent,)  and  all  the  covenants  being 
observed  and  performed  or  satisfied,  then  that  not  merely  the  term 
itself,  but  all  the  obligations  created  by  the  covenants  in  the  lease, 
shall  cease  and  be  at  an  end.  This  construction,  reddendo  sifigtUa 
singulis^  gives  effect  to  every  word  in  the  sentence,  and,  as  I  think,  is 
a  fair  and  reasonable  construction  of  it  But  assuming  that  there  is  a 
difiiculty  in  giving  it  this  construction  upon  the  mere  words  of  the  pro- 
viso itself,  there  can  be  no  doubt,  I  apprehend,  that  it  was  the  inten- 
tion of  the  parties  that  the  lessees  should  have  the  power  of  determining 
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the  lease  at  the  end  of  the  first  ei^ht  years  of  the  term,  and  that  this 
was  meant  to  be  a  real  power,  and  not  a  merely  delusive  one.  Now, 
looking  at  the  covenant  contained  in  the  lease  on  the  part  of  the  les- 
sees, if  the  performance  of  these  covenants  be  held  to  be  a  condition 
precedent  to  the  power  of  patting  an  end  to  the  lease,  it  is  to  my 
nund  absolntely  certain  that  the  power  could  never  be  exercised  at 
alL  The  slightest  deviation  from  any  covenant  would  put  an  end  to 
the  power;  for  instance,  their  having  in  tilleige  more  than  the  pre- 
scribed quantity  of  land,  the  not  summer-fallowing  the  precise  number 
of  acres  specified,  the  not  ploughing  this  fallow  five  times,  however 
unfit  and  improper  it  might  be  to  do  so,  in  consequence  of  a  wet 
season,  the  not  laying  upon  every  acre  the  precise  specified  quantity 
of  lime,  (there  being  covenants  in  the  lease  as  to  all  these  particulars,) 
would,  upon  the  construction  contended  for  on  behalf  of  the  defend- 
ant in  error,  absolutely  extinguish  the  power  of  determining  the  lease. 
There  is  abo  a  covenant  tihat  after  the  harvest  next  preceding  the 
expiration  or  sooner  determination  of  the  term  the  lessees  should 
keep  uneaten  and  free  from  trespass  all  the  land  on  which  grass  seeds 
had  been  sown  with  the  crop  next  preceding.  Now,  supposing  the  les- 
sees had,  eighteen  months  before  the  expiration  of  the  first  eight 
years,  given  a  notice,  perfectly  valid  in  every  respect,  of  their  desire 
to  put  an  end  to  their  interest,  and  had  always  paid  the  rent  upon 
the  very  days  when  it  became  due,  and  had  actually  performed 
and  fulfilled  every  covenant  in  the  lease,  yet  if,  upon  the  day  next 
before  the  expiration  of  the  eight  years,  the  cattle  of  a  neighbor  had 
come  over  the  fence  and  trespassed  upon  the  land  on  which  the  grass 
seeds  had  been  sown,  then,  according  to  the  argument  on  behalf  of 
the  defendant  in  error,  the  power  to  determine  the  lease  was  gone, 
and  the  lessees  would  thereby  become  absolute  tenants  for  the  entire 
period  of  forty-two  years.  I  cannot  think  that  this  was  the  real  in- 
tention of  the  parties. 

The  rule  laid  down  by  Williams,  Sergt,  in  his  note  to  Pordage  v. 
Cb/e,  1  Wms.  Saund.  320  b,  which  I  have  always  understood  to  be 
the  ruling  authority  upon  the  subject,  is,  that  questions  of  this  kind 
are  to  be  decided  according  to  the  intention  and  meaning  of  the  par- 
ties and  the  good  sense  of  the  case,  and  that  technical  words  should 
give  way  to  such  intention.  And  it  certainly  seems  to  me  that  good 
sense  dictates  that  a  construction  should  be  avoided  which  practically 
renders  a  determination  by  the  lessees  of  the  lease  an  impossibility ; 
and  that  it  is  more  reasonable  that  the  power  to  determine  it  should 
be  deemed  unconditional,  whilst  at  the  same  time  there  is  secured  to 
the  lessor  the  full  and  entire  protection  of  the  covenants  in  his  favor 
until  they  are  all  either  fully  performed  or  satisfied.  The  case  of  Hay 
V.  Bickerstaffe^  2  Mod.  34,  seems  also  to  be  strongly  in  favor  of  the 
plaintifis  in  error.  In  a  0ub8equent  part  of  the  lease  declared  on  there 
is  a  covenant  on  the  part  of  the  lessees  that  it  shaU  be  lawful  for 
them,  they  weU  and  truly  paying  the  rent  at  the  appointed  days,  and 
performing  all  and  singular  the  covenants  and  agreements  on  their 
parts  to  be  kept,  observed,  and  performed,  (but  not  otherwise,)  peace- 
ably and  quietly  to  enjoy  the  premises  demised.   I  cannot  distinguish 
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between  the  words  in  this  covenant  and  the  words  in  the  proviso ; 
indeed,  if  any  thing,  the  words  in  the  covenant  seem  to  me  m€xe 
directly  to  make  the  payment  of  rent  and  the  performance  of  the 
covenant  a  condition  precedent  to  the  obligation  of  the  covenant  at- 
taching, for  the  words  ''but  not  otherwise  "  occor  in  it,  and  not  in  the 
proviso.  Nevertheless,  in  Hay  v.  Bickerstaffej  the  court  held  that  the 
words  ''  on  payment  of  rent  and  performance  of  covenants  "  did  not 
render  the  performance  of  these  acts  a  condition  precedent  to  the 
covenant  for  quiet  enjoyment  attaching,  but  that  the  covenant  was 
absolute ;  and  this  case,  I  believe,  has  been  acted  upon  ever  ranoe 
its  decision. 

The  judgment  of  the  C!ourt  of  C!ommon  Pleas  in  SUtvers  v.  Our^ 
Unff^  3  Bing.  N.  C.  355,  is  also,  in  my  opinion,  in  favor  of  the  plaintiffs 
in  error.  The  master  of  a  ship  had  bound  himself  to  the  performance 
of  a  great  many  terms  and  conditions,  and  the  owner  covenanted  that 
on  the  performance  of  the  terms  and  conditions  he  would  pay  the 
plaintin  a  certain  proportion  of  the  net  produce  of  the  profit  of  the 
adventure.  The  Court  of  Common  Pleas  were  of  opinion  that  the 
performance  of  the  terms  and  conditions  was  not  a  condition  pre- 
cedent. Tindal,  C.  J.,  in  delivering  the  judgment,  says :  ^  If  the  mat- 
ter was  res  Integra^  the  argument  would  undoubtedly  be  strong ;  but 
Boon  V.  Biyrej  the  leading  case  on  the  subject,  (the  case  relied  on 
by  Williams,  Sergt,  in  his  note,)  the  distinction  was  first  clearly 
established.  The  defendant  there  covenanted,  that  the  plaintiff  well 
and  truly  performing  all  and  every  thing  in  the  deed  contained  on 
his  part  to  be  performed,  the  defendant  wmild  pay  an  annuity ;  and 
it  was  held  that  the  performance  by  the  plaintiil  of  his  covenants  was 
not  a  condition  precedent."  And  the  chief  justice  proceeds  to  say, 
''that  courts  of  justice  are  more  anxious  to  discover  and  be  governed 
by  the  intention  of  the  parties  than  to  follow  the  strict  and  technical 
form  of  words  used  in  the  instruments." 

The  case  of  Porter  v.  Skephard^  6  T.  R.  665,  was  strongly  relied 
upon  on  behalf  of  the  defendant  in  error,  as  being  conclusive  in  his 
favor.  There  can  be  no  doubt  that  it  is  perfectly  competent  for  pai^ 
ties,  if  they  think  fit,  to  render  the  strict  performance  of  all  the  cove- 
nants in  a  lease,  a  condition  precedent  to  a  power  by  the  lessee  to 
determine  it  by  a  notice ;  but  I  own  I  very  much  doubt  whether  the 
words  in  the  proviso  in  question,  assuming  the  concluding  part  as  to 
the  preservation  of  the  right  of  action  in  respect  of  the  broken  cove- 
nants not  to  exist,  are  sufficient  for  the  purpose.  I  do  not  think  the 
argument  of  Mr.  Wood  received  sufficient  attention  from  the  court; 
and  I  am  disposed  to  think  that  the  same  principle  which  prevents  a 
sum  of  money  being  treated  as  liquidated  damages,  when  it  extends 
to  a  variety  of  minute  breaches  of  contract,  would  also  prevent  such 
general  words  as  the  present,  from  being  deemed  to  create  a  condition 
precedent,  when  the  slightest  breach  of  one  of  a  very  great  number 
of  covenants  (some  of  very  trifling  consequence,  indeed,)  would 
extinguish  so  valuable  and  important  a  power  as  that  of  the  determi- 
nation of  the  lease.  I  should  be  inclined  to  say  that,  under  such 
circumstances,  the  parties  had  not  used  sufficienUy  apt  words,  and 


HOUSE  OF  LORDS,  1853.  33 

Gmj  V.  FrUur. 

not  sufficiently  expressed  their  intention  to  this  effect.  For  these 
reasons,  I  think  that  upon  this  record  judgment  ought  to  be  given  for 
the  plaintiffs  in  eiror. 

Crompton,  X  This  was  an  action  of  covenant  to  recover  rent, 
alleged  to  be  due  on  the  lease  of  a  coal  mine.  The  defendants 
below  having  pleaded  that  the  tenancy  had  been  determined  by  them 
under  a  proviso  enabling  them  to  determine  the  lease  by  notice  at  the 
end  of  eight  years,  the  plaintiff  repUed,  showing  tiie  non-performance 
of  certain  covenants ;  and  the  question  arose,  whether,  on  the  true 
construction  of  the  proviso,  the  performance  of  the  covenants  was  or 
was  not  a  condition  precedent  to  the  determination  of  the  term. 
Wliether  particular  words  do  or  do  not  amount  to  a  condition  piece- 
dent  must  be  gathered  from  the  real  intention  of  the  parties,  as 
appearing  upon  the  whole  instrument.  If  such  intention  is  apparent, 
the  parties  must  be  bound  by  the  bargain  which  they  have  chosen  to 
enter  into ;  but  in  ascertaining  the  meaning  and  true  construction  of 
the  deed,  it  is  by  no  means  unimportant  to  observe  what  the  effect  of 
the  construction,  one  way  or  the  other,  would  be.  Accordingly,  the 
counsel  for  the  plaintifis  in  error,  in  their  argument,  pointed  out  the 
multiplicity  and  minute  nature  of  the  covenants  contained  in  this 
lease,  and  argued,  from  the  impossibility  of  performing  all  of  them 
to  the  letter,  that  the  parties  were  not-likely  to  have  intended  that  the 
benefit  of  this  clause  was  to  be  lost  to  the  lessees  by  the  infraction 
of  any  of  the  numerous  and  minute  covenants.  A  proviso  of  this 
kind  being  for  the  l>enefit  of  the  lessees,  and  being  one  in  its  nature 
to  be  useml  only  when  the  lessees  desire  to  put  an  end  to  their  lease 
against  the  will  of  their  lessor,  it  seems  hardly  likely  that  the  arrange- 
ment should  be  such  as  to  leave  it  practically  in  the  power  of  the 
lessor  to  say  whether  the  lessees  should  ever  be  able  to  avail  them- 
selves of  it  or  not  I  quite  agree  with  what  was  said  in  the  Exche- 
quer Chamber,  that  these  reasons  would  not  justify  the  court  in  refusing 
to  put  the  construction  upon  the  words  which  they  plainly  require ;  but 
they  appear  to  me  to  be  unportant  in  ascertaining  what  that  construc- 
tion is,  and  whether  the  words  do  not  really  bear  a  construction 
which  would  not  lead  to  consequences  which  the  parties  were  not 
likely  to  have  contemplated.  Words  capable  of  being  treated  as 
conmtions  precedent  to  rights  of  action,  have  in  many  cases,  some 
of  which  were  cited  at  the  bar,  been  construed  as  not  amounting  to 
conditions  precedent,  by  looking  at  the  provisions  of  the  whole  deed 
as  assisting  to  ascertain  the  meaning  and  construction  of  the  parti- 
cular expressions ;  and  words  of  this  nature  cannot  be  said  necessarily 
to  amount  to  conditions  precedent,  as  they  are  not  construed  to  do 
so  when  they  occur  in  the  common  case  of  covenants  for  quiet  enjoy- 
ment 

It  was  said,  on  behalf  of  the  plaintiff  below,  that  he  might  reason- 
ably have  wished  to  guard  himself,  and  that  he  had  guarded  himself, 
by  words  of  express  condition,  against  being  left,  on  the  determina- 
tion of  .the  term,  with  the  covenants  broken,  with  the  property  out  of 
repair,  and  with  the  rent  unpaid ;  and  several  arguments  founded 
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upon  different  parts  of  the  deed,  and  upon  the  probable  intentions  of 
the  parties,  to  be  collected  from  the  whole  deed,  were  insisted  upon 
at  the  bar  for  each  party ;  and  the  question  now  is,  what  is  the  con- 
struction to  be  put  upon  the  proviso  in  question,  occurring  in  a  deed 
containing  the  stipulations  relied  upon  by  the  respective  parties? 
The  words  of  the  proviso  are:  "Provided,  ako,  that  if  the  said 
lessees,  their  executors  or  administrators,  shall  be  desirous  to  quit  the 
said  premises  hereby  demised  at  the  end  of  the  first  eight  years  of 
the  said  term,  or  at  the  end  of  the  first,  or  any  subsequent  three 
years  after  the  expiration  of  the  said  eight,  and  of  such  their 
desire  shall  give  to  the  said  John  Friar,  his  heirs  or  assigns,  notice  in 
writing,  eighteen  calendar  months  before  the  expiration  of  such  eighth 
year,  and  thereafter  before  the  expiration  of  any  such  three  yecurs,  (as 
the  case  mav  be,)  then,  and  in  such  case,  (aU  arrears  of  rent  being 
paid,  and  all  and  singular  the  covenants  and  agreements  on  the  part 
of  the  said  lessees  having  been  duly  observed  and  performed,)  this 
lease,  and  every  clause  and  thing  herein  contained,  shall,  at  the  expi* 
ration  of  the  first  eighth  year,  and  thereafter  at  the  expimtion  of  any 
such  third  year,  (whichever  in  the  said  notice  shall  be  expressed,) 
cease,  determine,  and  be  utterly  void,  to  all  intents  and  purposes,  in 
like  manner,  as  if  the  whole  of  the  said  term  of  forty-two  years  had 
then  run  out  and  expired;  but,  nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  hereto,  or  their  respective 
representatives,  may  then  be  entitled  to,  for  breach  of  any  of  the 
covenants  or  agreements  hereinbefore  contained." 

To  make  out  that  this  was  a  condition  precedent,  the  case  of  Porter 
V.  Shephard^  6  T.  R.  665,  was  reUed  on.  In  that  case,  words  nearly 
similar  to  those  in  the  commencement*  of  the  proviso  in  the  present 
case,  were  held  to  amount  to  a  condition  precedent.  There  were, 
however,  in  the  proviso  in  that  case,  no  words  contemplating  that  the 
covenants  might  be  broken,  and  yet  the  term  be  determined  by  the 
notice ;  whilst,  in  the  present  case,  I  find  it  stated  what  is  to  take 
place  in  the  case  the  covenants  have  not  been  performed,  although 
the  term  has  been  determined  by  the  notice.  It  seems  to  me  impos- 
,  sible  to  say  that  the  words  clearly  show  that  the  performance  of  the 
covenants  is  to  be  a  condition  precedent  to  the  determination  of  the 
term,  when  there  are  provisions,  though  probably  unnecessary  ones, 
for  recovering  damages  for  prior  breaches  of  covenant  in  case  of  the 
lease  determining  by  notice.  On  reading  the  whole  proviso  together, 
including  the  clause  beginning  "but  nevertheless,"  it  will  be  found 
that  the  events  of  the  covenants  having  been  duly  performed,  and 
of  their  not  having  been  duly  performed,  are  both  contemplated,  and 
that  the  clause  provides  for  each  of  these  cases.  It  says, "  that  if  the 
notice  shall  be  given,  then  and  in  such  case  (all  arrears  of  rent  being 
paid,  and  all  and  singular  the  covenants  and  agreements  on  the  part 
of  the  lessees  having  been  duly  observed  and  performed)  this  lease,  and 
every  clause  and  thing  herein  contained,  shall  (at  the  expiration  of  the 
notice)  cease,  determine,  and  be  utterly  void,  to  all  intents  and  pur- 
poses, in  like  manner,  as  if  the  whole  of  the  term  had  run  qut  and 
expired."     This  contemplates  the  case  of  the  due  performance  of  the 
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covenants;  and  in  that  event,  "this  lease,  and  every  clanse  and  thinfi^ 
herein  contained,  are  to  be  void."  It  seems,  then,  to  have  occuired 
to  the  minds  of  the  parties,  that  there  may  be  covenants  broken  at 
the  time  of  the  expiration  of  the  notice,  and  that  it  woold  not  be  proper 
that  in  such  case  the  lease  and  all  the  clanses  should  be  utterly  void,  as 
they  have  stipulated  that  they  should  be  on  the  other  contingency. 
What,  then,  is  to  be  collected  from  the  words  they  use  as  to  their  inten- 
tion in  such  a  case  ?  Is  it  that  the  lease  is  not  to  be  determined,  and  that 
the  proviso  is  to  be  lost  to  the  lessees  ?  It  seems  to  me  that  such  cannot 
have  been  their  intention,  for  they  say,  "  but  nevertheless,  without  pre- 
judice to  any  claim  or  remedy  which  any  of  the  parties  may  then  ^' — 
that  is,  at  the  time  of  the  determination  of  the  lease — "be  entitled 
to,  for  breach  of  any  of  the  covenants  or  agreements  hereinbefore 
contained  "  — these  being,  as  was  stated  in  the  argument,  covenants 
on  the  part  of  the  lessees.  The  effect  seems  to  me  to  be,  if  all  the 
covenants  are  duly  performed,  the  term  is  at  an  end ;  the  lease  is 
waste  paper,  and  the  clauses  are  all  void ;  but  if  the  covenants  have 
been  broken,  the  parties  do  not  say  that  the  term  is  not  to  be  ended, 
but  they  make  other  provisions,  and  say  that  the  clauses  containing; 
the  remedies  for  such  breaches  to  which  they  are  then  entitled, 
notwithstanding  the  determination  of  the  term,  shall  still  continue. 
It  is  not  said  that  in  such  case  the  term  shall  not  cease,  but  that  in 
such  case  there  shall  be  a  right  of  action,  and  that  the  clauses  in 
question  for  that  purpose  shall  still  be  in  existence.  The  word  "  never- 
theless "  appears  to  me  to  mean  "  although  the  lease  is  determined ; " 
and  I  can  give  no  other  effect  to  the  expression,  "  but  nevertheless 
without  prejudice,"  &c.,  except  by  supposing  that  the  lease  is  to  be 
determined,  notwithstanding  some  covenants  have  been  broken.  The 
words  "  but  nevertheless,"  &c.,  seem  to  me  to  say  the  lease  shall  ter- 
minate as  in  the  former  case ;  but  in  the  case  of  any  of  the  covenants 
having  been  broken,  such  covenants,  and  the  clauses  relating  thereto, 
shall  remain  in  force. 

The  suggestions  which  have  been  made  in  answer  to  the  argu- 
ment arising  on  the  effect  of  the  latter  part  of  this  proviso  do  not 
appear  to  me  to  be  satisfactory.  I  think,  that  in  a  stipulation 
apparently  framed  to  meet  the  case  of  claims  and  remedies  for  all 
breaches  of  covenant  then  existing,  it  is  hardly  probable  that  the  par- 
ties were  considering  such  cases  as  those  of  the  lessor  having  acted 
on  the  notice,  or  assented  to  the  determination  of  the  lease  by  accept- 
ance of  the  notice,  either  in  ignorance  of  the  breaches  of  covenant,  or 
meaning  to  waive  them.  I  do  not  think  that  the  stipulation  is  pro- 
perly explained  as  referring  to  the  rights  of  the  lessees,  as  it  distinctly 
applies  and  refers  to  the  claim  and  remedies  of  any  of  the  parties, 
and  as  the  covenants  mentioned  in  the  early  part  of  the  proviso,  as 
"  the  hereinbefore-mentioned  covenants  "  are  almost  entirely,  if  not 
altogether,  covenants  on  the  part  of  the  lessees.  Nor  do  I  think  that 
the  stipulation  has  reference  only  to  breaches  of  some  of  the  cove- 
nants, which  it  was  said  might  be  committed  after  the  determination 
of  the  term ;  as  I  think  that  the  words,  « to  any  claim  or  remedy 
which  any  of  the  parties  may  then  be  entitled  to  for  breach  of  any 
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of  the  covenants  hereinbefore  contained,"  distinctly  refer  to  breaches 
committed  before  the  determination  of  the  lease.  The  stipulation 
being  general  as  to  breaches  of  covenant,  and  applying  to  ail  breaches 
as  to  which  a  claim  might  be  subsisting,  I  see  no  reason  to  suppose 
that  the  parties  were  referring  to  cases  only,  which  appear  to  me  to 
be  far-fetched,  and  not  the  ordinary  cases  likely  to  occur,  or  to  have 
suggested  themselves  to  the  minds  of  the  parties  as  being  necessary 
to  be  provided  against ;  whilst  I  think  it  very  likely  that  if  the  par- 
ties intended  the  term  to  be  determined  by  the  notice,  notwithstand- 
ing the  breach  of  the  covenants,  they  would  have  thought  it  worth 
while,  after  saying  that  if  the  covenants  were  performed  the  lease 
and  all  clauses  should  be  void,  to  add  that  they  should  not  be  void 
as  to  bygone  breaches  of  covenant,  especially  as  at  one  time  doubts 
seem  to  have  been  entertained  as  to  the  right  to  sue  after  the  deter- 
mination of  the  lease.  When  so  many  learned  persons  have  taken 
different  views  of  this  case,  it  would  ill  become  me  to  express  any 
confident  opinion ;  but  not  being  satisfied  that  the  parties  intended 
to  make  the  performance  of  the  covenants  a  condition  precedent, 
when  they  clesLrly  appear  to  me  to  have  contemplated  that  the  lease 
might  be  determined  though  the  covenants  had  been  broken,  and  not 
being  satisfied  with  the  explanation  of  the  stipulation  at  the  end  of 
the  proviso  suggested  on  the  part  of  the  plaintiff  below,  I  think  that 
I  ought  to  answer*  your  lordships'  question  by  saying,  that  in  my 
opinion  the  plaintiffs  in  error,  the  defendants  below,  were  entitled  to 
the  judgment  as  pronounced  in  their  favor  by  the  Court  of  Exche- 
quer. 

Talfourd,  J.  In  reply  to  your  lordships'  question,  whether  on 
this  record,  judgment  ought  to  be  given  for  the  plaintiffs  in  error,  or 
for  the  defendant  in  error,  I  humbly  submit  my  opinion  that  the 
judgment  ought  to  be  given  for  the  defendant  in  error.  The  ques- 
tion on  which  the  judgment  depends  is  raised  by  a  demurrer  to  the 
replication  in  an  action  of  covenant,  brought  by  the  defendant  in 
error,  against  the  plaintiffs  in  error,  for  non-payment  of  rent  alleged 
to  have  accrued  during  the  continuance  of  a  term  of  forty-two  years, 
created  by  the  lease  of  a  coal  mine.  By  the  plea,  which  sets  out  the 
indenture  on  oyer,  it  appears  that  the  instrument  contains  the  follow- 
ing proviso :  — 

[The  learned  judge  here  read  the  proviso,  and  continued :  — "] 
The  plea  then  alleges  a  notice  under  this  proviso  by  the  lessees  to 
determine  the  lease  at  the  end  of  the  first  eight  years,  whereby,  all 
arrears  of  the  rents  having  been  paid,  and  all  the  covenants  and 
agreements  on  the  part  of  the  lessees  having  been  duly  observed  and 
performed,  the  lease  ceased,  determined,  and  became  void  before  the 
accruing  of  the  rents  for  non-payment  of  which  the  action  is  brought 
The  replication  alleges  that  the  covenants  on  the  part  of  the  lessees 
were  not  duly  observed  and  performed  at  the  expiration  of  the  eighth 
year ;  but  that,  on  the  contrary,  the  lessees  neglected  to  drain  the 
mine,  by  reason  whereof  the  mine  became  drowned  and  overbur- 
dened with  water,  and  that  such  breach  of  covenant  was  continuing 


HOUSE  OF  LORDS,  1853.  37 

Grey  v.  Friar. 

at  the  expiration  of  the  eighth  year.  The  demurrer  to  this  replica- 
tion raises  the  question  whether  the  notice  of  the  defendants  was 
effectual  to  work  the  determination  of  the  lease,  notwithstanding  a 
breach  of  one  of  the  lessees'  covenants  committed  and  continuing  at 
its  expiration. 

The  consideration  of  this  question  involves  a  choice  of  difficulties, 
arising  from  an  apparent  conflict  of  two  clauses  placed  by  the  framer 
of  the  lease  in  juxtaposition,  by  the  first  of  which  it  would  seem  that 
all  the  covenants  of  the  lessees  must  be  performed  before  its  avoid- 
ance ;  while  the  last  purports  to  reserve,  notwithstanding  its  avoid- 
ance, remedies  to  each  pariy  for  breach  of  such  of  the  covenants  as 
precede  the  proviso.  It  will  be  convenient  first  to  consider  the  im- 
port which  the  first  clause  would  bear  if  standing  alone,  and  secondly, 
to  inquire  how  far  such  import  is  affected  by  the  subsequent  words* 
Now,  on  the  first  view  of  the  case,  it  can  scarcely  be  contended  that 
the  performance  of  the  lessees'  covenants  must  not  be  regarded  as  a 
condition  precedent  to  the  avoidance  of  the  lease.  The  words  are 
similar  to  those  construed  in  the  case  of  Porter  v.  Shephard^  except, 
that  in  that  case  the  precedence  of  the  condition  is  indicated  by  the 
nse  of  the  words  "  from  and  after  "  applied  to  the  avoidance,  and  in 
this  case  by  the  use  of  the  past  tense,  <<  having  been,"  in  the  corre* 
sponding  position.  If  the  words  have  not  this  meaning,  it  seems 
scarcely  possible  to  attach  to  them  any  meaning  at  all.  The  only 
suggestion  offered  is,  that  they  may  be  intended  to  qualify  the  avoid- 
ance of  the  lease,  so  as  to  prevent  an  apprehended  destruction  of  the 
remedies  arising  out  of  it ;  that  although  the  lease  was  to  be  deter- 
mined absolutely  at  the  end  of  the  notice,  it  was  only  to  be  void,  as 
the  foundation  of  rights  of  action,  when  its  covenants  were  fulfilled. 
But  if  so  read,  there  would  be  no  provision  whatever  for  the  deter- 
mination of  the  term,  apart  firom  the  perfect  avoidance  of  the  lease 
on  the  performance  of  the  covenants,  unless  the  first  clause  be  taken 
from  its  position,  and  interpolated  between  words  which  are  obviously 
mere  cumulative  expressions  to  denote  the  same  thing,  and  would 
then  be  read  thus :  ^  Then  and  in  such  case  this  lease  shall,  at  the 
expiration  of  the  eighth  year,  &c.,  determine  and  (all  arrears  of  rent 
being  paid,  and  all  and  singular  the  covenants  on  the  part  of  the 
lessees  having  been  duly  observed  and  performed,)  be  utterly  void,  to 
all  intents  and  purposes,  in  like  manner  as  if  the  whole  term  of  fortv- 
two  years  had  run  out  and  expired"  —  a  transposition  singularly 
violent  It  may  be  that  the  introduction  of  the  analogy  between  the 
determination  by  notice  and  efflux  of  time  is  not  necessarily  fatal  to 
this  supposition,  as  the  parties,  who  probably  thought  that  words  of 
entire  avoidance  of  the  lease  might  prevent  the  continuance  of  a 
remedy  by  action,  may  possibly  have  thought  such  to  be  the  law 
when  leases  expire  by  efflux  oi  time ;  but  if  they  so  thought,  they 
have  expressly  providea  against  this  imaginary  mischief  by  the  clause 
which  follows,  and  which  is  perfectly  apt  for  that  purpose.  Having 
reference,  therefore,  to  these  words  themselves,  and  to  their  position 
by  way  of  introduced  parenthesis  in  the  very  body  of  the  clause, 
which  gives  to  the  notice  its  desired  force,  I  can  see  no  ground  of 

VOL.  XXVL  4 


38  HOUSE  OF  LORDS,  1853. 

Grey  v.  Friar. 

doubt  that  they  form  a  condition  precedent  to  the  determination  of 
the  term,  by  the  exercise  of  the  option  given  to  the  lesaees. 

It  has  been  argued,  that  the  covenant  for  quiet  enjoyment,  which 
is  clearly  an  independent  covenant,  is  expressed  in  similar  terms ; 
but  this  is  otherwise,  for  the  words  applied  to  that  covenant  ore  pre- 
sent, not  past  —  ^^  paying  the  rents  and  performing  the  covenants;'' 
which  words  are  expounded  by  the  proviso  of  reentry  itself,  which 
refers  to  the  covenant  for  quiet  enjoyment,  and  provides,  that  in  csise 
of  any  of  the  enumerated  breaches,  the  covenant  for  quiet  enjoyment 
shall  cease  and  be  void.     It  has  also  been  argued,  that  the  perfect 
performance  of  all  the  covenants  on  the  part  of  the  lessees  is>  so  diffi- 
cult as  to  border  on  impossibility,  and  that  therefore  it  is  unreason- 
able to  suppose  it  to  have  been  contemplated  as  a  condition  precedent 
to  the  exercise  of  an  option  which  it  would  render  worthless.     It  has 
been  answered,  that  this  objection  would  apply  to  the  ordinary 
proviso  for  reentry,  which,  if  strictly  acted  on  by  the  lessor,  and 
practically  enforced  by  juries,  would  render  every  lease  containing  it 
determinable  at  the  lessor's  pleasure ;  and  this,  although  the  analogy 
is  not  perfect,  may  well  illustrate  the  species  of  confidence  which 
persons  who  take  leases  habitually  place  in  their  lessors,  that  they 
will  not  vexatiously  use  the  customary  powers  they  insist  on.      But 
the  truth  probably  is,  that  in  the  firammg  of  the  proviso  in  question, 
the  parties  did  not  intend  to  use  the  words  '^duly  observed  and  per- 
formed" in  their  technical  sense,  as  importing  that  no  covenant 
during  the  eight  years  or  longer  period  had  ever  been  broken  —  in 
which  sense  they  are  certainly  unreasonable — but  in  a  sense  in 
which  they  import  a  condition  perfectly  natural  and  just,  namely, 
that  before  the  expiration  of  the  notice,  tiie  objects  of  the  covenants 
should  be  attained — that  is,  that  the  works  should  be  put  into  repair, 
the  water  pumped  out  of  the  mine,  and  every  thing  done  which  the 
lessees  were  bound  to  do  in  order  that  they  might  deliver,  up  the 
premises  in  a  proper  condition  to  their  landlord.     The  great  length 
of  the  period  of  eighteen  months  provided  for  the  currency  of  the 
notice  seems  intended  for  such  a  purpose ;  and  if  this  was  the  inten- 
tion of  the  parties,  it  was  more  reasonable  than  the  position  alleged 
by  the  lessees,  that  they  should  be  at  liberty  to  throw  the  mine 
on  the  hands  of  the  lessor  in  such  a  state  as  the  replication  suggests, 
only  leaving  to  the  lessor  a  remedy  by  action  for  damages.      We 
come  now  to  the  words  which  it  must  be  admitted  create  a  difficulty : 
^^  But  nevertheless  without  prejudice  to  any  claim  or  remedy  which 
any  of  the  parties  hereto,  or  their  respective  representatives,  may  then 
be  entitled  to  for  breaches  of  any  of  the  covenants  or  agreements 
hereinbefore  contained."     These  words  have  no  legal  operation  or 
effect  whatever,  as  they  merely  express,  what  the  law  in  their  ab- 
sence would  secure  to  the  parties,  rights  of  action  on  a  determined 
lease.     Still,  although  they  avail  nothing,  they  must  mean  some- 
thing. 

To  the  suggestions  made  in  the  judgments  of  the  Exchequer 
Chamber,  that  they  may  be  intended  to  apply  to  after-discovered 
breaches,  or  to  an  acceptance  of  the  notice  by  the  lessor,  notwith- 
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standing  covenants  broken,  or  to  the  preservation  of  the  right  of  the 
lessees  to  sue  the  lessor,  may  be  added,  that  there  are  covenants  to 
be  performed  by  the  lessees,  and  claims  which  may  arise  under  the 
claim  of  arbitration,  after  the  expiration  of  the  t^m.  K  I  might 
speculate  on  the  cause  of  the  introduction,  I  should  attribute  it  to 
some  doubt  arising  in  the  mind  of  the  framer  of  the  lease,  whether 
there  might  not  anse  some  case  in  which  the  rights  of  the  parties  to 
sue  might  be  improvidently  abolished ;  and  thereupon  he  introduced 
superfluous  words,  not  pointed  to  any  particular  covenant,  but  large 
enough  to  cover  any,  according  to  a  practice  of  adding  provisos  not 
wholly  unknown  in  the  history  of  modem  legislation.  If  all  these 
explanations  should  fail,  still,  I  should  think  that  less  violence  will  be 
done  to  the  language  of  the  lease  by  regarding  the  latter  words  as 
impertinent  and  unmeaning,  as  they  are  certainly  inoperative,  than 
by  striking  out  the  former  from  the  very  body  of  the  clause  which 
gives  the  lessees  that  option  on  which  their  defence  is  based.  For 
these  reasons,  I  think  the  decision  of  the  Court  of  Exchequer  Cham- 
ber is  right,  and  that  the  judgment  should  accordingly  be  for  the 
defendant  in  error. 

Alderson,  B.     This  question  arises  under  a  lease,  dated  the  30th 
April,  1838,  whereby  the  defendant  in  error.  Friar,  demised  to  the 
plaintiffs  in  error  and  another,  certain  farm  lands  and  collieries  for  the 
term  of  forty-two  years,  they  paying  a  fixed  rent  for  a  certain  quan- 
tity of  coal,  whether  got  by  them  or  not,  and  another  fixed  rent  for 
the  farm  land  leased  to  them,  and  the  claim  made  by  the  declaration 
was  for  rent  in  arrear  in  respect  of  both  these  demises.     The  defend- 
ants, the  plaintiffs  in  error,  set  out  the  lease,  which  contained  the  fol- 
lowing covenant  for  the  determination  of  the  lease:  [The  learned 
judge  here  read  the  proviso,  and  continued:]    They  then  averred  that 
they  hkd  duly  given  the  notice  required,  and  that  the  term  had  ceased 
before  the  rent  now  claimed  became  due.     The  defendant  in  error,  in 
his  replication,  set  forth  a  breach  of  covenant,  and  averred  that  it 
was  still  existing  at  the  time  of  the  expiration  of  the  notice,  and  so 
that  the  term  remained,  and  the  rent  became  due.     To  this  there  was 
a  demurrer,  and  the  question  which  your  lordships  ask  the  judges  is, 
in  substance,  whether,  under  this  covenant  lor  the  determination  of 
the  term  by  notice,  it  is  a  condition  precedent  that  all  the  covenants 
and  agreements  on  the  part  of  the  lessees  shall  have  been  duly  ob- 
served and  performed  before  their  notice  to  determine  the  term  can 
have  legal  effect ;  and  after  much  consideration,  and  some  hesitation, 
I  have  come  to  the  conclusion  that  this  case  cannot  substantially  be 
distinguished  from  the  case  of  Porter  v.  Shephard^  6  T.  £L  665,  and 
that  the  performance  of  these  covenants  is,  notwithstanding  the 
introduction  of  the  latter  words  in  it,  made  by  the  lease  a  condition 
precedent  to  the  power  of  the  lessees  by  notice  to  determine  it.     It 
is  true  that  some  inconveniences  will  follow  from  thus  reading  this 
proviso.     There  are  a  great  variety  of  covenants  in  the  lease,  ®^™^ 
more,  some  less  important,  and  to  make  the  due  performance  of  all 
a  condition  precedent  to  the  power  of  determining  the  lease  is  no 
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donbt  to  give  little  eifect  to  it  on  their  behalf.  Bat  the  words  reqnir- 
ing  all  the  covenants  on  their  part  to  have  been  performed  by  Ihem 
are  plain  and  direct ;  and  the  opposite  constmction  labors  nnder  a 
similar  difficulty,  of  giving  no  effect  t6  words  introduced  clearly  on 
the  behalf  of  the  lessor.  If  I  were  to  conjecture  what  the  parties 
really  meant,  I  should  say  that  they  perhaps  meant  to  confine  these 
words  to  the  covenants,  for  the  breach  of  which  the  lessor  was,  by 
the  clauses  of  the  lease  immediately  preceding  the  proviso,  entitled 
to  reenter,  and  not  to  all  the  minute  and  comparatively  unimportant 
covenants ;  and  that  the  breach  of  these  was  intended  to  be  com- 
pensated under  the  words  immediately  following,  and,  as  it  is  said, 
qualifying  the  proviso.  But  however  this  may  be,  I  do  not  think 
these  woids  so  qualify  the  proviso  here  as  to  make  the  plain  con- 
struction of  the  words  of  it  other  than  a  condition  precedent  to  the 
determination  by  notice.  Those  words  may  have  effect  in  giving  to 
the  lessor  power,  even  if  he  accepts  the  notice,  of  still  bringing 
actions  for  antecedent  breaches  of  covenant  —  a  difficulty  which  was 
put  to  the  court  in  Porter  v.  Shephard^  —  and  this  acceptance  may 
have  taken  place  in  ignorance  by  the  lessor  of  the  breaches  of  cove- 
nant, which  would  be  an  additional  reason  for  the  insertion  of  those 
latter  words.  But  I  think  that  the  condition  precedent,  even  taking 
the  words  of  it,  may  really  mean  that  covenants  broken,  if  the 
breach  be  compensate  for  before  the  expiration  of  notice,  shall  be 
considered  as  covenants  duly  performed  within  this  proviso.  For  as  ' 
rent  in  arrear,  if  paid  before  the  expiration  of  the  notice,  clearly  is 
within  it,  so  the  performance  of  the  other  covenants,  being  found  in 
conjunction  with  it,  may  bear  the  like  interpretation.  I  answer  this 
question  of  your  lordships,  therefore,  that,  in  my  opinion,  this  was  a 
condition  precedent,  and  that  the  replication  on  this  record  is  a  valid 
replication,  and  that  judgment  ought  to  be  given  for  the  defendant  in 
error. 

Crbsswell,  J.  The  question  proposed  by  your  lordships  in  this 
case  depends  upon  the  construction  to  be  put  upon  a  clause  intro- 
duced by  way  of  proviso  in  a  mining  lease.  It  is  unnecessary,  in 
following  so  many  of  my  learned  brethren,  to  refer  to  the  pleadings, 
or  to  the  various  stages  in  which  this  question  has  been  considered 
in  the  courts  below.  The  decision  upon  which  the  writ  of  error  now 
before  the  house  was  brought  was  pronounced  in  the  Exchequer 
Chamber  on  a  writ  of  error  from  the  Court  of  Exchequer,  when  judg- 
ment was  given  for  the  then  plaintiff  in  error.  The  proviso  is  in  the 
following  terms :  [The  learned  judge  read  the  proviso,  and  contin- 
ued :]  According  to  the  opinions  expressed  both  in  the  Exchequer 
and  Exchequer  Chamber,  this  proviso,  if  confined  to  the  words  already 
quoted,  would  have  made  the  performance  of  the  covenants  and 
agreements  contained  in  the  lease  a  condition  precedent  to  the  deter- 
mination of  it  by  notice  at  the  end  of  the  first  period  of  eight  years, 
or  any  subsequent  period  of  three  years ;  and  that  it  could  not  be  dis- 
tinguished from  Porter  v.  Shephardj  6  T.  R.  666.  In  that  opinion  I 
entirely  concur ;  and  it  seems  to  me  that  when  the  terms  of  the  cove- 


HOUSE  OF  LORDS,  186a  41 

Grej  p.  Fiitr. 

nant  for  quiet  enjoyment  are  compared  with  the  terms  of  the  clause 
in  question,  there  can  be  no  doubt  that  the  parties  intended  to  create 
a  condition  precedent.  But  it  has  been  argued  that  the  words  which 
follow,  ^'  but  nevertheless  without  prejudice  to  any  claim  or  remedy 
which  any  of  the  parties  hereto,  or  their  representatives,  may  then  be 
entitled  to  for  breach  of  any  of  the  covenants  or  agreements  herein- 
before contained,"  qualify  the  former  part  of  the  proviso,  and  are  in- 
consistent with  giving  it  the  effect  of  a  condition  precedent,  for  that 
assumes  that  no  covenant  has  been  broken,  and  that  therefore  no 
remedy  or  claim  for  such  breach  could  exist ;  and  that,  it  being  ne- 
cessary to  give,  if  possible,  some  meaning  to  every  part  of  the  lease, 
the  proviso  must  be  so  construed  as  to  have  something  upon  which 
the  latter  part  of  it  can  operate ;  and  that  therefore  the  performance 
of  covenants  cannot  be  treated  as  a  condition  precedent  to  the  deter- 
mination of  the  lease.  But  if  the  former  part  of  the  proviso  is  so 
worded  as  to  leave  no  doubt  on  my  mind  that  the  parties  intended  it 
to  operate  as  a  condition  precedent,  notwithstanding  the  addition  to 
it,  whereof  the  meaning  may  be  very  doubtful  and  obscure,  I  should 
still  think  myself  bound  to  give  effect  to  that  which  remains  dear. 
The  latter  branch  of  the  clause,  however,  as  it  seems  to  me,  is  ca- 
pable of  receiving  a  construction  consistent  with  that  which  I  take  to 
be  the  plain  meaning  of  the  former  part  The  lessees  are  to  make 
compensation  from  time  to  time  for  damage  of  various  kinds  which 
may  be  done  to  the  lessor  by  the  exercise  of  the  privileges  conferred 
by  the  lease,  and  if  differences  arise  respecting  them,  they  are  to  be 
referred  to  arbitration.  Now,  damage  may  have  been  done,  and  the 
compensation  to  be  made  not  ascertained  at  the  expiration  of  the 
notice,  and  the  latter  branch  of  the  clause  may  have  been  introduced 
to  keep  unimpaired  the  claim  of  the  lessor.  A^ain  :  the  lessees  cove- 
nantea  to  indenmify  the  lessor  against  any  claim  that  might  be  made 
against  him  by  any  of  his  tenants  by  reason  of  any  thing  done  by  the 
lessees.  Under  that  covenant,  (although  not  broken  at  the  expira- 
tion of  the  notice,)  the  lessor  might  have  a  claim  to  which  the  latter 
branch  of  the  proviso  would  be  applicable.  It  may,  therefore,  have 
an  operation  consistent  with  that  which  it  is  agreed  would  be  the 
construction  of  the  former  branch,  had  it  stood  alone.  This  gives 
effect  to  each  part,  without  altering  or  putting  a  forced  construction 
upon  either.  I  am  therefore  of  opinion  that  we  are  bound  so  to  con- 
s^e  it,  and  consequentiy  that  judgment  should  be  pronounced  in 
favor  of  the  defendant  in  error. 

Erle,  J.  I  am  of  opinion  that  judgment  should  be  given  for  the 
defendant  in  error,  on  the  ground  that  the  performance  of  the  cove- 
nants in  the  lease  by  the  lessees  was  a  condition  precedent  to  the 
power  of  determining  the  lease  by  notice.  The  form  of  words  ex- 
presses this  meaning,  according  to  common  understanding :  '^  If  the 
lessees  shall  give  eighteen  calendar  months'  notice  before  the  end  of 
the  eighth  year,  then,  all  covenants  on  their  part  having  been  per- 
formed, the  lease  shall  determine  as  if  it  bad  expired."  The  same 
form  of  words  was  decided  to  have  this  meaning  in  Porter  v.  Sh^f- 
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hard^  6  T.  R.  665;  and  the  provision  is  important  to  protect  the  land- 
lord against  the  fraud  or  malice  of  the  lessees,  who,  in  the  case  of  a 
mine,  may  so  work  as  to  obtain  in  a  short  time  large  profit,  and  de« 
stroy  the  future  capabilities  for  working,  smd,  by  bankruptcy,  or  insol- 
vency, get  discharged  from  the  damages  awaraed  for  breach  of  cove- 
nant, and  by  the  notice  free  themselves  from  further  liability  during 
the  term ;  and  unless  this  effect  is  given  to  these  words  they  are  in- 
operative. The  case  for  the  plaintiffs  in  error  rested  mainly  on  the 
proviso  following  this  clause,  namely,  '<  that  in  case  of  the  lease  being 
so  determined  and  made  void,  it  is  to  be  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  may  then  be  entitled  to  for 
breach  of  any  of  the  covenants  in  the  lease."  And  it  was  contended, 
that  if  the  lease  could  not  be  determined  unless  all  the  covenants  had 
been  performed,  the  proviso  for  remedy  for  breach  of  covenant  in 
case  of  such  determination  would  be  inoperative ;  but  a  sufficient 
answer,  in  my  judgment,  was  given  to  this  objection  in  the  court  be- 
low, that  these  words  may  apply  either,  firstly,  to  breaches  which 
were  not  known  to  the  lessor  when  he  took  possession  of  the  mine ; 
or,  secondly,  to  breaches  which  he  knew  of,  but  elected  not  to  insist 
on  as  conditions  precedent  to  a  determination  of  the  term ;  or,  thirdly, 
to  breaches  of  covenant  by  the  lessor  himselfl  They  may  also  have 
been  intended  to  obviate  an  opinion  which  existed  at  one  time,  that 
the  clause  making  the  lease  void  on  a  given  event,  made  it  void  as  to 
breaches  of  covenant  preceding  that  event ;  and  it  seems  to  me  tiiat 
all  or  some  of  these  effects  are  to  be  given  by  the  proviso,  in  prefer* 
ence  to  construing  it  to  take  away  the  effect  of  a  condition  precedent 
from  the  clause  to  which  it  is  annexed ;  under  which  construction, 
though  it  operates  to  annul  the  condition  precedent,  the  result  is,  that 
each  clause  neutralizes  the  other,  and  the  whole  instrument  is  as  if 
neither  clause  were  in  it ;  for  upon  a  proviso  for  determining  a  lease 
by  notice,  if  nothing  is  said  about  existing  breaches  of  covenant,  the 
remedy  for  them  is  not  affected  by  the  determining  of  the  lease. 

It  is  said  there  would  be  inconvenience  in  restricting  the  power  of 
determining  to  the  event  of  all  the  covenants  having  been  performed, 
which  would  be  almost  an  impossibility.  To  this,  one  answer  is, 
that  if  the  lessor  chose  so  to  stipulate,  the  law  must  give  effect  to  the 
stipulation.  It  may  also  be  answered,  that  the  stipulation  does  not 
mean  that  there  should  not  have  been  any  breach  of  covenant  during 
the  term,  but  that  when  the  notice  expires,  there  should  not  exist  any 
cause  of  action  in  respect  of  performance  of  covenants.  The  stipu- 
lation for  arrears  of  rent  being  paid,  refers  to  a  covenant  which  had 
been  broken;  but  all  cause  of  action  for  the  breach,  having  been 
satisfied  by  subsequent  accord,  the  covenant  for  rent  would,  within 
the  meaning  of  this  clause,  be  observed  and  performed  if  all  arrears 
of  rent  were  paid  before  the  expiration  of  the  notice.  So  the  cove- 
nant for  repairs,  though  broken  during  the  term,  would  be  observed, 
if  all  repairs  were  at  last  completed.  So  in  respect  of  other  breaches :  if 
the  damage  had  been  settied  by  arbitration,  and  the  amount  paid,  or 
if  an  action  had  been  brought  and  the  judgment  satisfied,  the  legal 
duty  of  the  covenantor  by  reason  of  his  covenant,  would  have  been 
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SO  far  observed  and  performed,  that  all  liability  in  respect  thereof 
would  be  at  an  end.  In  this  sense,  the  stipulation  would  be  free  from 
any  hardship  towards  the  lessees,  as  they  might  obtain  the  privilege 
if  they  did  their  duty.  This  construction  aoes  not  depend  upon 
giving  a  peculiar  effect  to  the  words  of  this  instrument,  for  it  seems 
to  me  that  the  same  principle  is  applicable  to  all  contracts.  The  legal 
effect  of  the  promise  in  every  contract  at  common  law  is  alternative, 
either  to  do  the  thing  promised,  or  make  coinpensation  instead.  In 
some  contracts,  the  alternative  is  expressed  when  liquidated  damages 
are  stipulated  for ;  in  others,  the  liability  arises  by  implication  of 
law,  either  to  do  or  to  compensate  for  not  doing,  according  as  may  be 
settled  by  accord,  or  arbitration,  or  judgment.  In  all  contracte,  the 
legal  duty  thereunder  has  T[)een  performed ;  .and  so  the  contract  may 
be  said  in  one  sense  to  be  performed  when  either  the  thing  contracted 
for  has  been  done,  or  compensation  instead  thereof  has  been  made. 

Williams,  J.  I  am  of  opinion  that  on  this  record,  judgment 
ou^ht  to  be  given  for  the  defendant  in  error.  The  question  is,  what 
did  the  parties  mean  by  the  proviso  which  gives  power  to  the  lessees 
to  determine  the  lease  by  notice  eighteen  months  before  the  end  of 
the  eighth  year  ?  It  is  provided  that  if  the  lessees  shall  give  such 
notice,  '^  then  and  in  such  case,  all  arrears  of  rent  being  paid,  and  all 
and  singular  the  covenants  having  been  observed  and  performed,"  the 
lease  is  to  determine.  It  is  contended,  on  behalf  of  the  appellants, 
that  this  may  mean  that  the  lease  is  to  determine  by  the  notice, 
though  the  covenants  have  not  been  performed.  That  this  construction 
is  contrary  to  what  the  parties  have  said  in  the  lease,  can  hardly  be 
denied.  But  it  is  contended,  that  if  the  proviso  were  cons^ed 
according  to  the  language,  it  would  be  extremely  inconvenient,  and 
that  this  inconvenience,  having  regard  also  to  the  final  clause  of  the 
proviso  itself,  justifies  a  departure  in  construction  from  the  natural 
and  obvious  sense  of  the  words  employed.  The  final  clause  guards 
against  any  prejudice  being  worked  by  the  determination  of  the  lease 
to  any  claim  or  remedy  to  which  any  of  the  parties  may  then  be 
entitled  for  breach  of  any  of  the  covenants  before  mentioned ;  and 
this  reservation  to  the  lessor  of  a  right  to  sue  on  broken  covenants, 
is  certainly  inconsistent  with  the  absolute  proposition,  that  the  lease 
is  not  to  determine  if  any  of  the  covenants  have  been  broken ;  and 
the  question  is,  what  etfect  ought  this  inconsistency  to  produce  on 
the  construction  of  the  clause  which  is  supposed  to  contain  that 
proposition  ?  It  is  said  that  the  due  effect  of  it  is,  to  show  that  the 
performance  of  all  the  covenants  could  not  have  been  intended  as  a 
condition  precedent  to  the  right  of  determining  the  lease  by  the  notice. 
In  more  untechnical  language,  this  is  nothing  more  or  less  (as  it  appears 
to  me)  than  contending  that  what  the  parties  have  said  shall  be 
rejected,  inasmuch  as  they  have  said  that  the  lease  is  not  to  be  deter- 
mined, unless  the  covenants  have  been  performed.  Such  an  effect 
ought  not  to  be  given  to  this  final  clause,  if  its  introduction  can  m 
any  way  be  reconciled  with  the  operation  of  the  earUer  part  ol  tne 
proviso. 
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In  order  to  examine  whether  this  is  possible,  let  the  jvoviso  be 
regarded  as  if  it  did  not  contain  the  final  clause.  Then  (as  it  has 
been  laid  down  in  each  of  the  fonr  judgments  already  deUvered  in 
this  canse)  the  authority  of  Porter  ▼.  ShephardL,  as  well  as  the  natural 
and  obvious  sense  of  the  language,  would  have  left  no  doubt  of  the 
parties  having  agreed  that  the  lease  was  not  determinable  by  notice, 
unless  the  lessees  had  performed  the  covenants.  Now,  suppose  the 
lessees,  after  having  broken  some  of  the  covenants,  had  duly  given 
notice  to  determine  the  lease,  which  had  been  accepted  by  the  lessen, 
either  in  ignorance  of  the  breaches,  or  choosing  to  waive  them,  and 
at  the  expiration  of  the  notice,  possession  had  been  delivered  up  to 
him,  would  it  have  been  competent  to  the  lessees  to  demand  the 
possession  to  be  restored  to  them  on  the  ground  that  they  had  not 
performed  the  covenants,  and  that  consequently,  the  lease  was  not 
determinable  bv  their  notice,  but  was  still  in  force?  Surely,  the 
answer  would  have  been,  that  though,  according  to  the  terms  of  the 
proviso,  the  notice  is  to  be  of  no  ej3ect,  if  any  covenant  shall  have 
been  broken,  yet  it  is  in  the  option  of  the  lessor  whether  he  will  avoid 
the  notice  on  that  ground.  But  the  question  might  then  arise, 
whether,  having  declined  to  insist  on  the  breach  of  covenant  for  the 
avoiding  of  the  notice,  he  could  be  allowed  to  stand  on  it  as  a  daim 
for  maintaining  an  action  of  covenant;  and  to  put  this  beyond  doubt, 
a  clause  might  well  have  been  introduced  into  the  lease,  that  its 
determination  by  notice  should  not  prejudice  the  right  to  any  remedy 
to  which  the  lessor  was  then  entitied  for  breach  of  any  of  the  cove- 
nants. It  seems  to  me  that  in  this  way  the  introduction  of  the  final 
clause  in  question,  may  properly  be  reconciled  with  the  existence  of 
the  earlier  part  of  the  proviso,  construed  in  the  sense  that  the  lease  is 
not  to  determine  by  the  operation  of  the  notice,  if  any  of  the  cove- 
nants have  been  broken,  and  the  lessor  chooses  to  avoid  the  notice 
on  that  ground.  This  construction  does  not,  as  it  seems  to  me, 
further  extend  the  natural  meaning  of  the  language,  than  is  done  in 
the  familiar  instance  of  a  proviso  in  a  lease,  that  it  shall  be  utteriy 
void,  to  all  intents  and  purposes,  for  non-payment  of  rent,  or  other 
breach  of  covenant,  and  vdth  respect  to  which  it  has  been  established 
by  the  well-known  series  of  cases,  commencing  with  that  of  Rede  v. 
Farr^  6  Mau.  &  S.  191,  that  the  true  construction  is,  that  the  lease  is 
not  to  be  utterly  void,  but  voidable  only,  at  the  option  of  the  lessor ; 
for  that  the  lessee  shall  not  be  permitted  to  take  advantage  of  his  own 
wrong.  See  also  Hyde  v.  WaUs^  12  M.  &  W.  254.  In  this  view  of 
the  proviso,  I  think  that  effect  may  be  given  to  the  final  clause,  con- 
sistently with  allowing  the  earlier  portion  to  operate  in  its  natural  and 
obvious  sense,  as  a  condition  precedent;  and  consequentiy  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  is  right 

Platt,  B.  The  solution  of  the  question  proposed  by  your  lord- 
ships to  her  Majesty's  judges  in  this  case,  depends  upon  the  proper 
construction  of  the  proviso  which  has  been  discussed  at  the  bar. 
That  proviso  had  been  introduced  into  the  lease  for  the  benefit  of  the 
lessees,  and  provided  that  if  they  should  be  desirous  to  quit  the 
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demised  premises  at  the  end  of  the  first  eight  years  of  the  term,  and 
of  such  their  desire  should  ^ve  to  the  lessor,  his  heirs  or  assigns, 
notice  in  writing,  eighteen  calendar  months  before  the  expiration  of 
such  eight  years,  then  and  in  such  case  (all  arrears  of  rent  being  paid, 
and  all  and  singular  the  covenants  and  agreements  on  the  part  of  the 
lessees  having  been  duly  observed  and  performed)  the  lease,  and  every 
clause  and  thing  therein  contained,  should,  at  the  expiration  of  the 
first  eight  years,  cease,  determine,  and  be  utterly  void,  to  all  intents 
and  pur[>oses,  in  like  manner,  as  if  the  words  of  the  term  of  forty- 
two  years  had  then  run  out  and  expired ;  but,  nevertheless,  without 
prejudice  to  any  claim  or  remedy  which  any  of  the  parties  to  the  lease, 
or  their  personal  representatives,  might  then  be  entitled  to  for  breach 
of  any  of  the  covenants  or  agreements  thereinbefore  contained. 
Upon  this  proviso,  the  plaintiffs  in  error  contend  that  they  and  one 
Johnson,  their  co-lessee,  in  his  lifetime,  having  given  to  the  lessor, 
eighteen  months  before  the  expiration  of  the  first  eight  years,  notice 
of  their  desire  to  quit  the  demised  premises  at  the  end  of  that  period, 
thereby  limited  their  tenancy  to  the  first  eight  years  of  the  term,  and 
seek  on  that  ground  a  reversal  of  the  judgment  of  the  Comrt  of 
Exchequer  Chamber.  On  behalf  of  the  defendant  in  error,  it  is 
contended  that  the  proviso  is  not  absolute,  but  conditional ;  and  that, 
unless  at  the  end  of  the  eight  years,  the  rent  was  paid,  and  the  cove- 
nants on  the  part  of  the  lessees  had  been  duly  observed  and  performed, 
the  tenancy  continued.  If,  therefore,  the  words,  ^'  all  arrears  of  rent 
being  paid,  and  all  and  singular  the  covenants  and  agreements  on  the 
part  of  the  lessees  having  been  duly  observed  and  performed,"  as 
used  in  the  proviso,  are  to  be  read  as  constituting  a  condition  prece- 
dent, the  defendant  in  error  is  entitled  to  judgment  If  they  are  not 
to  be  so  read,  judgment  should  be  given  for  the  plaintiffs  in  error. 
The  reservation  of  the  claims  and  remedies  to  which  any  of  the  parties 
might,  in  the  event  of  the  determination  of  the  lease  by  the  notice, 
be  entitled,  introduced  at  the  close  of  the  proviso,  is  well  calculated 
to  render  doubtful  the  intention  of  the  contracting  parties.  The 
former  case  went  off  upon  a  question  of  pleading ;  and  although  the 
inclination  of  my  mind  on  the  present  question,  was  in  favor  of  the 
present  plaintiffs  in  error,  yet  upon  mature  consideration  of  the  provi- 
sions of  the  deed,  and  the  arguments  adduced  on  both  sides  at  the 
bar  of  your  lordships'  house,  I  cannot  surmount  the  difficulty 
presented  by  the  learned  counsel  for  the  defendant  in  error,  namely, 
that  if  the  words  are  deprived  of  the  function  of  a  condition  prece- 
dent, they  do  not  effect  any  purpose  whatever;  they  might  have  been 
omitted  altogether,  or  instead  of  them,  might  be  substituted,  ^^  although 
the  arrears  of  rent  remained  unpaid  and  the  covenants  unperformed," 
without  making  any  difference  in  the  operation  of  the  instrument.  I 
do  not  think  that  a  court  of  law  would  be  justified  in  holding  that 
words  which,  taken  in  connection  with  the  context  immediately 
precedent  and  consequent,  possess  so  decisive  a  signification,  were 
introduced  without  a  corresponding  design.  Sir  J.  Patteson  appears 
to  me  to  have  disposed  of  the  reservation  of  the  claims  and  remedies, 
in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber. 
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The  parties  contemplating,  as  regards  the  lessor,  the  possibility  of 
his  resumption  of  possession  without  being  aware  of  a  breach  of 
covenant  committed  during  the  eight  years  by  the  lessees ;  and  as 
regards  the  lessees,  the  possibility  of  their  having  at  the  expiration 
of  the  eight  years,  a  right  of  action  against  the  lessor,  may  account 
for  its  introduction  abmdanti  ctmteld.  For  these  reasons,  I  think  that 
the  words,  '<  all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  lessees  having  been 
duly  observed  and  performed,"  as  used  in  the  proviso,  constituted  a 
condition  precedent;  and  I  answer  the  question,  whether,  on  this 
record,  judgment  ought  to  be  given  for  the  plaintifTs  in  error  or  the 
defendant  in  error,  proposed  by  your  lordships,  that,  in  my  opinion, 
the  defendant  in  error  is  entitied  to  your  lordships'  judgment 

WiGHTMAN,  J.  In  answer  to  the  question  proposed  by  your  lord- 
ships, my  opinion  is,  that,  upon  this  record,  the  defendant  in  error  is 
entitied  to  judgment.  The  question  in  the  case  is,  whether  the  lessees 
of  the  colliery  were  entitied  to  determine  a  lease  for  forty-two  years, 
at  the  end  of  the  first  eight  years  of  the  term,  by  giving  eighteen 
calendar  months'  previous  notice,  though  they  had  been  guilty  of  a 
previous  breach  of  covenant ;  in  other  words,  whether  the  perform- 
ance by  the  lessees  of  the  covenants  in  the  lease,  was  a  condition 
Srecedent  to  the  right  to  exercise  the  power  to  determine  it.  This 
epends  upon  the  construction  to  be  given  to  the  proviso  which  con- 
tains the  power  to  determine  the  lease.  The  proviso  is  in  these 
terms:  [The  lesumed  judge  read  the  proviso  and  continued H  The 
question  has  been  considered  in  the  Courts  of  Exchequer,  Queen's 
Bench,  and  Exchequer  Chamber,  and  all  have  agreed  in  this,  that, 
except  for  the  words  at  the  end  of  the  proviso,  "  but  nevertheless 
without  prejudice  to  any  claim  or  remedy  which  any  of  the  parties 
hereto,  or  their  respective  representatives,  might  then  be  entitled  to 
for  breach  of  any  of  the  covenants  or  agreements  hereinbefore 
contained,"  the  performance  of  the  covenants  would  have  been  a 
condition  precedent  to  the  exercise  of  the  power  to  determine  the  lease. 
But  it  was  considered  by  the  Court  of  Exchequer,  and  has  been  ui^ed 
by  the  counsel  for  the  plaintifis  in  error,  that  the  words  in  the  previous 
part  of  the  proviso,  which  of  themselves  were  unambiguous,  and 
would  clearly  make  the  performance  of  the  covenants  a  condition 
precedent,  were  so  controlled  or  explained  by  the  words  of  the  latter 
part  of  the  proviso,  that  they  would  not  amount  to  a  condition  prece- 
dent, or  indeed,  to  any  condition  at  aU,  and  that  the  case  of  Porter 
V.  S/iephardj  6  T.  R.  665,  which  would  otherwise  be  a  direct  authority 
for  the  defendant  in  error,  was  on  that  account  distinguishable.  It  is 
said,  on  the  part  of  the  plaintifl's  in  error,  there  is  an  inconsistency  in 
making  the  exercise  of  the  power  to  determine  the  lease,  depend  upon 
a  performance  of  the  covenants,  if  such  exercise  of  the  power  is  to 
be  without  prejudice  to  any  claim  or  remedy  by  either  party,  for 
breach  of  covenant;  £is  it  would  be  idle  and  useless  to  except  from 
the  operation  of  an  intermediate  determination  of  the  lease,  any 
claim  or  remedy  for  breach  of  covenant,  if  the  lease  could  only  be 
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determined  in  case  there  had  been  no  breach  of  covenant ;  and  that, 
by  the  construction  contended  for  by  the  defendant  in  error,  no  effect 
whatever  is  given  {o  the  words  in  the  latter  part  of  the  proviso,  which 
it  is  said  would'  be  merely  useless.  It  appears  to  me,  however,  that 
the  construction  contended  for  by  the  defendant  in  error j  is  the  true 
cons^ction,  and  that  by  it,  full  effect  may  be  given  to  every  part  of 
the  proviso.  The  lessees  alone,  are  to  have  the  benefit  of  the  power 
of  determining  the  lease,  and  it  may  well  be  that  the  lessor  would 
annex  to  that  power  the  condition  of  having  performed  the  covenants 
to  entitle  the  lessees  to  the  benefit  of  it.  The  consequence  might  be, 
that  the  most  trifling  breach  of  covenant  would  destroy  the  power ; 
but  this  does  not  appear  to  me  unreasonable,  or  contrarv  to  the 
intention  of  the  parties.  If  the  lessees  found  the  strict  performance 
of  the  covenants  too  onerous,  they  might  relieve  themselves  at  the 
end  of  eight  years  firom  further  performance,  and  the  lessor  might 
wish  to  give  the  lessees  an  interest  in  the  strict  performance  of  the 
covenants,  by  giving  them  a  conditional  power  to  determine  the  lease 
onbr  on  such  performance. 

The  only  difficulty  arises  £rom  the  terms  of  the  clause  at  the  end 
of  the  proviso,  reserving  any  claim  or  remedy  the  parties  may  have 
for  breach  of  covenant  If  that  clause  has  the  effect  contended  for 
by  the  plaintiffs  in  error,  it  would  render  the  words,  which  are  appa- 
rently of  condition,  wholly  without  object  or  meaning,  though  they 
are  perfectly  clear  and  unambiguous,  and  the  condition  they  appa- 
rently introduce  is  one  of  great  importance  to  the  lessor ;  whilst,  on 
the  other  hand,  some  effect  may  be  given  to  the  clause  at  the  end  of 
the  proviso,  if  the  words  in  the  previous  part  of  it  were  allowed  to 
have  the  effect  of  a  condition  precedent,  which  is  the  only  effect  they 
can  have,  unless  rejected  as  mere  unmeaning  surplusage.  The  clause 
at  the  end  of  the  proviso  may  well  have  been  introduced  from  abun- 
dant caution,  and  to  prevent,  by  express  provision,  any  doubt  that 
might  arise  as  to  the  remedy  of  the  lessees  against  the  lessor  for 
breach  of  covenants  by  him  in  case  the  lessees  chose  to  determine 
the  lease,  they  having  performed  aU  the  covenants.  That  clause 
would  also  applv  in  cases  suggested  in  the  judgment  in  the  Exche- 
quer Chamber,  m  which  the  lessor  had  acted  upon  a  notice  to  deter- 
mine the  lease,  and  retaken  possession,  being  ignorant  at  the  time  of 
a  breach  of  covenant  by  the  lessees.  It  may  be  observed,  that  in  the 
covenant  for  quiet  enjoyment,  which  immediately  follows  the  proviso, 
the  terms  used  are, ''  it  shall  and  may  be  lawftd  for  them,  (the  les- 
sees,) well  and  truly  performing  all  and  singular  the  covenants  and 
agreements  on  their  part  to  be  kept,  (but  not  otherwise,)  peaceably 
and  quietly  to  occupy,  possess,"  &c. ;  whilst  in  the  proviso  in  ques- 
tion the  terms  used  are,  '^  all  and  singular  the  covenants  on  the  part 
of  the  lessees  having  been  duly  observed  and  performed,"  the  latter 
terms  indicating  a  condition  precedent,  which  the  words  used  in  the 
covenant  for  quiet  enjoyment,  according  to  the  case  of  JETo^  v.  Bicker' 
staffe^  2  Mod.  34,  and  some  other  cases,  would  not,  .unless  the  addition 
of  the  words  "  and  not  otherwise  "  made  them  so.  Upon  the  whole, 
it  appears  to  me  that,  by  holding  the  words  ^^all  and  singular  the. 
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covenants  on- the  part  of  the  lessees  having  been  duly  observed  and 
performed "  to  amount  to  a  condition  precedent^  effect  is  given  to 
every  part  of  the  proviso ;  whilst  by  the  con8truc|ion  contended  for 
by  the  plaintiife  in  error,  those  words,  apparently  so  important,  are 
reduced  to  mere  surplusage,  and  no  effect  or  meaning  whatever  is 
attributed  to  them;  and  I  therefore  think  that,  upon  this  record, 
judgment  ought  to  be  given  for  the  defendant  in  error. 

Coleridge,  J.  I  am  of  opinion  that  on  this  record  judgment 
ought  to  be  given  for  the  defendant  in  error.  It  is  agreed  that  the 
question  turns  upon  the  proper  construction  to  be  given  to  the  pro- 
viso for  the  determination  of  the  lease,  which  has  been  already  more 
than  once  read  to  your  lordships,  and  which,  therefore,  I  need  not 
repeat.  It  cannot,  I  think,  be  disputed  that  if  these  words  are  to  be 
understood  in  their  plain  and  obvious  meaning,  they  express  most 
unan^iguously  the'  intention  of  the  parties  to  be,  that  the  lessees 
shall  not  have  the  benefit  of  determining  a  fortv-two  years'  lease  at 
the  end  of  the  first  eight  years,  and  subsequently  at  the  end  of  any 
three  years,  unless  they  have  first  paid  all  arrears  of  rent,  and  duly 
observed  and  performed  all  and  singular  the  covenants  and  agree- 
ments on  their  part  to  be  observed  and  performed.  The  condition, 
thus  expressed,  I  think  it  reasonable  to  understand,  as  requiring  that 
the  account  between  the  parties  must,  both  as  to  rent  and  covenants, 
be  clear:  the  rent  need  not  have  been  always  paid  on  the  day,  but 
all  arrears,  if  any,  must  have  been  paid  up ;  the  covenants  must  have 
been  strictly  kept,  or,  if  broken,  must  have  been  satisfied  for.  So 
understood,  the  words  import  a  condition  precedent  neither  impossi- 
ble nor  unreasonable ;  and  where  that  is  clearly  the  case,  the  mere 
difficulty  of  performance,  firom  the  number  or  nature  of  the  covenants 
to  be  performed  —  a  fact  which  must  have  been  perfectly  within  the 
knowledge  of  the  parties  contracting— seems  to  me  a  very  unsatis- 
factory reason  for  holding  it  to  be  otherwise.  If  the  number  of  the 
covenants  or  their  nature  be  in  this  case  a  sufficient  reason,  where  is 
the  line  to  be  drawn?  What  number  will  be  sufficient,  or  what 
character  will  be  difficult  enough,  to  show  that  the  parties  could  not 
have  intended  a  condition  precedent?  Or  if  it  be  said  that  here,  at 
all  events,  the  number  or  nature  pass  the  line  which  it  may  be  diffi- 
cult to  define,  why  did  the  parties,  not  intending  a  condition  pre- 
cedent, use  language  to  which,  without  regard  to  these  considerations, 
no  other  meaning  could  possibly  be  given  ?  The  supposition  is,' that 
the  lessees,  looking  at  the  numerous  and  difficult  engagements  they 
had  entered  into,  could  not  have  intended,  and  did  not  intend,  to 
make  their  power  of  determining  the  lease  dependent  on  the  punctual 
fulfilment  of  them.  But  how  is  this  to  be  reconciled  with  the  use  of 
language  so  unambiguously  expressing  that  intention  ? 

But  then  it  is  said  —  and  upon  this  alone  reliance  was  placed  in 
the  Court  of  Exchequer  —  that  a  qualification  is  added  at  the  end  of 
the  proviso,  which  shows  that  the  language  preceding  must  be  under- 
stood in  some  modified  sense.  What  that  modified  sense  is  has  not 
been  very  clearly  explained.     The  qualification  is  this :  '^  Neverthe* 


HOUSE  OF  LORDS,  1853.  49 

Qttj  V,  Friar. 

less,  without  prejudice  to  any  claim  or  remedy  which  any  of  the  par* 
ties  hereto,  or  their  respective  representatives,  may  then  be  entitled 
to  for  breach  of  any  of  the  covenants  or  agreements  hereinbefore  con- 
tained." This,  it  is  said,  is  only  to  come  into  operation  when  the 
power  to  determine  the  lease  has  been  acted  on ;  but  by  the  hypo- 
thesis it  can  only  be  acted  on  if  all  the  covenants  have  been  per- 
formed, and  then  it  will  l>e  unnecessary.  Now,  assuming  that  it  were 
unnecessary,  it  would  seem  to  me  a  very  insufficient  reason  for  doing 
violence  to  language  so  plain  as  that  we  have  been  considering ;  for 
it  is  surely  not  a  very  uncommon  thing  to  find  in  leases  or  other 
documents  provisions  introduced  from  over  anxiety  or  caution  which 
are  not  strictly  necessary.  But  whether  we  consider  the  words  in 
question  a  condition  precedent  or  not,  I  apprehend  this  clause  is 
equally  unnecessarv.  Suppose  the  lease  determinable  by  notice, 
though  any  or  all  the  covenants  are  broken,  and  it  is  so  determined, 
yet  it  is  only  determined  ^'  in  like  manner  as  if  the  whole  of  the  said 
term  of  forty-two  years  had  then  run  out  and  expired,"  in  which  case, 
without  this  provision,  the  lessees  might  still  be  sued  on  the  lease  for 
any  precedent  breaches  of  covenant ;  but  if  the  saving  be  unneces- 
sary equally  if  you  read  the  proviso  in  a  non-natural  sense,  as  if  you 
read  it  in  its  natural  sense,  how  can  its  insertion  be  an  argument 
against  reading  it  in  the  latter,  rather  than  in  the  fwmer? 

Looking  at  the  instrument  by  the  light  of  common  sense,  it  is  easy 
enough  to  see  why  the  saving  was  introduced.  In  framing  instru- 
meniS  such  as  this,  neither  ttie  principab  nor  their  legal  advisers 
consider  merely  what  it  may  be  strictly  necessary  to  stipulate  for. 
In  order  to  secure  beyond  a  doubt  the  performance  of  that  which  is 
conceded,  they  ins^  clauses  to  which  no  objection  is  made,  because 
the  substance  having  been  conceded,  if  they  be  unnecessary,  they  at 
least  do  the  one  party  no  harm,  and  if  they  be  necessary,  the  other 
party  has  a  clear  right  to  the  insertion.  To  build  elaborately  inge- 
nious arguments,  and  still  more  to  draw  from  their  insertion  infer- 
ences on  which  important  rights  are  to  be  decided,  seems  to  me,  I 
own,  to  be  very  unsatisfru^ry  and  unsafe.  For  this  reason,  I  am 
not  very  careful  to  explain  the  insertion  of  this  saving.  But  suppos- 
ing that  it  were  necessary  to  insert  it,  if  the  lease  might  be  deter- 
mined by  the  notice,  some  covenants  having  been  broken  and  the 
breaches  remaining  unsatisfied,  it  seems  to  me  that  even  then  it 
would  have  been  reasonable  to  insert  it,  although  the  proviso  be  con- 
strued as  a  condition  precedent,  equally  in  the  one  case  as  the  other ; 
for  parti(9b  do  not  always  act  on  their  extreme  rights,  and  they  do  not 
alwavs  know  all  the  facts  which  affect  their  relations  with  each  other. 
The  landlord  might  suffer  the  lease  to  be  determined  by  the  notice, 
although  he  knew  of  a  covenant  broken,  or  he  might  acquiesce  in  the 
notice  in  ignorance  of  a  breach.  In  either  case  it  would  be  import- 
ant for  him  to  have  preserved  his  remedies  on  the  lease  for  such 
breaches.  The  words  of  the  saving,  without  any  alteration,  would 
be  proper  to  preserve  those  remedies  to  him. 

My  answer,  however,  to  your  lordships'  question  does  not  rest  on 
this  explanation,  but  upon  the  broad  principle  of  construing  language 
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which  is  unambigaons  according  to  its  plain  meaning,  and  ascertain- 
ing the  intention  of  parties  from  the  language  they  use  so  constraed; 
and  I  think  it  of  the  utmost  consequence  not  to  be  diverted  from  that 
principle  in  any 'judicial  decision  by  the  apparent  inconvenience  or 
hardship  which  may  follow.  It  is  far  better  that  a  known  and  certain 
and  reasonable  rule  should  bear  hard  on  an  individual  now  and  then, 
who  may  thank  his  own  incaution,  or,  it  may  be,  his  own  dishonesty, 
for  what  he  suffers,  than  that  the  whole  public  should  labor  under  the 
intolerable  grievance  of  having  no  certain  rule  at  all  by  which  their 
contracts  are  to  be  construed ;  and  this  last,  (I  say  it  with  great  re- 
spect for  my  brethren  from  whom  I  differ,)  seems  to  me  the  natural 
consequence  of  straining  the  language  of  this  proviso  so  as  to  make 
it  other  than  a  condition  precedent. 

Parke,  B.     To  the  question  proposed  by  your  lordships,  I  have  to    J 
answer  that,  in  my  opinion,  judgment  ought  to  be  given  for  the  de-  y 
fendants  below,  the  plaintiffs  in  error.     The  question  turns  entirely  u; 
upon  the  construction  of  the  lease  from  the  defendant  in  error  to  the  J 
plaintiffs  in  error,  and  particularly  of  the  proviso  giving  the  latter  the    / 
power  to  determine  the  lease.     [The  learned  judge  read  the  proviso,  ^ 
and  continued :]  In  construing  this  clause  we  must  adopt  the  rales  of  / 
construction  now,  I  believe,  folly  established  —  we  must  give  effect  to  r 
the  words  in  their  ordinary  and  grammatical  sense,  and  il  that  iea€ls    / 
to  any  absurdity,  or  repugnance,  or  inconsistency  with  the  manifest>^ 
purpose  of  the  parties  to  the  instrument,  to  be  collected  from  every    / 
part  of  it,  the  language  must  be  modified  so  as  to  avoid  such  incon- 
venience, but  no  further,  and  effect  must  be  given  to  all  the  words  t^/ 
used,  if  it  can  be  done.  / 

Adopting  these  rules,  J  think  that  the  words  ^^  all  arrears  of  rent 
being  paid,  and  all  and  singular  the  covenants  and  agreements  on 
the  part  of  the  lessees  having  been  duly  observed  and  performed,"  do 
not  constitute  a  condition  precedent.  It  will  at  once  be  seen  that  the 
performance  of  all  the  covenants  could  not  be  a  condition,  for  there 
are  some  which  do  not  apply  until  after  the  end  of  the  term,  which  it 
was,  therefore,  impossible  to  perform  before ;  and  it  is  perfectiy  clear 
that  the  language  of  the  proviso  must  be  modified,  by  confining  the 
condition  of  performance  to  such  as  it  was  the  duty  of  the  lessees  be* 
fore  that  time  to  perform.  But  it  is  possible  that  the  lessees  might 
observe  and  perform  every  covenant  to  be  performed  before  the  ex- 
piration of  the  notice,  and  therefore  there  is  not  the  same  indisput- 
able reason  to  alter  the  language  of  the  proviso  as  wher^  it  is  ab- 
solutely impossible.  The  extreme  difficulty,  however,  of  performing 
many  of  the  covenants  contained  in  this  lease  exactly,  coupled  with 
the  great  importance  to  the  tenants  to  be  able  to  determine  a  lease  of 
mines  which  is  of  such  a  speculative  character  and  attended  with  so 
much  risk,  renders  it  highly  improbable  that  the  parties  could  have 
intended  that  the  power  to  determine  the  lease  should  depend  upon 
the  performance 'by  the  lessees  of  every  covenant,  especially  when 
some  of  them  are  of  such  a  description  that  no  degree  of  care  would 
certainly  secure  their  performance ;  such  as  the  covenant  to  keep  the 
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grass  lands  firee  firom  trespass,  whieh  is  a  warranty  against  trespass- 
ers, and  the  covenant  to  consume  on  the  premises  all  the  hay,  straw, 
and  turnips  produced  thereon,  which,  if  it  should  be  pressed  with 
extreme  strictness,  would  be  btoken  if  every  cart-load  of  straw  were 
not  so  spent,  even  though  it  might  have  been  stolen,  or  destroyed  by 
accident!  These  are  good  reasons  for  supposing  that  the  parties 
never  could  have  intended  to  make  the  exact  and  due  observance  of 
all  and  every  such  covenants  a  condition  precedent,  either  to  the  right 
to  determine  the  lease,  or  to  the  offgoing  crop,  which  is  in  the  same 
category.  If  they  did  so  intend,  the  defendants  would  of  course  be 
bound,  just  as  a  lessee  is  who  agrees  that  his  lease  should  be  forfeit- 
ed for  any  breach  of  covenant,  however  trifling.  But  it  is  to  be 
observed  that  in  such  a  case  the  lessee  does  not  merely  rely  on  the 
forbearance  of  the  lessor  in  not  insisting  on  each  minute  breach,  but 
a  forfeiture  is  by  law  waived  by  every  subsequent  act,  even  of  the 
slightest  nature,  affirming  the  lease  after  knowledge  of  its  being  for- 
feited. In  this  present  case,  no  waiver  by  the  lessor  of  the  breach  of 
covenants  actually  broken  would  put  the  lessees  in  the  same  situa- 
tion as  if  they  had  been  performed  according  to  the  terms  of  the 
lease ;  for  that  would  be  to  vary  the  stipulations  of  an  instrument 
under  seal  by  parol,  which  cannot  be  done.  The  acceptance  of  an 
\^  agreed  satisfaction  by  parol  wo^ld  discharge  a  covenantor  from  da- 
y^  mages  for  the  breach  of  covenants,  or  might  be  evidence  of  a  new 
\  v^^^^^^'^^^f  ^^  ^he  terms  of  the  deed,  as  explained  in  the  case  of  Heard 
\  ^  ▼.  Wadkanh  1  East,  630,  by  Lord  Kenyon  and  Lawrence,  J.,  but  the 
J  V  stipulation  of  a  deed  cannot  be  varied  without  a  deed. 
^Xj  If,  however,  there  were  no  expressions  in  this  lease  to  qualify  or 
^v  explain  the  meaning  of  the  words  '^  all  and  singular  the  covenants 
and  agreements  on  the  part  of  the  lessees  having  been  duly  perform- 
ed," it  would  be  difficult  to  avoid  giving  them  full  effect  as  a  condi- 
tion precedent,  and  the  authority  of  the  case  of  Porter  v.  Shephardj  6 
T.  IL  665,  could  not  be  satisfactorily  distinguished.  The  words  there 
were  certainly  stronger,  "  from  and  after  payment  of  rent  and  per- 
formance of  covenants,"  being  clearer  words  of  condition ;  and  the 
covenants,  too,  in  that  case,  were  not  so  numerous,  or  so  difficult  to 
perform  as  in  this  lease ;  but  still,  I  think  that,  unless  there  had  been 
some  qualifying  words,  the  case  would  have  called  upon  us  to  decide 
in  conformity  with  it  But  there  are  very  important  words  which 
foUow,  and  which  I  think  cannot  be  reasonably  explained,  and  have 
effect  given  to  them  according  to  their  ordinary  meaning,  without 
holding  that  the  words  "  aU  and  singular  the  covenants  and  agree- 
ments, &c.,  do  not  constitute  a  condition  precedent.  These  words 
foUow :  "  Nevertheless,  without  prejudice  to  any  claim,  or  remedy 
which  any  of  the  parties  hereto,  or  their  respective  representatives, 
may  then  be  entitied  to  for  breach  of  any  of  the  covenants,  or  agree- 
ments hereinbefore  contained."  These  words,  according  to  their  ordi- 
nary construction,  clearly  show  that,  after  the  end  of  the  lease  by  the 
notice,  breaches  of  covenant  might  still  exist,  in  which  the  leasees 
nught  have  to  sue,  and  consequentiy  that  the  parties  never  could 
have  intended  that  the  performance  of  every  covenant  should  be  a 
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condition  precedent ;  for  if  that  bad  been  the  meaning,  tiie  reservation 
of  the  right  to  sue  on  the  broken  covenant  would  be  absurd,  as  the 
lease  could  not  have  determined  at  all.  A  very  intelligible  and  con- 
sistent meaning  may  be  given  to  the  whole  sentence  without  doing 
violence  to  the  words.  The  effect  would  be  this  :  K  eighteen  calendar 
months'  notice  in  writing  should,  be  given,  expiring  at  the  end  of  the 
eighth  year,  then  if  the  arrears  of  rent  are  paid,  and  all  the  covenants 
have  been  observed,  the  lease,  and  every  clause  and  thing  therein 
contained,  shall,  at  the  expiration  of  the  eighth  year,  cease  and  deter- 
mine, and  be  utterly  void,  to  all  intents  and  purposes;  the  lease  shall 
become  as  waste  paper  and  useless ;  but  if  covenants  are  broken  on 
either  side,  the  remedy  in  the  other  shall  still  continue,  and  the  leas^  not 
cease  and  be  void  in  respect  of  the  remedy  for  those  breaches,  though 
it  shall  for  other  purposes.  It  is  true  that  the  clause  provides  that  "it 
shall  be  void  in  like  manner  as  if  the  whole  of  the  years  of  the  term 
had  run  out  and  expired ;"  and  if  that  only  had  been  the  case,  the 
lease  would  not  be  altogether  void  and  like  waste  paper.  But  these 
words  may  be  construed,  not  to  limit  the  preceding  declaration  that 
the  lease  shall  be  utterly  void,  but  to  explain  that  such  termination 
of  the  lease  shall  also  be  on  the  -same  footing  as  the  expiration  of  the 
term  by  efflux  of  time,  as  to  the  many  covenants  depending  upon  the 
end  or  determination  of  the  term  contained  in  the  lease.  This  con* 
struction  makes  all  the  provisions  consistent;  but  if  this  construction 
is  not  adopted,  the  clause  must  be  expunged,  or  the  language  of  this 
clause  must  be  materially  altered,  in  order  to  make  it  consistent  with 
the  supposition,  that  the  words  before  so  often  quoted  were  a  condi- 
tion precedent. 

It  is  said  by  Patteson,  J.,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  that  the  additional  clause  may  be  consistently 
explained  in  three  ways.  All  of  these  require  the  addition  or  the 
striking  out  of  word^.  First,  it  is  said  they  may  have  been  inserted 
to  enable  the  lessor  to  recover  for  breaches  not  known  at  the  end  of 
the  term.  But  the  clause  reserves  the  right  to  remedies  for  any  of 
the  covenants  without  any  such  limitation.  To  confine  it  to  "  the 
undiscovered  breaches "  would  be  to  add  words ;  so  would  it  be  to 
confine  it  to  remedies  by  reentry  or  distress,  for  the  clause  is  not  to 
prejudice  any  claim  of  remedy ;  nor,  if  the  rent  had  been  all  paid,  and 
the  covenants  all  performed,  could  there  be  any  right  to  reenter  or 
distrain. 

Secondly,  it  is  said  the  clause  would  apply  if  the  lessor  had 
waived  the  condition  precedent  by  accepting  notice  and  taking 
possession,  though  he  might  be  aware  of  some  breaches  of  covenant. 
But  that  would  require  an  addition  of  words  to  limit  the  remedy  to 
such  previous  breaches  of  covenant;  whereas,  as  the  clause  stands, 
it  is  given  as  to  all.  Nor,  for  the  reason  before  assigned,  could  the 
lessor  waive,  by  accepting  and  taking  possession,  the  performance  of 
the  condition  precedent ;  a  deed  was  necessary  for  that  purpose ;  and 
after  such  waiver  and  taking  possession,  the  lease  would  still  continue 
if  the  performance  of  the  covenant  was  a  condition  precedent,  and 
the  covenant  were  not  performed.'    To  give  complete  efiect  to  this 
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construction,  it  would  be  necessary  to  add,  after  the  words  "  all  the 
covenants  being  duly  performed,"  some  snch  additional  words  as 
''  unless  the  lessor  shall  think  fit  to  waive  or  excuse'  such  perform- 
ance." 

In  the  third  place,  it  is  said  the  stipulation  may  have  been  intro- 
duced to  preserve  the  right  of  the  lessees  to  sue  on  the  lessor's  cove- 
nants. To  that  the  answer  was  not  satisfactory,  that  it  was  confined 
to  the  covenants  '^  thereinbefore  contained,"  and  that  there  was  none 
on  the  part  of  the  lessor,  for  it  appearv  that  there  was  one  covenant 
in  a  prior  part  of  the  deed  by  the  lessor.  But  this  explanation  cannot 
be  adopted  without  altering  the  words  of  the  clause,  and  confining 
it  to  the  covenants  of  the  lessor;  whereas  the  words  are  general, 
reserving  the  remedies  to  both  parties  and  their  representatives. 
Therefore,  to  adopt  the  construction  put  by  the  Court  of  Exchequer 
Chamber  on  the  latter  part  of  the  clause,  and  to  make  sense  of  it, 
would  require  considerable  alteration  of  the  language,  and  that  for 
the  purpose  of  construing  this  to  be  a  condition  precedent,  which 
would  render  the  valuable  right  of  determining  a  speculative  lease 
practically  inoperative,  for  though  the  covenants  could  by  possibility 
be  performed,  practically  speaking,  they  never  could  be.  It  is  true 
that  the  construction  which  I  think  should  be  put  upon  the  clause, 
deprives  the  lessor  of  the  additional  security  for  the  perfcmnance  of 
the  covenants,  which  he  would  have  in  the  continuance  of  a  long 
lease,  which  the  lessees  could  not  get  rid  of  without  their  perform- 
ance, but  still,  he  would  have  his  remedy  against  the  lessees  for  all 
those  breaches,  if  the  lessees  were  solvent ;  and  if  they  were  insol- 
vent, the  continuance  of  the  term  would  not  be  of  any  advantage. 
Construing  this  instrument  according  to  the  ordinary  rules,  I  confess 
I  think  it  clear  that  the  meaning  of  the  clause  in  question  was,  that 
the  payment  of  arrears  and  performance  of  covenants,  should  not  be 
a  conmtion  precedent,  9[nd  consequently  that  judgment  should  be  for 
the  defendant  below. 

The  Lord  Chancellor,  after  thanking  the  learned  judges  for  the 
very  lucid  manner  in  which  they  had  stated  their  opinions,  moved  to 
postpone  the  further  consideration  of  this  case. 

August  5, 1853.  The  House  now  proceeded  to  deliver  judgment 
in  this  case. 

The  liORD  Chancellor,  (Lord  Cra^worth,)  after  stating  the  facts 
of  the  case,  proceeded :  The  question  is,  therefore,  a  purely  legal  one, 
and  on  it  the  judges,  whose  assistance  your  lordships  requested,  have 
differed  in  the  proportion  of  eight  to  three.  Eight  of  the  jud^s 
thought  that  the  judgment  of  the  Exchequer  Chamber  was  rignt; 
three  were  of  opinion  that  the  original  judgment  of  the  Court  of 
Exchequer  was  right  The  question  turns  upon  the  single  point, 
whether,  there  being  this  particular  proviso  enabling  the  tenants  to 
determine  the  lease,  the  actual  performance  of  all  the  covenants  is  a 
condition  precedent  to  the  right  to  determine  the  lease.    When  this 

6* 
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The  parties  contemplating,  as  regards  the  lessor,  the  possibility  of 
his  resumption  of  possession  without  being  aware  of  a  breach  of 
covenant  committed  during  the  eight  years  by  the  lessees;  and  as 
regards  the  lessees,  the  possibility  of  their  having  at  the  expiration 
of  the  eight  years,  a  right  of  action  against  the  lessor,  may  account 
for  its  introduction  abimdatUi  catUeld.  For  these  reasons,  I  think  that 
the  words,  '^  all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  lessees  having  been 
duly  observed  and  performed,"  as  used  in  the  proviso,  constituted  a 
condition  precedent;  and  I  answer  the  question,  whether,  on  this 
record,  judgment  ought  to  be  given  for  the  plaintiffs  in  error  or  the 
defendajit  in  enror,  proposed  by  your  lordships,  that,  in  my  opinion, 
the  defendant  in  error  is  entitied  to  your  lordships'  judgment 

WioHTMAN,  J.     In  answer  to  the  question  proposed  by  your  lord- 
ships, my  opinion  is,  that,  upon  this  record,  the  defendant  in  error  is 
entitied  to  judgment.     The  question  in  the  case  is,  whether  the  lessees 
of  the  colliery  were  entitied  to  determine  a  lease  for  forty-two  years, 
at  the  end  of  the  first  eight  years  of  the  term,  by  giving  eighteen 
calendar  months'  previous  notice,  though  they  had  been  guilty  of  a 
previous  breach  of  covenant ;  in  other  words,  whether  the  perform- 
ance by  the  lessees  of  the  covenants  in  the  lease,  was  a  condition 
Srecedent  to  the  right  to  exercise  the  power  to  determine  it     This 
epends  upon  the  construction  to  be  given  to  the  proviso  which  con- 
tains the  power  to  determine  the  lease.     The  proviso  is  in  these 
terms:     [The  learned  judge  read  the  proviso  and  continued:]     The 
question  has  been  considered  in  the  Courts  of  Exchequer,  Queen's 
Bench,  and  Exchequer  Chamber,  and  all  have  agreed  in  this,  that, 
except  for  the  words  at  the  end  of  the  proviso,  '<  but  nevertheless 
without  prejudice  to  any  claim  or  remedy  which  any  of  the  parties 
hereto,  or  their  respective  representatives,  might  then  be  entitled  to 
for  breach  of  any  of  the  covenants  or  agreements  hereinbefore 
contained,"  the  performance  of  the  covenants  would  have  been  a 
condition  precedent  to  the  exercise  of  the  power  to  determine  the  lease. 
But  it  was  considered  by  the  Court  of  Exchequer,  and  has  been  urged 
by  the  counsel  for  the  plaintiffs  in  error,  that  the  words  in  the  previous 
part  of  the  proviso,  which  of  themselves  were  unambiguous,  and 
would  clearly  make  the  performance  of  the  covenants  a  condition 
precedent,  were  so  controlled  or  explained  by  the  words  of  the  latter 
part  of  the  proviso,  that  they  would  not  amount  to  a  condition  prece- 
dent, or  indeed,  to  any  condition  at  all,  and  that  the  case  of  Porter 
V.  Sliephard^  6  T.  R.  665,  which  would  otherwise  be  a  direct  authority 
for  the  defendant  in  error,  was  on  that  account  distinguishable.     It  is 
said,  on  the  part  of  the  plaintiffs  in  error,  there  is  an  inconsistency  in 
making  the  exercise  of  the  power  to  determine  the  lease,  depend  upon 
a  performance  of  the  covenants,  if  such  exercise  of  the  power  is  to 
be  without  prejudice  to  any  claim  or  remedy  by  either  party,  for 
breach  of  covenant;  as  it  would  be  idle  and  useless  to  except  firom 
the  operation  of  an  intermediate  determination  of  the  lease,  amy 
claim  or  remedy  for  breach  of  covenant,  if  the  lease  could  only  be 
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of  the  lease,  though  there  might  be  breaches  of  the  covenants  on 
which  the  parties  would  be  entitled  to  sue.  That  view  the  Court  of 
Exchequer  Chamber  did  not  adopt,  and  it  is  now  for  your  lordships 
to  decide  which  reasoning  you  will  follow,  whether  that  of  the  Exche- 
quer or  that  of  the  Exchequer  Chamber. 

My  lords,  were  this  point  to  have  been  decided  by  myself,  I  con- 
fess I  should  have  been  very  much  inclined  to  adhere  to  the  opinion 
of  the  Court  of  Exchequer.  I  formed  that  opinion  then,  and  I  am 
strongly  inclined  to  adhere  to  it.  But,  my  lords,  in  a  question  of 
pure  law,  though  undoubtedly  your  lordships  are  not  bound  by  the 
opinions  given  by  the  learned  judges,  yet  when  there  was  so  laree  a 
majority  of  them,  eight  thinking  that  Porter  v.  Shephard  was  ri^tiy 
decided,  and  that  it  governs  this  case,  and  only  three  adopting  the 
view  of  the  Court  of  Exchequer,  I  should  have  been  extremely  loath 
to  let  my  own  judgment  unduly  influence  your  lordships;  and  I 
am  bound  further  to  say,  that  my  noble  and  learned  friend,  Lord 
Brougham,  who  is  now  absent  from  ill  health,  having  heard  the  whole 
,  of  this  case,  has  communicated  to.  me  his  conviction  that  Porter  v. 
Sh^hard  does  govern  this  case,  and  that  the  opinion  of  the  majority 
of  the  judges  is  the  correct  view  of  this  case.  The  case,  therefore, 
stands  thus :  There  was  an  unanimous  judgment  in  favor  of  the 
original  plaintiff  in  the  Exchequer  Chamber,  and  eight  judges  to 
three  now  think  that  judgment  was  right;  and  if  my  noble  and 
learned  friend  were  here  in  his  place,  and  I,  acting  upon  iliy  own 
judgment,  were  to  move  your  lordships  to  reverse  the  judgment  of 
the  Exchequer  Chamber,  that  could  not  be  done ;  because,  supposing 
no  other  noble  lord  to  take  part  in  the  case  except  those  who  heard 
it,  there  would  be  one  noble  loifl  only  for  reversing,  and  the  other  for 
affirming.  Now,  it  is  well  known  that  a  judgment  cannot  be  reversed 
unless  a  majority  of  the  noble  lords  who  have  heard  the  case,  come 
to  the  conclusion  that  it  ought  to  be  reversed.  If  they  are  equally 
divided,  the  judgment  stands.  Therefore,  although  I  do  not  disguise 
from  your  lordships  that  I  still  entertain  a  strong  conviction  that  the 
original  judgment  was  right,  and  that  the  judgment  of  the  Exche- 
quer Chamber  was  not  right,  I  feel  it  my  duty  to  move  your  lordships 
that  the  judgment  of  the  court  below  be  aiSSmied. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed^  with  costs. 
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covenants  on  the  part  of  the  lessees  having  been  duly  observed  and 
performed "  to  amount  to  a  condition  precedent,  efitect  is  given  to 
every  part  of  the  proviso ;  whilst  by  the  construc^on  contended  for 
by  the  plaintif&  in  error,  those  vtrords,  apparently  so  important,  are 
reduced  to  mere  surplusage,  and  no  eflect  or  meaning  whatever  is 
attributed  to  them;  and  I  therefore  think  that,  upon  this  record, 
judgment  ought  to  be  given  for  the  defendant  in  error. 

Coleridge,  J.  I  am  of  opinion  that  on  this  record  judgment 
ought  to  be  given  for  the  defendant  in  error.  It  is  agreed  that  the 
question  turns  upon  the  proper  construction  to  be  given  to  the  pro- 
viso for  the  determination  of  the  lease,  which  has  been  ahready  more 
than  once  read  to  your  lordships,  and  which,  therefore,  I  need  not 
repeat.  It  cannot,  I  think,  be  disputed  that  if  these  words  are  to  be 
understood  in  their  plain  and  obvious  meaning,  they  express  most 
unan^iguously  the*  intention  of  the  parties  to  be,  that  the  lessees 
shall  not  have  the  benefit  of  determining  a  fortv-two  years'  lease  at 
the  end  of  the  first  eight  years,  and  subsequently  at  the  end  of  any 
three  years,  unless  they  have  first  paid  all  arrears  of  rent,  and  duly 
observed  and  performed  all  and  singular  the  covenants  and  agree- 
ments on  their  part  to  be  observed  and  performed.  The  condition, 
thus  expressed,  I  think  it  reasonable  to  understand,  as  requiring  that 
the  account  between  the  parties  must,  both  as  to  rent  and  covenants, 
be  clear :  the  rent  need  not  have  been  always  paid  on  the  day,  but 
all  arrears,  if  any,  must  have  been  paid  up ;  the  covenants  must  have 
been  strictly  kept,  or,  if  broken,  must  have  been  satisfied  for.  So 
understood,  the  words  import  a  condition  precedent  neither  impossi- 
ble nor  unreasonable ;  and  where  that  is  clearly  the  case,  the  mere 
difficulty  of  performance,  from  the  number  or  nature  of  the  covenants 
to  be  performed  —  a  fact  which  must  have  been  perfectly  within  the 
knowledge  of  the  parties  contracting — seems  to  me  a  very  unsatis- 
factory reason  for  holding  it  to  be  otherwise.  If  the  number  of  the 
covenants  or  their  nature  be  in  this  case  a  sufficient  reason,  where  is 
the  line  to  be  drawn  ?  What  number  will  be  sufficienl^  or  what 
character  will  be  difficult  enough,  to  show  that  the  parties  could  not 
have  intended  a  condition  precedent?  Or  if  it  be  said  that  here,  at 
all  events,  the  number  or  nature  pass  the  line  which  it  mav  be  diffi- 
cult to  define,  why  did  the  parties,  not  intending  a  condition  pre- 
cedent, use  language  to  which,  without  regard  to  these  considerations, 
no  other  meaning  could  possibly  be  given  ?  The  supposition  is,'  that 
the  lessees,  looking  at  the  numerous  and  difficult  engagements  they 
had  entered  into,  could  not  have  intended,  and  did  not  intend,  to 
make  their  power  of  determining  the  lease  dependent  on  the  punctual 
fulfilment  of  them.  But  how  is  this  to  be  reconciled  with  the  use  of 
language  so  unambiguously  expressing  that  intention  ? 

But  then  it  is  said  —  and  upon  this  alone  reliance  was  placed  in 
the  Court  of  Exchequer  —  that  a  qualification  is  added  at  the  end  of 
the  proviso,  which  shows  that  the  language  preceding  must  be  under- 
stood in  some  modified  sense.  What  that  modified  sense  is  has  not 
been  very  clearly  explained.     The  qualification  is  this :  "  Neverthe- 
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300  bags  of  coffee,  shipped  by  the  plaintiffs,  (now  appellants,)  to 
the  defendants,  on  their  order  and  at  their  risk;  and  also  for  the 
charges  on  a  bill  of  exchange  drawn  by  plaintifl^  on  defendants, 
which  had  been  protested  for  non-payment. 

The  declaration  stated  that  the  plaintiffs  were  merchants  at  Bio  de 
Janeiro,  carrying  on  business  under  the  firm  of  Maxwell,  Wright,  and 
Co. ;  and  the  defendants  were  also  merchan»ts  at  Port  Elizabeth,  Cape 
of  Good  Hope,  carrying  on  business  under  the  firm  of  Deare  and 
Deitz;  that  the  defendants  requested  the  plauitiffs  to  ship,  per  the 
brig  Susan',  for  the  account  of  defendants,  300.  bags  of  coftee,  and 
instructed  tiiem,  for  payment  thereof,  to  draw  on  Keid,  Irving,  and 
Co.,  of  London ;  and  that,  in  compliance  with  said  order,  the  plain- 
tiffs shipped  in  the  brig  Susan,  the  said  300  bags  of  coffee,  in  or 
about  July,  1847,  which  coffee  was  duly  received  by  defendants; 
that,  for  the  payment  of  the  said  order,  the  plaintiffs,  on  10th  July, 
1847,  drew  upon  Reid,  Irving,  and  Co.  a  bill  for  588L  Is.  ScL,  at  six^ 
days'  sight ;  that  the  bill  was  duly  presented  to  Reid,  Irving,  and  Co., 
and  by  them  accepted  — but,  before  the  bill  became  due,  they  became 
insqjlvent ;  that  the  bill  was  duly  protested  for  non-payment,  and  that 
no  payment  had  been  received  by  the  plaintiffs ;  whereby  the  plain- 
tiffs were  entitled  to  have  and  demand  firom  the  defendants  payment 
for  the'  coffee,  and  the  expenses,  with  interest  and  charges,  attending 
the  said  bill. 

Pleas.— 1.  Notirdssumpsit. 

2.  That,  before  and  at  the  time  of  the  ordering  by  the  defendants, 
from  the  plaintiffs,  of  the  said  coffee,  Reid,  Irving,  and  Co.*  were  the 
agents,  in  London,  of  the  plaintiffs,  and  also  of  the  defendants;  that, 
at  the,  time  of  the  ordering  by  the  defendants,  from  the  plaintiffs,  of 
the  said  coffee,  it  was  stipulated  by  the  defendants,  and  agreed  to  by 
the  plaintiffs,  that  the  defendants  should  pay  or  satisfy  to  the  plain- 
tiffs the  co^  or  price  of  the  said  coffee,  by  causing  or  procuring  the 
said  agents  of  the  plaintiff — Reid, 'Irving,  and  Co. — to  give  credit 
to  the  plaintiffs  in  account,  and  agree  to  hold  for  plaintiffs,  and  at 
their  order  and  disposition,  the  amount  of  the  cost  or  price  of  the 
said  coffee,  with  all  charges ;  that  it  was  further  agreed  between  the 
plaintiffs  and  the  defendants,  that  the  credit  should,  for  convenience, 
be  given  by  Reid,  Irving,  and  Co.  to  the  plaintiffs,  by  means,  in  the 
form,  or  through  the  medium,  of  a  set  of  bills  of  exchange,  to  be 
drawn  by  the  plaintiffs,  upon  the  said  Reid,  Irving,  and  Co.,  as  was 
customary  in  such  cases  ;  that  the  defendants  did 'accordingly  cause 
and  procure  Reid,  Irving,  and  Co.  to  consent  to  give  to  the  plaintiffs 
such  credit,  by  authorizing  and  directing  Reid,  Irving,  and  Co.  to 
charge  against  the  defendants  in  account  the  amount  of  whatever 
sura  they  should,  through  the  medium  of  the  said  profomtd  bills 
of  exchange,  place  or  carry  to  the  credit  of  the  plaintiff,  and  hold 
at  their  disposal ;  that  the  plaintiffs,  in  pursuance  of  the  said  agree- 
ment, on  10th  July,  1847,  at  Rio  de  Janeiro,  drew  a  set  of  bills  of 
exchange  in  three  parts  upon  the  said  Reid,  Irving,  and  Co.,  whereby 
they  requested  Reid,  Irving,  and  Co.  to  pay  to  the  order  of  themselves, 
Reid,  Irving,  and  Co.,  at  sixty  days  after  sight,  of  that  one  of  the 
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said  three  parts  which  should  be  first  seen  by  Beid,  Irving,  and  Co., 
588^  Is,  Sd.j  to  be  charged  by  Reid,  Irving,  and  Co.  to  the  account 
of  the  defendants ;  that  afterwards,  to  wit,  on  the  28th  August,  1847, 
at  London,  the  said  three  parts,  or  some  of  them,  were  received  by 
Reid,  Irving,  and  Co.  from  the  plaintiffs,  who  thereupon,  by  the 
authority  or  with  the  consent  of  the  plaintiffs,  and  according  to  the 
true  intent  of  the  said  agreement  between  the  plaintifis,  and  the 
defendants,  gave  the  plaintifis  credit  in  account  for  the  amount  of 
the  said  bills,  and  charged  the  same  amount  to  the  account  of  the 
defendants,  who  then  had  moneys  and  goods  in  the  hands  of  Reid, 
Irving,  and  Co.  to  an  amount  more  than  sufficient  to  cover  and 
satisfy  the  said  sum ;  and  so  the  defendants  say  that  the  bills  and 
the  said  588/.  Is.  Sd.  were,  on  the  said  28th  August,  1847,  at  London, 
between  the  plaintifis  and  the  defendants  finally  settled  and  satisfied 
by  the  transfer  of  the  said  amount  of  588L  Is.  2(L  by  Reid,  Irving, 
and  Co.,  from  the  credit  of  the  defendants  on  account,  in  such  a 
manner  that  the  defendants  wholly  and  forever  ceased  to  be  entitled 
to  the  sum  so  transferred,  and  that  the  plaintiffs  became  entitled 
thereto,  as  held  for  them  and  at  their  disposal  by  their  said  agents,  of 
all  which  the  plaintiffs  had  notice. 

Replication.  Similiter  to  the  first  plea,  and  joinder  of  issue  on  the 
second  plea. 

At  the  trial,  the  following  facts  appeared :  The  letter  of  defendants 
to  the  plaintiffs,  ordering  the  coffee,  was  dated  2oth  May,  1847,  the 
only  material  part  of  which  was  as  follows :  ^'  For  the  costs  of  said 
order,  wd  have  opened  a  credit  in  your  favor,  with  our  mutual  friends, 
Messrs.  Reid,  Irving,  and  Co.,  London.  In  drawing  upon  them  for 
your  invoice  amount,  as  customary,  you  will  please  to  hand  them 
duplicate  invoice  and  B.  lading,  with  order  to  insure  our  interests, 
forwarding  also  the  inclosed  letter  to  said  friends.  We  trust  that 
this  mode  of  reimbursement  will  meet  your  approval,  as  it  is  the  only 
one  with  the  exception  of  sendiag  specie  (and  which,  as  the  vessel  is 
first  touching  at  Table  Bay,  from  this,  would  not  offer  any  advan- 
tage) we  could  have  adopted."  The  inclosed  letter  referred  to,  from 
defendants,  to  Reid,  Irving,  and  Co.,  was  of  the  same  date,  and  as 
follows :  '^  Having  transmitted  to  Messrs.  Maxwell,  Wright,  and  Co., 
Rio  de  Janeiro,  an  order  to  ship  for  our  account,  on  board  the  brig 
Susan,  Captain  Pryce,  about  300  bags  of  coffee,  we  hereby  make 
free  to  open  a  credit,  in  their  favor,  for  the  costs  of  said  coffee,  to 
the  extent  of  650/. ;  and  in  drawing  upon  you  for  our  account,  at 
usual  sight,  Messrs.  Maxwell,  Wright,  and  Co.  will  hand  you  dupli- 
cate B.  lading  and  invoice  of  our  parcel  of  coffee,  and  also  order  to 
cover  the  same  by  insurance  as  customary."  The  brig  Susan  soon 
after  sailed  from  Rio  to  Port  Elizabeth;  and  on  return,  plaintiffs 
shipped  on  board  the  300  bags  of  coffee,  and  sent  this  letter  of  12th 
July,  1847,  to  defendants :  "  We  have  to  acknowledge  the  receipt  of 
your  esteemed  favor  of  25th  'May,  handing  us  memorandum  of  brig 
Susan's  charter-party,  and  directing  us  to  ship  on  board  of  said  ves- 
sel 300  bags  of  coffee  for  your  account,  which  we  have  done,^and 
inclosed  beg  to  hand  you  invoice  and  B.  lading  of  same.     Inclosed 
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also,  please  find  aoconnt  current  balancing  this  transaction  to  a  point 
by  our  draft  on  Mesars.  Reid,  Irving,  and  Co.,  London,  for  58b/.  I5. 
3dL  We  have  written  said  Mends,  requesting  them  to  provide  the 
necessary  insurance  on  this  shipment,  and  nave  abready  forwarded 
them  the  shipping  documents,  and  your  letter,  &c  Maxwell,  Wright, 
and  Co." 

The  plaintifis  on  10th  July,  1847,  drew  a  bill  of  exchange  for  588^ 
Is.  S(L  on  Beid,  Irving,  and  Co.,  as  follows:  — 

<<  At  sixty  days'  sight,  pay  to  second  of  exchange,  (first  and  third 
not  paid,)  to  the  order  of  yourselves,  the  sum  of  five  hundred  and 
eighty-eight  pounds,  one  shilling,  and  three  pence  sterling,  for  value 
in  account,  which  place  to  the  account  of  Messrs.  Deare  and  Deltz, 
of  Port  Elizabeth,  Algoa  Bay,  as  per  advice. 

<<  Maxwell,  Wright,  and  Co. 

"  Beid,  Irving,  and  Co.,  London." 

The  defendants,  on  receipt  of  the  coffee,  wrote  to  the  plaintiffs 
on  the  21st  August,  1847,  acknowledging  the  same,  and  alluding  to 
the  plaintifis'  drawing  on  Beid,  Irving,  and  Co.,  *'  all  of  which  goes 
in  order." 

On  28th  August,  Beid,  Irving,  and  Co.,  who  had  for  some  years 
been  agents,  both  of  plaintiffs  and  defendants,  received  the  bill. 
They  marked  it  as  accepted ;  but,  as  the  bill  was  in  their  own  pos- 
session, they  at  first  did  not  sign  it,  as  it  was  made  payable  to  them  ;* 
though  afterwards,  on  its  becoming  due,  they  formal^  accepted,  b^ 
signing  the  name  of  the  firm  across  it.  On  30th  October,  1847,  it 
was  indorsed  by  them  to  Baring  Brothers,  and  Co.,  when  the  latter, 
on  the  part  of  the  plaintiffs,  demanded  the  bills  and  securities  in  t^e 
possession  of  Beid,  Irving,  and  Co.,  belonging  to  plaintifis.  Beid, 
Irving,  and  Co.  stopped  payment  on  17th  September,  1,847.  *In  their 
books,  the  defendants  were  debited  as  on  28th  August,  1847,  for  the 
bill  due  on  30th  October,  1847.  At  no  time  had  Beid,  Irving,  and 
Co.  assets  sufficient  to  cover  their  liabilities  for  defendants  on  said 
bilL  In  a  book  of  Beid,  Irving,  and  Co.,  containing  their  account 
current  with  plaintif&,  the  latter  were  credited  as  on  28th  August, 
with  bill  on  Beid,  Irving,  and  Co.  for  588^  Is.  Sd. 

The  plaintifis  were  creditors  pf  Beid,  Irving,  and  Co.  at  the  time 
of  the  latter  firm  stopping  payment 

The  bill  was  duly  presented  for  payment,  and  protested  for  non- 
payment on  30th  October,  1847. 

At  the  trial,  plaintiffs  (appellants)  tendered  evidence  to  show  that 
the  entry  made  by  Beid,  Irving,  and  Co.,  to  plaintifi*'s  credit,  was,  in 
mercantile  usage,  conditional  on  the  payment  of  the  biU.  This  evi- 
dence was  rejected,  and  the  ruling  of  the  judge  was  ultimately  con- 
firmed by  the  court,  and  judgment  given  for  the  defendants  on  the 
following  grounds,  as  drawn  up  in  conformity  with  the  practice  of 
the  Privy  Council  by  Wylde,  C.  J.  "  The  unanimous  judgment  of 
the  court  was  for  the  defendants,  with  costs,  upon  the  loUowing 
grounds :    First,   That  this  case  bore  no  analogy  to  that  in  which  a 
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bill  is  given  by  the  purchaser  of  goods,  which  is  accepted  on  piesent- 
ment,  and  subsequently  dishonored  in  consequence  of  the  failure  of 
the  acceptor.  Secondly,  That  the  plaintif&  in  this  case  appeared  to 
have  agreed  to  execute  the  order  in  question  upon  the  terms  proposed 
by  the  defendants  in  their  letter  of  25th  May,  1847,  and  to  accept,  in 
satisfaction  of  their  demand,  the  credit  which  was  opened  in  their 
favor  for  the  amount  of  it  by  the  defendants  with  Reid,  Irving,  and 
Co.,  of  London,  who  were  the  agents  of  both  parties  in  the  transac- 
tion. Thirdly,  That  such  credit  when  so  opened,  was  to  be  regarded 
as  so  much  money  set  apart  by  the  defendants  from  their  other  funds, 
and  placed  at  the  immediate  disposal  of  the  plaintifis,  of  which  the 
defendants  could  no  longer  avail  themselves  for  the  purposes  of  trade, 
and  which  was,  therefore,  as  entirely  at  the  risk  of  the  plaintifis  as 
any  other  money  which  they  had  in  the  hands  of  the  agents  at  the 
time  of  the  bankruptcy.  Fourthly,  That  the  plaintifis,  having  exe* 
cuted  the  order  upon  the  faith  of  such  credit,  were  at  liberty  to  appro- 
priate the  amount  of  the  cost  of  such  order  immediately  after  such 
credit  was  opened ;  and,  as  they  drew  for  such  amount  upon  and  in 
favor  of  Messrs.  Reid,  Irving,  and  Co.,  who  were  their  own  agents  as 
well  as  their  paymasters  under  the  contract,  and  their  bill  was  duly 
honored  and  passed  to  their  credit  and  to  the  debit  of  the  defendant 
in  the  books  and  accounts  of  the  house  on  the  day  on  which  it  was 
received  in  London,  the  credit  in  favor  of  the  plaintii&  was  thus  efTect- 
ually  opened  in  fulfilment  of  the  engagement  of  the  defendants,  and 
the  amount  of  the  costs  of  such  order  thus  virtually  appropriated  by 
the  plaintiffs  under  such  credit.  Fifthly,  That  Reid,  Irving,  and  Co. 
being  the  agents  of  both  parties,  and  at  once  the  drawers  and  payees 
of  the  biU,  having  thus  treated  it  as  payable  on  presentment  accord- 
ing to  the  view  which  they  would  seem  to  have  taken  of  the  real  na- 
tui^  of  the  transaction,  would,  if  they  had  not  become  insolvent,  have 
doubtless  afterwards  arranged  the  matter  by  discount  in  the  settle- 
ment of  their  accounts  with  their  respective  principals.  Sixthly, 
That,  as  the  plaintiffs  were  not  restrained  by  the  terms  of  the  con- 
tract from  drawing  for  the  costs  of  the  shipment  by  a  bill  payable  on 
presentment,  and  would,  if  they  had  so  drawn,  have  doubtless  realized 
the  demand,  they  had^  as  against  the  defendants,  whose  liability  on 
the  contract  they  had  no  right  to  protract,  incautiously  incurred  an 
unnecessary  hazard  by  drawing  as  tkey  did  at  sixty  days  after  sight, 
and  ought,  therefore,  in  point  of  equity,  to  bear  the  loss  which  had 
arisen  from  the  intermediate  failure  of  the  house.  Bolton  v.  Richards, 
6  T.  R.  139 ;  1  Esp.  106 ;  Eyks  v.  Ellis,  4  Ring.  112 ;  Bodenham  v. 
Purchase  J  2  B.  &  Aid.  39 ;  Wade  v.  Wilson^  per  Holroyd,  J.,  1  East,  195 ; 
3  Surge,  Col.  Law,  795.  The  plaintilSs  tendered  evidence  for  the  pur- 
pose of  showing  that  the  entry  of  the  28th  August  to  the  credit  of 
the  plaintiffs  and  to  the  debit  of  defendants,  was  conditional  on  the 
payment  of  the  bill  when  due  in  October ;  and  that,  in  fact,  it  was 
the  practice  of  some  houses  to  make  such  entries  on  the  days  of  ac- 
ceptance, for  the  sake  of  convenience ;  whereas  others  did  not  credit 
or  debit  bills  until  after  payment  They  also  tendered  mercantile 
evidence  in  explanation  of  the  intentions  of  the  parties.     But  the 
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court,  having  taken  a  distinct  view  of  the  nature  and  legal  construc- 
tion of  the  special  contract  in  question,  upon  the  face  of  a  particular 
correspondence,  in  which  the  intention  of  the  parties  was  unambig- 
^  nously  expressed,  and  looking  at  the  ostensible  acts  of  the  agents  on 
'  "whom  the  bill  was  drawn,  in  so  far  as  they  stood  connected  with 
that  special  contract,  without  deciding  *  as  to  the  effect  which  ought 
in  ordinary  transactions  between  principal  and  agent  to  be  given  to 
the  mere  debiting  and  crediting  of  bills  in  account  before  they  are 
actually  due,'  considered  that  the  evidence  which  the  plaintiffs  pro- 
posed to  adduce  as  to  the  usage  and  opinion  of  the  merchants  of  this 
colony  was,  under  the  circumstances  of  this  case,  irrelevant  and  in- 
admissible in  point  of  law,  and  rejected  it  accordingly.  Edie  v.  East 
India  Company^  Burr.  1216 ;  Gabay  v.  LloydL,  3  B.  &  C.  793 ;  Palmer 
V.  Blackburn^  1  Bing.  63 ;  Seyers  v.  Bridge j  Doug.  609 ;  Yales  v.  Pynij 
6  Taunt  446 ;  Cross  v.  jE^ffw,  2  B.  &  Ad.  106 ;  Anderson  v.  Pitcher^ 
2  B.  &  P.  168 ;  Hodgson  v.  Daviesj  2  Camp.  631." 
Against  this  judgment  the  plaintiff  now  appealed* 

Thesigerj  Q.  C,  and  Cowlings  for  appellants,  contanded  that  no 
payment  or  satisfaction  had  taken  place  in  the  circumstances ;  but 
that  the  liability  was  merely  suspended  until  the  maturity  of  the  bill, 
and  on  non-payment  revivedi  as  if  no  bill  had  ever  been  given.  Ex 
parte  Blackburn,  10  Ves.  206 ;  Taylor  v.  BriggSj  M.  &  M.  28 ;  and 
cases  cited  in  the  judgment  of  the  court  below. 

Bramwellj  Q.  C,  and  PhipsoHj  for  respondents,  relied  on  the  forms 
of  the  entries  in  Reid,  Irving,  and  Co,'s  books,  as  importing  im- 
mediate satisfaction.  Harmer  v.  Steely  4  Exch.  1,  and  cases  cited 
above. 

,  Thes^er,  replied. 

Jervis,  C.  J.  The  judgment  of  the  court  below  ought  to  be  re- 
versed. The  case  is  narrowed  to  the  constraction  to  be  put  upon  the 
letter  of  the  25th  May,  1847.  K  the  appellants  had  agreed  to  have 
accepted  the  credit  of  Reid,  Irving,  and  Co.,  they  would  have  had  no 
case ;  but  they  never  did  accept  it  The  judges  of  the  court  below 
seem  to  have  considered  that,  the  credit  being  entered  in  the  books 
of  the  mutual  agents,  therefore  the  vendors  had  a  right  to  draw  as 
against  that  credit ;  and  that,  by  reason  of  the  laches  of  the  vendors 
for  sixty  days,  the  time  of  running  of  the  bill  of  exchange,  the  plain- 
tiffs had  lost  their  remedy.  [His  lordship  then  read  the  reasons  of 
the  court  below  as  given  above.]  The  court  must  be  considered  to 
have  been  mistaken  in  that  view  of  the  case,  in  treating  the  credit  as 
an  immediate  payment,  and  therefore  that  the  vendors  were  bound  to 
take  upon  themselves  the  risk  of  their  agent's  insolvency.  We  can- 
not agree  with  the  court  below,  that  by  means  of  the  entry  of  this 
credit  the  acceptance  of  the  drawees  of  the  bill  was  to  be  taken  as  a 
payment.  We  consider  it  quite  plain,  looking  at  the  correspondence, 
that  the  object  was  to  substitute  a  bill  of  exchange  for  a  cash  pay- 
vou  XXVI.  6 
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ment  as  a  mode  of  payment ;  but  only  to  be  considered  so,  if  the  bill 
was  dtdy  honored  at  maturity,  whereby  the  agents  would  have  real- 
ized funds  in  their  hands  belonging  to  their  employers,  the  vendorsb 
Although  Reid  and  Co.  had  entered  the  amount  of  the  bill  of  ex- 
change in  their  books,  they  had  no  right  to  do  so  as  a  present  pay- 
ment, without  the  concurrence  of  the  parties  to  whom  it  belonged. 
They  should  only  have  done  so,  if  honored  at  maturity.  The  result, 
therefore,  was  to  reverse  the  judgment  of  the  court  below,  and  declare 
that  the  judgment  ought  to  have  been  entered  for  the  plaiutifEs,  the 
present  appellants,  for  the  sum  of  588^  Is,  3^.,  and  charges  and  in- 
terest from  the  30th  October,  1847,  according  to  the  Dutch  law,  with 
all  costs  of  suit  in  the  court  b^low.     No  costs  of  the  appeaL 

Reversed, 


Mackellar  v.  Wallace  and  another.^ 

Jane  17|  1853. 

Accounts'^ Debtor  and  Creditor — Adjustment  of  Accounts  —  Prae* 

tice  —  Reference  to  the  Master. 

Where  parties  agree  to  settle  aocoants,  by  asoertaining  the  exact  halance,  and  for  that  pur- 
pose produce  vouchers  and  give  information,  if  it  should  afterwards  tarn  oat  that  there 
were  errors  in  that  account,  a  coart  of  equity  will  open  it  up  and  set  it  right*,  but  other- 
wbe,  if  the  parties  met,  not  to  ascertain  the  exact  balance,  bat  to  agree  to  take  a  gross 
sum  as  such  balance.  In  both  cases,  howeyer,  fraud  will  vitiate  the  settlement  or  con^ 
promise. 

Circumstances  where  the  court  held  (reyersing  the  decision  of  the  Supreme  Court  at  Csl- 
cotta,)  that,  from  the  dealings  between  the  parties,  the  nature  of  the  accounts,  and  mode 
of  settlement,  such  settlement  must  be  taken  to  have  amounted  to  a  compromise,  and  was, 
therefore,  conclusive  against  all  parties  it  concerned. 

Where  the  plaintiff,  instead  of  appealing  against  the  decree  directing  an  account,  went  in 
before  the  Master,  and  proceeded  a  certain  length  in  verifying  the  accounts,  but,  on  the 
Master  making  a  separate  report,  stopped  short  and  took  exceptions,  which  being  over- 
ruled, he  appealed  s^ainst  both  the  original  decree  and  the  ordclk'  overruling  the  exception, 
and  succeeded  in  reversing  the  decree  :  — 

Edd,  he  must,  nevertheless,  pay  the  costs  of  the  proceedings  in  the  Master's  office,  widi 
respect  to  that  portion  of  the  bill  ordered  to  be  dumissed. 

This  was  an  appeal  from  a  decree  and  order  made  in  two  suits  on 
the  equity  side  of  the  Supreme  Court  at  Calcutta. 

The  material  facts  beyond  those  stated  in  the  judgment,  were 
these :  In  1831,  the  appellant,  Henry  Mackellar,  then  sole  partner  of 
the  firm  of  Gibson  and  Co.,  of  Calcutta,  entered  into  partnership  with 
the  respondents,  J.  Wallace  and  W.  Leslie^  under  the  style  of  Gib- 


^  Before  the  Bight  Hon.  T.  B.  Leioh,  Dr.  Lushinoton,  Sir  £.  Ryan,  and  Sir  J. 
Pattesoit. 
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son,  Mackellar,  and  Co.  The  deed  of  copartnership,  d^ted  20th  May, 
1832,  provided  power  to  the  appellant,  at  any  time,  to  assign  Ms 
share  to  his  brother,  Thomas  Mackellar,  which  he  did  a  few  months 
thereafter;  but  Thomas  Mackellar  died  soon  afterwards.  It  also 
provided  that  the  new  firm  should  recover  the  debts  due  to  appellant 
by  customers  of  the  old  firm,  and  account  to  him  for  the  same ;  and 
that,  if  appellant  should  at  any  time  leave  Calcutta  for  England, 
the  firm  should  appoint  him  their  agent  for  Europe,  through  whom 
they  should  remit  aU  sums  of  money.  The  appellant  left  India  in 
the  beginning  of  the  year  1833,  for  England,  and  the  firm  appointed 
him  and  his  brother,  A.  D.  Mackellar,  of  thenrm  of  D.  Mackellar  and 
Son,  clothiers  and  tailors.  Old  Burlington-street,  London,  their  joint 
attorneys,  to  recover  all  debts  in  Great  Britain  due  to  the  Calcutta 
firm.  From  1833  to  1838,  however,  appellant  acted  merely  as  agent 
to  A.  D.  Mackellar  in  recovering  such  debts ;  and  he  was  directed, 
soon  after  his  arrival  in  England,  to  hand  over  all  the  goods  purchased 
for  the  Calcutta  firm,  to  D.  Mackellar  and  Son,  London ;  but  appeU 
lant  advanced  large  sums  from  time  to  time  in  such  purchases,  for 
which  he  charged  a  commission. 

Up  to  1837,  various  bills  of  exchange  and  accounts  had  passed 
between  appellant  and  the  Calcutta  firm  ;  but,  at  length,  some  dissat* 
isfaction  arose.  In  1837,  appellant  sent  a  power  of  attorney  to  Mr. 
Greenaway,  of  Calcutta,  empowering  him  to  recover  the  sums  due  to 
him  from  the  firm,  and  to  adjust  and  settle  the  account  Accordingly, 
Greenaway  presented  an  account  current  between  appellant  and  the 
firm,  of  all  their  dealings  and  transactions  in  business  (other  than  the 
debts  collected  by  the  firm  for  appellant)  from  June,  1832,  to  31st 
January,  1838.  This  account  was  objected  to,  whereupon  Greenaway 
requested  the  firm  to  make  out  the  account  as  they  admitted  it.  This 
they  did,  and  by  such  account,  they  admitted  a  balance  of  491,695 
rupees,  14  annas,  and  3  pice,  to  be  due  to  appellant  on  31st  January, 
1838.  The  difference  in  amount  between  this  account  and  that  of 
appellant,  was  3,757/1  15^.  l^cL ;  but  the  difference  arose  entirely  out 
of  certain  discounts  which  the  firm  claimed  to  have  allowed  to  them. 
In  consequence  of  this  discrepancy,  various  negotiations  took  place, 
and  at  length  the  firm  paid  a  sum  in  cash,  and  agreed  to  pay  instal- 
ments of  §5,000  rupees  quarterly ;  and  that  the  disputed  item  of 
3,757Z.  15*.  Ijd.  should  stand  over  for  future  investigation.  The  bond, 
given  by  W.  Leslie  and  J.  Wallace,  conditioned  to  pay  these  instal- 
ments of  25,000  rupees  quarterly,  recited  that  Leslie  and  Wallace 
had  examined  and  investigated  the  accounts  rendered  by  appellant, 
up  to  31st  January,  1838,  and  that,  appellant  having  agreed  to  give 
time  for  paymen.t,  they  had  admitted  the  sum  of  491,695  rupees,  14 
annas,  and  3  pice,  to  be  due  to  him  at  that  date,  "  but  had  refused  to 
admit  the  further  sum  of  3,757/.  15^.  Ijei,  claimed  as  due  to  the  appel- 
lant, until  satisfied  on  further  investigation' and  examination." 

In  May,  1839,  Leslie  came  to  England,  having  a  power  of  attor- 
ney to  settle  the  differences  as  to  this  item  between  the  firm  and 
appellant,  and  such  differences  were  finally  settled  by  Leslie's  accept- 
ing a  bill,  dated  31st  August,  1839,  drawn  by  appellant,  payable  at 


64  PRIVY  COUNCIL,  185a 

Mackellar  v.  Wallaoe. 

eighteen  montt^s,  for  30,744  rupees  and  4  annas.  This  bill  being 
afterwards  dishonored,  appellant  sued  Leslie  and  Wallace  in  Calcutta, 
and  obtained  judgment  Leslie  died  on  11th  June,  1841.  On  30th 
September,  1841,  appeUant  filed  a  bill  in  Calcutta  for  an  account 
against  Wallace  and  the  executors  of  Leslie,  (respondents  here.)  The 
defendants  put  in  their  answers,  admitting*  the  receipt  of  sums  to 
account,  but  denying  negligence.  On  1st  March,  1843,  the  defend- 
ants filed  a  bill  in  the  nature  of  a  cross-bill,  praying  that  the  whole 
accounts  might  be  opened  up ;  that  appellant  might  be  restrained 
from  receiving  any  mojp  debts  due  to  him ;  and  that  the  bill  of 
exchange  for  30,744  rupees,  on  which  judgnient  had  been  obtained, 
should  be  delivered  up  to  be  cancelled.  The  appellant,  in  his  answer, 
relied  on  the  fact,  that,  by  the  giving  of  the  bond  and  bUl  of  exchange, 
the  accounts  had  been  finally  settled  and  adjusted. 

The  two  causes  were  heard  together;  and  the  Master,  on  22d 
February,  1848,  was  directed  to  take  an  account  He  found,  by  a  sepa- 
rate report  that  the  accounts  had  not  been  settled,  whereupon  appel- 
lant took  exceptions  to  the  report  The  court,  on  the  16th  July, 
1848,  overruled  the  exceptions,  and  confirmed  the  Master's  report 
The  appellant,  instead  of  appealing  against  the  decree  directing  the 
reference,  had  gone  in  before  the  Master,  and  proceeded  to  verily  his 
account,  but  had  not  completed  it  when  the  separate  report  was  made. 

The  appellant  now  appealed  against  the  original  decree  of  22d 
February,  1848,  durecting  the  reference,  as  weU  as  against  the  order 
overruHng  the  exceptions. 

Wigranif  Q.  C,  and  Collins^  for  the  appellant 

RoUy  Q.  C,  and  Leith^  for  respondents. 

Cases  referred  to :  Allfrey  v.  AUfrey^  1  Mac  &  Gor.  87 ;  Wood  v. 
Downesy  18  Ves.  120;  Montesquieu  v.  Sandy s^  lb.  302;  Anderson  v. 
MaUby,  2  Ves.  244 ;  Walmisley  v.  Booths  3  Atk.  19 ;  Gibson  v.  JeyeSj 
6  Ves.  266. 

The  judgment  of  the  court  was  delivered  by  the  Right  Hon,  T.  P. 
Leigh.  In  the  pro£;ress  of  this  appeal,  we  had  an  opportunity  of 
looking  very  carefully  through  the  whole  of  the  papers ;  and,  after 
the  extremely  clear  and  able  manner  in  which  the  case  has  been 
argued  at  the  bar,  we  feel  ourselves  in  a  situation  to  dispose  of  it  at 
once,  without  putting  the  parties  to  further  delay.  The  law  in  cases 
of  this  sort  is  perfectly  clear.  Parties  having  accounts  between  them 
may  meet  and  agree  to  settle  those  accounts  by  the  ascertainment  of 
the  exact  balance ;  it  may  be  necessary  for  that  purpose,  and  probably 
it  is  necessary  in  most  cases,  that  vouchers  should  be  produced,  and 
that  all  the  information  possessed  on  one  side  and  the  other,  should 
be  furnished  in  the  settlement  of  that  account ;  and  if  it  afterwards 
turn  out  that  there  were  errors  in  that  account,  it  is  a  sufficient  ^ound 
for  opening  such  account,  and  setting  it  right  in  a  Court  of  Equity. 
If,  on  the  other  hand,  persons  meet  and  agree,  not  to  ascertain  the 
exact  balance,  but  a  sum  which  one  is  willing  to  pay  and  the  other  is 
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content  to  receive  as  the  result  of  those  accounts — in  a  case  ot  that 
sort  it  is  obvious  that  the  production  of  vouchers  is  entirely  unneces- 
sary, and  errors  in  the  account  are  entirely  out  of  the  question;  for 
the  very  object  of  the  parties  is  to  avoid  the  necessity  for  producing 
tSose  vouchers,  upon  the  assumption  that  there  are  or  may  be  errors 
in  the  account  so  settled.  Therefore,  it  is  either  an  account  stated 
and  settled,  in  the  formal  sense  of  the  expression;  or  it  is  the  case  of 
a  settlement  by  compromise.  In  either  ccise,  it  might  be  vitiated  by 
fraud;  in  either  case  it  is  good  for  nothing  if,  either  from  the  collusion 
of  the  parties  or  from  the  circumstances  under  which  the  settlement 
takes  place,  it  is  proved  in  a  court  of  equity,  that  the  transaction  was 
not  so  fairly  and  so  fully  understood  between  the  parties,  either  from 
the  confusion  in  which  it  was  involved,  or  from  misrepresentation 
made  on  the  one  side  or  the  other,  as  it  ought  to  have  been,  and  that 
injustice  has  been  done  on  either  side. 

In  the  present  case,  it  appears  to  us  very  clearly,  that  the  settlement 
which  took  place  was  in  the  nature  of  a  compromise — an  acceptance 
by  one  party,  and  a  consent  to  pay  by  the  other,  of  a  gross  sum  in 
satisfaction  of  a  disputed  account.  Whether  the  circumstances  under 
which  that  settlement  took  place,  were  such  as  to  induce  a  court  of 
equity  to  set  aside  the  transaction,  and  direct  a  general  or  specific 
account,  depends  on  the  particular  facts  of  the  case ;  and  this  renders 
it  necessary  for  me  to  go  more  into  those  details  than  I  should  other- 
wise have  done.  (The  details  were  then  stated  up  to  the  time  of 
appellant  coming  to  England.)  On  coming  to  England,  the  appel- 
lant acted  as  he  agreed  to  do,  as  the  agent  for  the  new  firm,  at  Cal- 
cutta. Having  come  over  to  England,  the  appellant  not  only  selected 
the  goods  that  were  to  be  sent  to  the  Calcutta  firm,  but  he  himself 
paid  for  those  goods ;  and  it  appears  from  the  accounts  which  are  not 
the  subject  of  dispute,  that  the  advances  he  made  in  that  respect, 
were  so  large,  that  at  the  end  of  1833,  they  amounted  to  11,676/. ;  at 
the  end  of  1834,  they  amounted  to  20,685^ ;  and  at  the  end  of  1835, 
to  about  29,000/.  During  the  whole  of  that  time,  invoices  were  sent 
of  the  goods  that  were  thus  frumished  to  the  respondents.  Invoices, 
of  course,  would  be  sent  by  the  parties  who  supplied  the  goods ;  and, 
with  a  single  exception,  all  those  goods  were  supplied  by  the  firm  of 
D.  Mackellar  and  Son,  of  London.  These  invoices  would,  of  course^ 
show  to  the  respondents  the  amount  of  the  goods  which  they  were 
alleged  to  have  received,  and  the  amount  of  the  invoice  prices  which 
were  represented  to  have  been  paid  for  those  goods.  On  tiie  other 
hand,  they  would  not  show  what  charges  the  appellant  was  disposed 
to  make  for  the  agency  he  performed  on  their  behalf  in  England,  or 
the  allowance  which  he  might  make,  or  might  refuse  to  make,  in 
respect  of  the  sums  that  were  charged  in  the  invoice  account.  But, 
in  the  autumn  of  1836,  an  account  current  was  sent  of  all  the  deal- 
ings and  transactions  which  had  taken  place  in  respect  of  that  agency 
from  the  beginning ;  to  what  date  does  not  distinctly  appear,  but,  at 
aU  events,  it  must  nave  been  up  to  the  end  of  1835.  That  account 
would  show  every  thing.  It  would  show  what  charges  he  made ;  it 
would  show  at  what  rate  the  interest  was  charged,  and  at  what  rate 
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commissioR  was  charged ;  and  in  the  course  of  all  these  proceedings, 
no  observation  was  made  on  the  account  so  rendered,  either  in  the 
shape  of  approbation  or  disapprobation,  until  a  period  which  I  ivill 
afterwards  mention.  They  proceeded  in  that  way ;  Henry  Mackellar 
continued  to  purchase  goods,  and  to  send  them  out,  paying  for  those 
goods,  until  the  month  of  January,  1838,  and  probabl^until  a  subse- 
quent period ;  but  it  is  only  to  the  period  of  January,  1838,  that  it  is 
necessary  for  us  to  apply  our  attention.  In  1838,  according  to  the 
account  as  made  out  by  the  appellant,  there  was  due  to  him  on  the 
old  account  228,491  rupees ;  and  on  the  new  account,  or  the  purchase 
account,  the  sum  of  36.169/.  These  accounts  were  sent  out  to  Mr. 
Greenaway,  his  agent  at  Calcutta,  with  directions  to  him  to  obtain  a 
settlement  of  those  accounts,  and  with  power  to  Greenaway  to  give  a 
discharge  for  any  thing  which  might  be  paid  in  respect  of  them. 

With  those  accounts  thus  sent  out  to  Greenaway,  the  appellant  sent 
a  letter,  on  which  much  reliance  was  placed  by  the  respondents.  It 
was  to  be  observed,  that,  in  this  account  current,  .there  was  this  dis- 
tinction: up  to  the  month  of  June,  1836,  and  during  part  of  the 
month  of  June,  1836,  there  was  an  allowance  for  discount  made  by 
the  appellant  in  all  these  accounts.  What  the  distinct  rate  was,  is 
not,  perhaps,  in  all  cases,  very  clear ;  but  we  will  take  it  at  2J  per 
cent.,  as  the  respondents  allege  that  it  was.  But,  from  the  end  of 
June,  1836,  there  was  no  allowance  for  discount  at  all ;  therefore, 
there  was  a  difference  in  the  discount  allowed.  Up  to  June,  1836,  a 
discount  was  allowed,  and  after  1836,  no  discount  allowed ;  and  in  1838, 
Greenaway,  the  agent,  received  the  accounts,  accompanied  by  this 
letter  to  the  respondents :  "  I  have  now  the  pleasure  to  forward  a  copy 
of  your  account  current,  to  which  I  do  not  anticipate  any  objection." 
It  is  clear,  therefore,  that  there  had  been  some  previous  correspond- 
ence and  discussion  between  these  parties  with  respect  to  the  result 
of  these  accounts.  With  respect  to  the  dealing,  he  says :  "  The 
discounts  have  been  shown  where  allowed  on  the  account  rendered. 
You  will  observe  from  the  last  shipment  in  June,  1836,  no  discount 
has  been  allowed,  the  whole  of  the  goods  having  been  purchased  for 
cash,  and  consequently  none  allowed ;  as,  also,  in  the  account  of 
Bicknell  and  Moore,  inclosed  in  mine  to  you  of  last  month."  Now, 
it  is  said,  that  this  is  a  misrepresentation  by  this  gentleman ;  namely: 
"  You  will  find  in  this  account  the  whole  amount  which  I  have 
received  for  discounts  allowed."  Why,  it  is  quite  obvious  that  it  was 
no  such  thing.  The  character  of  that  statement  was  this :  "  In  part 
of  the  account  there  is  discbunt  allowed ;  in  part  of  the  account  there 
is  not  discount  allowed ;  where  discount  is  allowed,  you  will  see  it  in 
the  account ;  and  where  none  is  allowed,"  it  is  stated,  "  I  have 
received  none."  These  accounts,  together  with  a  letter  of  26th  March, 
1838,  wefe  sent  by  Greenaway  to  the  respondents — a  letter  proposing 
and  urging  a  settlement  of  those  accounts,  and  offering  to  correct  any 
errors  or  omissions  that  might  be  found  in  them.  .  What  took  place 
upon  this  ?  The  respondents  had  known  in  1836,  or  in  the  beginning 
of  1837,  when  they  received  this  account  current,  the  principle  upon 
which  this  gentleman  was  making  out  his  account — the  amount  on 
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which  he  charged  interest,  the  rate  at  which  he  charged  interest  and 
commission,  and  at  which  he  allowed  discount.  It  is  very  true  they 
did  not  know  by  that  account,  either  in  1836  or  1838,  what  the 
amount  of  discount  was  which  the  appellant  himself  had  received  ; 
but,  having  these  accounts  rendered  to  them,  they  object.  And  what 
is  their  objection?  Why,  at  first,  it  did  not  very  distinctly  appear 
what  the  particular  grounds  of  their  objection  were;  but  Mr.  Greena^ 
way  says :  "  Well,  if  you  are  dissatisfied  with  this  account,  render  me 
an  account  as  you  say  it  should  be  made  out — an  account  with  the 
items  which  you  say  it  ought  to  contain."  They  do  make  out  what 
they  say  the  discount  ought  to  be ;  and  in  making  out  that  account 
charge  the  appellant,  and  debit  the  account,  with  discount  7|  per  cent, 
upon  eveiY  purchase,  introducing  into  the  account  the  corrections 
that  would,  result  firom  that  deduction.  It  was  perfectly  true  that  the 
effect  of  that  would  be  to  alter  every  single  item  in  that  account ;  and 
that  seems  to  have  been  the  difficulty  which  was  pressed  upon  the 
court  below,  namely,  that  they  could  not  consider  it  in  any  sense  a 
settlement,  when  not  only  the  balance  niight  have  been  altered,  but 
when  there  was  not  one  single  item  in  the  account  which  would  not 
be  altered  if  the  defence  of  the  respondents  prevailed.  Then  what 
ia  the  result  of  that  as  made  out  by  themselves?  The  result  of  the 
account  as  made  out  by  themselves,  is  this :  that  there  is  due  on  that 
account,  instead  of  36,000/.,  a  sum  of  32,000/.  or  33,000/.,  making, 
therefore,  a  difference  of  3,000/.  And,  then,  how  is  that  matter  treated 
by  these  parties  ?  Why,  they  say  this :  "  Here  is  a  balance  which 
we  must  admit  to  be  due  from  us  at  all  events,  to  the  amount  of 
491,695  rupees ;  and  if  you  will  give  us  time  for  the  payment,  we  will 
consent  not  only  to  admit  that  balance,  but  we  will  pay  down  29,000 
rupees  at  once,  and  we  will  give  security  by  our  bond  for  the  pay- 
ment of  400,000  rupees  by  instalments  in  four  years  by  a  lac  of  rupees 
in  each  year." 

Now,  it  is  said  this  is  not  a  compromise,  but  a  settlement.  It  is 
not  very  material ;  the  language,  however,  of  this  bond  would  rather 
seem  as  if  it  were  in  some  sort  a  compromise  even  there ;  for  it  states 
that,  in  consideration  that  time  shall  be  allowed  them  for  the  pay- 
ment of  that  balance,  it  was  agreed  to  admit  that  461,695  rupees 
were  due  by  them;  but  at  the  same  time  they  say,  that  "whereas 
they  have  examined  and  investigated  the  several  accounts  of  the  said 
Henry  Mackellar  with  the  said  firm  of  Gibson,  Mackellar,  and  Co., 
rendered  by  or  on  behalf  of  the  said  Henry  Mackellar  up  to  the  31st 
January  last,  and  the  said  Henrv  Mackellar  having  agreed  to  grant 
such  time  for  payment  as  in  the  condition  hereunder  written  men- 
tioned, the  said  William  Leslie  and  John  Wallace  have  admitted  the 
sum  of  Company's  rupees  491,695, 14  annas,  and  3  pice,"  (showing 
the  extreme  minuteness  with  which  they  had  made  the  examination,) 
^  to  have  been  due  and  owing  by  the  said  firm  of  Gibson,  Mackellar, 
and  Co»  to  the  said  Henry  Mackellar  on  the  said  Slst  January  last ; 
but  have  refused  to  admit  the  further  sum  of  3,757/.  155.  IjA  claimed 
as  due  to  the  said  H.  M.,  until  satisfied  on  further  investigation  and 
examination."    Now  is  it  possible  that  there  could  be  a  more  solenm 
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adjustment  of  an  account,  as  far  as  that  adjustment  went  ?  The  ac- 
count originally  is  begun  with  an  account  in  1836,  a  subsequent  ac- 
count in  March,  1838,  a  discussion  for  nearly  six  months  on  those 
accounts,  a  final  admission  of  491,695  rupees  being  due,  and  an  ex- 
press reservation  of  that  item  of  3,757t,  not  as  a  disallowed  iteiri,  but 
as  an  item  which  at  that  moment  had  not  been  ascertained,  but 
which  might  be  ascertained,  and  would  be  ascertained  by  further  in- 
vestigation and  examination.  This  bond  was  given,  and  this  bond, 
as  it  appears,  was  paid  Now,  not  very  long  after — namely,  in  the 
year  1839 —  Mr.  Leslie,  one  of  those  partners,  comes  over  to  England 
It  appears,  by  subsequent  evidence,  that  he  brought  with  him  a  power 
of  attorney  for  the  settlement  of  accounts ;  it  was  a  partnership  mat- 
ter that  he  had  authority  to  deal  with  when  he  came  to  England,  and 
which  accordingly  he  did  deal  with. 

Observe,  when  he  came  to  England,  in  what  position  these  parties 
stood  towards  each  other.  Here  had  been  the  fullest  investigation 
and  examination  of  these  accounts,  and  the  fullest  time  in  respect  of 
considering  them  on  every  point  except  one ;  and  that  point  is  one 
which  cannot  be  cleared  up  at  Calcutta,  where  Mr.  Greenaway  is  the 
agent — it  must  be  cleared  up  in  England,  unless  the  vouchers  relat- 
ing to  those  payments  are  sent  over  to  India.  Mr.  Leslie  came  over; 
he  saw  the  appellant;  and  no  doubt  he  had  the  right  then  to  say: 
"  Before  I  pay  you  a  shilling  of  this  3,757A,  or  give  you  security  for 
it,  you,  who  afe  my  agent,  are  bound  to  give  me  the  whole  of  the  in- 
formation you  possess ;  you  are  bound  to  produce  the  vouchers  which 
show  what  discount  you  have  received.  I  shall  then  claim,  what  I 
am  entitled  to  be  allowed  upon  the  Indian  account,  all  the  discounts 
which  you  have  received  which  are  larger  than  are  credited,  and  there- 
fore to  have  the  account  corrected  by  reducing  each  and  every  item 
of  the  account  according  to  that  reduction."  That  was  his  right,  no 
doubt ;  but,  on  the  other  hand,  if  he  thought  fit,  instead  of  insisting 
upon  that  right,  to  say :  "  Instead  of  going  through  these  accounts — 
instead  of  comparing  them,  instead  of  ascertaining  the  balance  which 
may  increase  or  diminish  that  3,757t — if  you  are  willing  to  strike 
off  1,200Z.  and  to  accept  the  balance  in  full  of  all  demands,  I,  on  be- 
half of  myself  and  partner,  am  content  to  pay  that  sum ;  and  I  wiU 
give  you  my  acceptance  for  the  amount  so  reduced,  and  there  will  be 
an  end  of  the  transaction  between  us  "  —  is  it  possible  to  conceive  a 
more  fair  settlement  of  an  account  than  this,  as  far  as  it  has  gone  ? 
A  bill  of  exchange  at  eighteen  months  is  accepted,  allowing  abundant 
time  for  the  parties  in  Calcutta,  if  they  objected  to  the  settlement,  to 
object  to  it,  and  if  they  could  set  it  aside,  to  set  it  aside.  Mr.  Leslie 
goes  out  to  India  again  in  the  beginning  of  1840 ;  and  what  is  his 
evidence  ?  When  he  is  communicating  with  his  partner,  Mr.  Wallace, 
does  Mr.  Wallace  say  he  had  no  authority  to  make  that  settlement? 
Does  Mr.  Leslie  say:  "  I  was  coerced —  I  was  under  apprehension  — 
I  was  misled  by  the  representations  of  this  gentleman,  and  therefore 
the  settlement  is  not  to  stand  ?  "  Mr.  Wallace  is  proved  distinctly  to 
have  said,  on  more  than  one  occasion :  "  This  is  a  settlement  which 
has  been  made ;  a  bill  of  exchange  has  been  given  in  respect  of  that 
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settlement.  If  I  had  been  dealing  with  you,  who  have  not  the 
vouchers,  I  ^would  have  made  a  better  settlement  than  with  the  appel- 
lant, who  has  the  vouchers ;  but  a  settlement  has  been  made,  and  I 
suppose  the  bill  must  be  paid."  But  it  does  not  rest  here.  The  bill, 
being  given  on  31st  August,  1839,  does  not  become  due  until  3d 
March,  1841.  In  t^e  interval  these  parties,  who  had  previously  been 
on  the  best  of  terms,  appear  to  have  quarrelled.  Of  course,  we  know 
nothing  of  this  case,  except  from  what  appears  upon  the  facts  and 
correspondence.  They  appear  to  have  been  under  great  obligations 
to  Mr.  Mackellar.  However,  whatever  their  feelings  previously  had 
been,  it  is  plain  that  a  rupture  had  taken  place,  and  feelings  of  the 
greatest  hostility,  to  judge  by  the  lan^age  of  the  letters,  were  enter- 
tained by  the  respondents,  or  by  Wallace  the  surviving  partner, 
towards  the  appeUant 

Independent  of  the  account  to  which  I  have  referred,  the  Calcutta 
firm  had  acted  as  the  agents  of  the  appellant  in  collecting  and  getting 
in  the  debts  due  to  him,  as  representing  the  preceding  partnership ; 
and  he  applied  to  them,  made  repeated  applications,  for  the  account 
of  their  receig^  in  respect  of  that  collection.  In  October,  1840,  more 
than  twelve  months  after  that  bill  had  been  given,  they  write  a  letter 
in  which  they  say :  "  We  will  not  render  you  any  account  at  all  — 
we  will  not  give  you  one  shilling  we  have  received  from  you  —  until 
you  settle  our  outstanding  claim  against  you."  Greenaway  writes : 
"  What  have  you  as  agents  collected  ?  do  give  me  a  notion."  That 
is  what  is  due  to  the  appellant  They  send  him  a  letter  inclosing  a 
rough  note  of  these  claims ;  and  neither  in  the  letter  nor  in  the  rough 
note,  from 'beginning  to  end,  was  there  the  slightest  allusion  to  the 
settlement  which  had  taken  place  in  England.  The  bill  becomes  due 
in  March,  1841 ;  it  is  dishonoured ;  and  an  action  is  brought  on  14th 
March,  1841.  Now,  what  is  the  course  these  gentlemen  take  ?  They 
defend  the  action  at  law ;  they  obtain  a  commission  for  the  examina- 
tion of  witnesses  in  England ;  and  by  that  means  they  suspend  that 
action  from  the  month  of  March,  1841,  to  February,  1842.  That 
conunissiqn  was  never  returned.  An  application  was  made  with 
success  to  set  down  the  cause  for  trial,  and  a  verdict  was  then  ob- 
tained in  1843,  which  the  plaintijff  was  manifestly  entitled  to  in  1841. 
Well,  this  defence  was  set  up  —  a  defence  one  can  hardly  call  it;  and 
then  a  few  days  afterwards  they  resort  to  what  used  to  be,  and  I  pre- 
sume still  is,  the  resource  of  aesperate  debtors,  namely,  they  file  a 
bill  in  equity.  Having  failed  at  law,  they  filed  a  bill  in  equity,  im- 
puting all  manner  of  fraud  in  the  accounts  themselves,  and  in  the 
settlement  of  the  accounts,  and  in  drawing  the  bill  of  exchange  by 
the  appellant ;  and  they  pray  for  a  general  account,  for  an  injunction, 
and  for  the  delivery  up  of  the  bill  to  be  cancelled.  To  that  bill  the 
appellant  put  in  his  answer ;  and  what  was  the  result  of  that  answer? 
It  had  been  read  very  fairly  on  both  sides.  There  was  no  question 
upon  the  facts ;  but  there  was  no  evidence  in  favour  of  the  respond- 
ents, except  upon  that  answer ;  and  the  result  of  this  is :  "  The  mode 
in  which  I  have  stated  this  account  is,  that  from  1833  to  1834  I 
received  no  discount ;  from  1834  to  1836  I  received  discount  at  rates 
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ranging  from  five  to  two  and  a  half  per  cent ;  from  1836  I  received 
no  discount  at  all  in  the  name  of  discount,  but  I  received  a  del  credere 
commission  at  the  rate  pf  two  and  a  half  per  cent  Now,"  he  says, 
^*I  insist  upon  this  —  that  not  only  according  to  mercantile  usage 
these  were  fair  and  reasonable  charges,  such  as  I  was  entitled  to 
make,  but  if  the  accounts  had  been  made  out  according  to  ordinary 
mercantile  usage  in  such  cases,  —  if  I  had  drawn  on  you  for  the  pur- 
chases, instead  of  supplying  you  for  four  years  at  least  with  the  whole 
amount  of  capital  by  which  your  business  was  carried  on,  instead  of 
being  in  your  favour,  I  believe  the  amount  would  have  been  8,000/L 
or  10,000t  more  against  you  than  it  is." 

Then  it  had  been  said  that  this  was  a  case  in  which  the  transaction 
whereby  the  account  was  settled,  by  the  delivery  of  the  bill  of  ex* 
change  for  30,744  rupees,  is  to  be  set  aside.  On  what  possible 
ground  is  it  that  this  transaction  is  to  be  impeached  ?  As  we  under- 
stand  the  judgment  of  the  court  below,  the  chief  justice  at  the  ori- 
ginal hearing,  or  rather  on  the  rehearing,  seems  to  have  entertained 
this  opinion.  He  says :  "  This  cannot  be  a  settled  account,  because 
one  item  was  reserved  for  subsequent  verification ; "  and  if  he  took 
it  on  the  bond,  so  it  was ;  but  if  he  took  it  on  the  bond  and  bill  of 
exchange  together,  then  is  it  a  settlement ?  "I  ascertain  the  amount 
to  the  extent  of  491,695  rupees.  There  is  another  item  which  I  can- 
not ascertain.  I  am  content  —  both  parties  are  content,  not  to  have 
that  ascertained,  but  that  one  party  shall  make  an  allowance ;  and 
accordingly  it  is  settled  on  that  footing."  We,  therefore,  did  not 
understand  exactly  upon  what  ground  it  was  that  the  court  held  that 
these  accounts  between  the  parties  were  not  closed.  The  chief 
justice,  in  the  note  which  he  had  been  good  enough  to  send  over  of 
tiie  grounds  of  his  judgment  on  the  rehearing,  states  only  the  nature 
of  the  objections  which  arise  from  the  nature  of  the  bond,  as  well  as 
from  the  nature  of  the  settiement  which  is  succeeded  by  the  bond; 
but  he  does  not  advert  to  the  bill  of  exchange  at  all.  When  Mr.  Justice 
Colvill  gave,  what  we  quite  agreed  with  ALr.  Rolt  in  saying  was  such 
a  judgment,  as  far  as  clearness  in  expressing  the  grounds  upon  which 
it  rests  was  concerned,  as  one  would  expect  from  him,  he  overruled 
the  exceptions ;  but  when  he  had  to  deal  with  it,  he  seems  to  have 
felt  a  littie  embarrassed  by  the  form  of  the  decree.  It  is  not  neces* 
sary  for  us  to  consider  that  further,  because  we  are  clearly  of  opinion 
that  the  transactions  here  were  closed,  the  settiement  being  such  as 
in  our  opinion  was  conclusive  against  all  parties  concerned ;  and,  the 
result  being  such,  this  bill  could  not  stand,  and  the  court,  instead  of 
making  either  of  the  decrees  it  did  make,  ou^ht  to  have  regarded 
those  accounts  as  settied,  and  ought  to  have  dismissed  the  bm  with 
costs,  so  far  as  it  sought  any  account  of  the  transactions  included  in 
those  accounts,  and  so  far  as  it  sought  to  have  the  bill  of  exchange 
delivered  up  to  be  cancelled. 

The  only  point  on  which  we  have  entertained  some  doubt,  if  at  all, 
was  this :  It  is  quite  clear  that  the  appeUant  was  right  at  the  rehear- 
ing ;  the  second  decree  could  not  have  been  justified,  in  our  view  of 
the  case,  any  more  than  the  decree  made  at  the  original  hearing ;  and, 
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therefore,  up  to  that  time  the  appellant  must  have  the  costs,  so  far  as 
they  relate  to  that  proceeding.  But  then  comes  the  question  as  to 
the  costs  of  the  proceeding  in  the  Master's  office.  We  are  by  no 
means  bound  to  hold,  that,  in  all  cases  where  the  defendant  succeeds, 
he  has  the  costs  of  the  hearing,  provided  it  only  is  to  dismiss  the  bilL 
The  court  directs  an  inquiry,  by  means  of  which  inquiry,  the  plain- 
tiff thinks  by  further  evidence  he  can  succeed  in  substaiitiating  the 
case,  and,  accordingly,  he  goes  into  the  Master's  office  and  produces 
that  further  evidence.  Of  course,  a  vast  deal  of  expense  will  neces* 
saiily  attend  the  operation ;  and  the  consequence  is  ihat  usually  we 
are  by  no  means  disposed  to  hold  that  the  defendant  is  to  be  com- 
pelled to  pay  the  costs,  because  he  should  in  a  doubtful  case  have 
appealed  to  this  court,  and  have  succeeded  in  an  appeal  against  the 
original  decree.  But  this  case  was  peculiar  in  its  circumstances. 
The  objection  which  the  court  seems  to  have-  taken,  was  not  upon 
the  nature  of  the  evidence,  but  it  was  an  objection  which,  if  it  pre- 
vailed at  all,  could  iiot  be  renewed  in  the  Master's  office.  If  it  be 
decided  that  ther^  was  not  a  settlement  of  the  account  after  the  bond, 
I  am  of  opinion  the  Chief  Justice  was  right  in  thinking  that  the 
accounts  could  only  be  settled  by  the  verification  and  ascertainment 
of  each  particular  item.  Therefore,  nothing  that  was  done  in  the 
Masters  office  could  ever  remove  that  objection ;  and,  consequently, 
it  was  not  a  case  in  which  the  appellant  could  say :  "  I  have,  I  think, 
a  very  good  case,  but  I  make  it  better  by  going  into  the  Master's 
office."  K  he  had  a  case  that  was  good  at  all,  it  was  as  good  at  the 
hearing  as  it  ever  could  be  made. 

But  then  there  is  this :  we  very  much  agree  vrith  Colvill,  J.,  in  his  ' 
luminous  judgment  on  that  point,  that,  even  if  we  had  gone  through 
the  accounts  in  the  Master's  office,  the  accounts  would  probably  have 
been  the  same,  (if  we  could  form  a  conjecture  upon  that,)  more  in 
favor  of  the  appellant  than  at  present ;  because,  it  is  clear  those 
accounts  must  be  taken  as  proof  of  the  goods  which  were  delivered^ 
and  the  invoices  he  had  for  them,  and  as  proof  of  every  thing  except 
the  item  which  he  savs  remained  outstanding,  and  the  amount  of 
which  would  possibly  mcrease  the  claim  on  the  other  side  beyond  the 
491,695  rupees.  Now,  it  appeared  to  the  appellant  to  be  more  to  his 
advantage  to  adopt  that  course,  namely^  to  get  the  account  settled 
under  the  decree,  be  it  right  or  be  it  vtrrong ;  and  he  does  go  in  before 
the  Master.  He  first  gets  a  separate  lepOTt,  which  probably  it  would 
have  been  difficult  for  the  Master  to  have  made  in  favor  of  the  appel- 
lant, having  regard  to  what  had  been  done  by  the  decree ;  but  the 
court  having  overruled  those  exceptions,  and  told  him  that  probably 
the  result  in  the  Master's  office  would  be  the  same,  he  proceeds  again 
under  that  decree ;  but,  instead  of  working  it  out  to  the  end,  and 
trying  what  the  result  would  be  in  that  view  of  the  case,  in  the  mid- 
dle of  these  proceedings  he  turns  round  and  says :  "  No,  I  do  not 
think  this  is  taking  a  favorable  course ;  at  all  events,  there  will  be 
great  delay  and  great  expense,  and  now  I  will  appeal  against  the 
order  on  the  exceptions,  and  against  the  order  upon  the  original 
decree ;"  and  he  makes  a  substantive  application  to  the  court  for  that 
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purpose.  Now,  it  appears  to  us,  under  these  circomstances,  the 
appellant  had  one  of  two  courses  to  pursue  -»-  either  to  proceed  under 
the  decree  and  work  it  out  in  the  Master's  of&ce,  or  to  appeal  against 
the  decree,  which,  if  wrong  at  all,  was  wrong  altogether.  Upon  the 
whole,  therefore,  it  is  not  necessary  to  refer  to  the  cases  ^which  had 
been  alluded  to,  where,  without  granting  the  specific  relief,  a  court  of 
equity  granted  a  relief  which,  it  was  admitted,  if  applied  to  another 
state  of  circumstances,  would  be  wholly  improper.  The  decree 
which  we  will  humbly  advise  her  Majesty  to  make,  will  be  to  vary 
the  original  decree,  by  declaring  that  the  accounts  referred  to  were 
settled  by  means  of  a  bond  and  bill  of  exchange,  and  ought  not  to  be 
disturbed;  and  that  that  part  of  the  bill  praying  that  the  bill  of 
exchange  should  be  given  up,  should  be  dismissed  with  costs,  such 
costs  to  include  the  costs  of  the  rehearing ;  but  that  the  appellant 
ought  to  pay  the  costs  of  the  proceedings  in  the  Master's  office,  with 
respect  to  the  portions  of  the  bill  so  ordered  to  be  dismissed,  and  no 
costs  of  the  appeal. 

Order  accordingly. 


Turner  t;.  Cox.^ 

April  14,  1653. 

0 

Real  and  Equitable  Assets — West  Indies — 5  Oeo.  2,  c.  5. 

▲  WM  iad«bted  to  B,  in  a  sa]n.8ecnred  by  A's  bond.  B  died,  leaving  A  hig  executor,  who 
Accepted  and  acted  as  snch.  The  bond  continued  unpaid  at  A'b  death,  when  A'b  books 
showed  he  had  regularly  entered  up  against  himself,  not  only  the  principeil  but  the  interest, 
as  it  accrued :  — 

Eddf  in  a  court  of  eauity,  that  the  debt  remained  unchanged  as  a  specialty  debt,  the  same 
as  if  a  stranger  had  been  appointed  executor. 

A,  seised  of  real  estate  (two  plantations)  in  Barbadoes,  was  indebted  to  B  and  Company,  a 
firm ;  and,  by  his  will,  devised  such  real  estate  to  trustees,  subject  to  his  debts,  and  oirectiBd 
them  to  consien  the  crops  of  these  plantations  to  B  and  Co.,  until  debts  duo  by  him  to 
them,  should  be  paid  off  in  a  ccitem  manner.  A  had  previously  (being  indebted  to  D,) 
granted  D  a  bond,  which  was  still  unpaid  at  A's  death.  B  and  Co.  claimed  a  preferable 
Uen  over  the  two  plantations,  or  at  all  events  to  be  ranked  equally  with  D,  and  excepted 
to^  the  Master's  report,  (which  postponed  them  to  D,)  on  the  ground  that  A  had,  by  his 
will,  made  the  plantations  equitable  assets : — 

Udd,  (affirming  the  decision  of  the  Court  of  Chancery,  in  Barbadoes,)  that  the  stat.  5  Geo. 
2,  c.  5,  s.  4,  made  all  real  estate  of  deceased  persons  in  the  West  Indies,  legal  assets,  in 
such  a  way  as  to  give  the  same  priority  to  specialty  creditors  against  the  real  estate,  as 
they  always  had  against  the  personal  estate,  and  that  it  was  out  of  the  power  of  testator 
to  change  the  legal  distribution  of  the  assets  by  directing  an  cquid  distribution,  which  the 
testator  had  attempted  to  do  in  the  present  case  :— 

Edd,  further,  as  to  the  preferable  lien  claimed  by  B  and  Co.,  though  that  point  was  open  to 

*  Present — Lords  Josticefl  Knight  Bruce,  and  Turner,  Dr.  Lushikoton,  and 
Sir  Edward  Rtak. 
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msonable  azgameni,  jet,  as  it  did  not  seem  to  have  been  raised  in  the  court  below,  it 
conld  not  be  entertained  in  the  Court  of  Appeal. 

The  appellate  court  will  not  entertain  a  ground  of  appeal,  however  reasonable  in  itself, 
which  seems  never  to  have  been  submitted  to  the  court  below,  at  least  where  the  case 
comes  up  on  exceptions  merely  to  the  Blaster's  report. 

This  was  an  appeal  from  an  order  made  in  a  creditor's  suit,  insti- 
tuted in  the  Ck>nrt  of  Chancery,  in  the  island  of  Barbadoes. 

William  Sharp,  the  testator,  being  seised  in  fee  of  two  estates  and 
plantations  in  Barbadoes,  and  being  possessed  of  personal  estate,  by 
his  wiU,  dated  at  Barbadoes  the  23d  October,  1845,  (amongst  others,) 
devised  and  bequeathed  the  plantation  called  Claybury,  together  with 
the  live  and  dead  stock  thereupon,  as  well  as  the  whme  produce 
which  should  be  iq,  upon,  or  about  the  said  plantation,  and  also 
divers  other  specific  articles  and  effects,  unto  his  son  George  Sharp, 
and  his  son-in-law,  Thomas  Francis  Cox,  their  heirs,  executors, 
administrators,  and  assigns,  subject  to  the  payment  of  such  of  his 
debts  and  legacies  as  should  not  be  paid  and  liquidated  by  the  means, 
and  in  the  manner  thereinafter  mentioned,  upon  the  trusto  following: 
First,  for  the  benefit  of  lus  four  daughters,  Sarah,  Henrietta,  Eliza- 
beth Clarke,  and  Wilhelmina,  or  so  long  as  they  should  remain 
unmarried;  secondly,  to  keep  down  the  interest,  and  gradually  to 
liquidate  such  of  the  debts  and  legacies  as  should  not  be  paid  oiF 
and  discharged  by  the  means  thereinafter  provided  for  the  payment 
thereof;  and  afterwards  upon  certain  trusts  therein  particularly  men- 
tioned, including  trusts  for  sale,  and  for  the  investment  of  the  produce 
of  such  sale,  after  payment  of  the  expenses,  and  of  any  debts  and 
legaciei^ which  might  then  be  due  upon  securities  belonging  to  him, 
for  the  benefit  of  his  said  four  daughters.  And  the  testator  further 
authorized  and  empowered  his  said  trustees,  George  Sharp,  and 
Thomas  Francis  Cox,  or  any  trustees,  or  trustee,  for  the  time  being, 
under  his  said  will,  should  any  of  his  debts  or  legacies,  left  unpaid  by 
the  means,  and  in  the  manner  thereinafter  provided  for  the  payment 
thereof,  be  called  for  at  a  time  when  they  were  unable  to  meet  the 
payment  thereof,  to  borrow  and  take  up  at  interest  as  much  money 
as  would  enable  them  to  pay  off  and  satisfy  the  same,  and  to  charge 
his  said  plantation  of  Claybury  with  the  payment  thereof.  And  the 
testator  further  directed,  authorized,  and  empowered  his  executors 
and  executrixes,  or  any  or  either  of  them,  who  should  qualify  to  his 
will,  as  soon  as  convenient  after  his  death,  to  sell  and  dispose  of  his 
plantation  called  Brewsters,  and  the  said  piece  or  parcel  of  land, 
either  together  or  separately,  at  or  for  the  best  price  or  prices  that 
could  or  might  be  obtaine<l,  and  to  execute  good  and  sufficient  con- 
veyances or  assurances  to  any  person  or  persons,  who  should  contract 
for,  or  purchase  the  same,  who  should  not  be  liable  or  accountable 
for  the  misapplication  or  non-application  of  the  purchase-money,  but 
the  receipts  of  such  his  executors  and  executrixes,  qualified  as  afore- 
said, should  be  a  good  and  sufficient  discharge,  and  good  and  suffi- 
cient discharges  for  the  payment  of  the  purchase-money,  or  any  part 
thereofl  And  such  purchase-money,  when  received,  together  with  all 
debts  which  might  be  due  at  the  time  of  his  death,  save  and  except 
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certain  debts  therein  mentioned,  and  thereby  specifically  bequeathed, 
and  all  other  property  of  which  he  might  die  possessed,  not  therein- 
before mentionea,  he  directed  to  be  paid  and  applied  by  such  his 
executors  and  executrixes,  qualified  as  aforesaid,  in  payment  of  the 
debts  due  firom  him  at  the  time  of  his  death,  and  the  legacies,  there- 
inbefore bequeathed ;  and  all  such  debts  and  legacies  as  should  not 
be  paid  by  the  sale  of  his  said  plantation  called  Brewsters,  the  said 
piece  or  parcel  of  land,  and  other  effects  and  property  as  aforesaid, 
he  did  thereby  charge  on  his  said  plantation,  called  Claybury,  with 
the  lands,  buildings,  and  appurtenances  thereunto  belonging,  when 
his  said  plantation,  called  Claybury,  should  be  sold,  under  the  pro- 
visions and  directions  contained  in  that  his  wilL  And  the  testator 
appointed  the  said  Greorge  Sharp  and  Thomas  Francis  Cox,  and  the 
said  Sarah  Sharp,  Henrietta  Sharp,  Elizabeth  Clarke  Sharp,  and 
Wilhelmina  Sharp,  executors  and  executrixes  of  his  said  will ;  and 
the  testator,  by  his  said  will,  directed  that  the  crops  of  the  said  plan- 
tation called  Brewsters,  until  the  same  should  be  sold,  and  the  crops 
of  his  said  plantation  called  Claybury,  should  be  shipped  and  con- 
signed to  the  mercantile  firm  of  Higginson  and  Co.  until  the  debt 
due  from  him  to  them  should  be  paid  off  and  discharged. 

The  testator  died  on  9th  May,  1846,  being  seised  of  and  entitled 
to  the  said  two  plantations  called  Claybury  and  Brewsters,  and  pos- 
sessed of  personal  estate.  His  son,  the  said  George  Sharp,  (the  heir 
at  law,)  and  Thomas  Francis  Cox,  alone  proved  the  will,  and  acted 
under  it. 

At  the  time  of  testator's  death,  he  was  indebted  as  follows :  Hav- 
ing been  indebted  to  Messrs.  Higginson  and  Deane,  for  moftey  lent 
to  him  by  them,  he  had  confessed  a  judgment  in  their  favor,  on  28th 
December,  1843,  in  the  Court  of  Common  Pleas,  in  Barbadoes,  to 
secure  the  principal  sum  of  6,000/.  at  five  per  cent,  interest,  and  on 
which  day  e^c^ecution  had  issued  against  him.  In  May,  1844,  having 
been  again  indebted  to  Higginson  and  Co.,  he  confessed  a  similar 
judgment  to  them,  to  secure  another  sum  of  5,000/.  and  interest,  and 
execution  issued  on  4th  May,  1844.  Both  the  amounts  covered  by 
these  judgments  remained  unpaid  at  testator's  death ;  and  he  was 
also  indebted  to  Higginson  and  Co.  in  a  further  sum,  for  money 
advanced,  and  for  supplies  furnished  for  the  two  estates.  The  testa- 
tor was  also  indebted  to  William  Tapin,  to  whom  he  had  granted  a 
bond,  dated  29th  March,  1825,  to  secure  the  repayment  of  a  suna  of 
1,500/.,  currency,  and  interest,  which  bond  remained  also  undis- 
charged, at  testator's  death.  Tapin  died  in  testator's  lifetime,  leav- 
ing a  will,  by  which  he  bequeathed  his  residuary  estate  to  a  trustee, 
for  the  benefit  of  certain  persons  therein  named,  and  appointed  the 
testator,  William  Sharp,  executor,  who  had  duly  proved  the  will  and 
acted  under  it  The  testator,  William  Sharp,  was  further  indebted 
to  the  West  India  Bank,  on  a  joint  and  several  bond,  to  secure  a 
sum  of  3,164/.  15^.  4^  also  unpaid. 

The  bill  was  filed  in  Barbadoes,  in  January,  1850,  by  the  assignees 
of  Messrs.  Higginson  and  Deane,  merchants,  in  Liverpool,  on  behalf 
of  themselves,  and  all  other  the  creditors  of  the  said  William  Sharp, 
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deceased,  against  the  said  Thoftias  Francis  Cox,  and  others,  the  exec- 
utors, for  an  account  of  the  moneys  due  to  them  as  such  assignees, 
and  of  the  testator's  other  debts ;  for  an  account  of  the  personal 
estate,  and  of  the  profits  of  the  testator's  real  estates  there ;  and 
praying  that,  if  necessary,  from  any  insufficiency  of  the  personal 
estate;  the  two  said  plantations  of  Bre^sters  and  Claybury,  might  be 
sqld  in  the  usual  way ;  that  the  produce ,  with  the  personal  estate, 
might  be  duly  administered ;  and  for  a  receiver  in  the  mean  time. 
The  answers  of  the  executors  having  set  forth  that  the  personal 
estate  was  insufficient,  a  decree,  by  consent,  was  taken,  on  14th 
November,  1850,  directing  the  Master  to  take  the  usual  accounts, 
and  to  proceed  to  a  sale  of  the  said  two  plantations. 

The  Master's  report  was  dated  25th  September,  1851,  and  con- 
tained a  schedule,  setting  out  the  various  debts  and  incumbrances, 
according  to  their  legal  and  equitable  priority.  Amongst  others,  he 
found  that  there  were  three  claims,  which  were  general  liens  against 
the  two  plantations,  and  due  as  follows :  First,  to  the  residuary  lega- 
tees, under  the  will  of  the  late  John  Tapin,  for  a  sum  of  1,500/^, 
currency,  and  interest,  equail  to  1,938/.  18s.  lOcL  sterling,  due  on  a 
bond,  dated  29th  March,  1825,  granted  by  the  testator,  William 
Sharp,  to  the  said  John  Tapin.  Secondly,  to  the  West  India  Bank, 
in  a  sum  of  3,164/.  155.  4d.,  for  principal  and  interest,  on  a  judgment 
and  execution  dated  21st  August,  1849,  confessed  by  Cox,  the  execu- 
tor of  testator,  upon  a  joint  and  several  bond  of  the  testator  and 
others  dated  14th  November,  1845,  given  to  the  said  West  India 
Bank,  to  secure  such  principal  and  interest  Thirdly,  to  the  plaintiffe, 
as  assignees  of  Messrs.  Higginson  and  Deane,  for  a  sum  of  11,075^ 
10^.  10(Lj  principal,  interest,  and  costs,  confessed  by  Cox,  as  executor 
above  mentioned,  on  21st  August,  1849,  and  on  which  judgment  ex« 
ecution  had  issued. 

To  this  report  the  defendants  filed  two  exceptions.  First,  that  the 
master,  had  ranked  the  sum  of  1,938/.  18«.  lOd.  as  due  to  the  residuary 
legatees  of  Tapin,  by  virtue  of  the  bond  before  set  forth,  as  payable 
out  of  the  purchase-money  arising  from  the  sale  of  the  said  two  plan- 
tations, prior  and  preferable  to  the  sum  of  11,075/.  10^.  lOd.  due  to 
the  complainants  on  the  judgment  confessed  by  Cox  as  above  men- 
tioned, whereas  the  master  ought  to  have  reported  the  said  sum  of 
11,075/.  IO5.  lOcL  due  on  the  said  judgment,  prior  and  preferable  to 
the  1,938/.  18^.  lOd.  due  on  the  bond  to  Tapin,  if  the  purchase-money 
arising  from  the  sale  of  the  plantations  were  legal  assets ;  but  if  such 

Eurchase-money  were  equitable  assets,  then-  that  the  master  should 
ave  ranked  the  same  equally  with  the  1,938/.  18^.  lOdL  due  on  the 
bond ;  and  as  a  further  exception,  the  complainants  alle^d  that  the 
said  bond  became  released  and  extinguished  by  reason  of  Tapin  hav- 
ing, by  his  will,  appointed  Sharp  an  executor  thereof,  and  who  had 
proved  the  wilL  Secondly,  that  the  master  had  ranked  the  said  sum 
of  3,164/.  15s.  4(2.  due  to  the  West  India  Bank  under  the  judgment 
and  execution  thereon  of  21st  August,  1489,  confessed  by  Cox  as  be- 
fore mentioned  before  the  said  sum  of  11,075/.  IO5.  10<L  due  to  the 
complainants,  whereas  he  ought  to  have  reported  that  the  said  two 
debts  ranked  equally. 
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These  exceptions  came  before  the  Cburt  of  Chancery  in  Barbadoea 
on  the  20th  of  November,  1851.  Previously  to  giving  judgment,  it 
was  referred  to  the  Master  to  ascertain  whether  the  executors  of  the 
testator  appeared  to  have  known  of  the  bond  debt  of  Tapin.  The 
Master  reported  that  the  amount  of  the  bond  debt  was  entered  up  in 
testator's  books  as  against  himself,  both  principal  and  interest ;  and 
moreover  that  the  Master  had  the  bond  in  his  possession.  The  coijrt 
then  overruled  both  the  exceptions ;  and  from  this  decision  the  as- 
signees of  Higginson  and  Co.  now  appealed. 

RoU  and  iVior,  for  the  appeUants,  contended  that,  by  virtue  of  the 
direction  in  the  will,  that  the  crops  of  the  estates  should  be  consigned 
to  Higginson  and  Co.  until  the  debt  due  to  them  should  be  paid  off 
and  discharged,  they  acquired  a  priority  over  the  residuary  legatees 
of  Tapin  and  over  the  West  India  Bank,  and  a  right  to  be  satisfied 
first  out  of  the  estate.  That  the  debt  due  to  Tapin  had,  at  the  tes- 
tator's death,  been  reduced  to  a  simple  contract  debt,  by  reason  of 
Tapin  having  made  the  testator  his  executor.  That  the  debt  due  to 
the  appellant  was  entitled  to  priority  over  that  due  to  Tapin's  legatees, 
In  consequence  of  Cox  having  confessed  judgment ;  but  that,  at  all 
events,  it  was  entitled  to  rank  equally  with  the  other  debts,  inas- 
much as  the  testator  had,  by  his  will,  made  his  assets  equitable  assets. 
The  following  cases  were  cited :  NoeUw,  Robinson^  2  Vent  358;  2  Ch. 
Ca.  145 ;  Blankard  v.  Oaldy^  4  Mod.  226 ;  Thompson  v.  Grant,  1  Russ, 
450,  n.  (a) ;  Charlton  v.  Wright^  12  Sim.  274 ;  Lyon  v.  Colville^  1 
CoU.  449. 

Lloyd  and  Clarke^  for  the  respondents,  the  residuary  legatees  of 
Tapin,  and  the  West  India  Bank,  who  had  lodged  separate  cases, 
were  not  called  upon  to  address  themselves  to  any  point  except  the 
construction  of  6  Geo.  2,  c.  7,  s.  4,  and  how  far  real  estate  of  a  per- 
son deceased  in  her  Majesty's  plantations  was  made  equally  divisible 
among  creditors  of  whatever  rank.^  • 

RoUy  replied. 

The  judgment  of  the  court  was  delivered  by 

Knight  Bruce,  L.  J.     Three  points  have  been  made  in  support 

'  The  5  Geo.  2,  c.  7,  s.  4,  is  as  follows :  **  That  the  houses,  lands,  negroes,  and 
other  hereditaments  and  real  estates  situate  or  being  within  any  of  the  said  plantations 
belonging  to  any  person  indebted,  shall  be  liable  to  and  chargeable  with  all  just  debts, 
duties,  and  demands  of  what  nature  or  kind  soever,  owing  oy  any  such  person  to  his 
Majesty,  or  any  of  his  subjects,  and  shall  and  may  be  assets  for  tiie  satisfaction  thereof 
in  like  manner,  as  real  estates  are  by  the  law  of  England,  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  remedies,  pro- 
ceeding, and  process  in  any  court  of  law  or  equity,  in  any  of  the  said  plantations 
respectively,  for  seizing,  extending,  seUing,  or  disposing  of  any  such  houses,  lands, 
negroes,  and  other  hereditaments  and  red  estates,  towards  the  satisfection  of  such 
debts,  duties,  and  demands,  and  in  like  manner  as  personal  estates  in  any  of  the  said 
plantations  respectively  are  sdzed,  extended,  sold,  or  disposed  of  for  the  satisfactioo 
of  debts."  ,        ,  i^ 
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of  this  appeal,  as  to  two  of  which  we  have  not  thought  it  necessary 
to  hear  the  respondents'  counsel.  Of  these  two,  one  was  the  ques- 
tion of  the  effect  of  a  will  of  the  obligee  in  a  bond  having  made  the 
obligor  his  executor ;  and  it  was  contended  that  the  effect  of  that 
though  not  to  destroy  the  debt,  was  to  take  awa^its  priority  as  a 
specialty  debt.  We  are  dealing  with  that  question  only  •as  an  equi* 
table  one,  and  the  law  of  the  case  is,  on  the  present  occasion,  im- 
materiaL  We  are  of  opinion  that,  in  equity  and  in  substance,  the 
debt  remains  exactly  as  it  was  —  exactly  as  it  would  have  been  if  a 
stranger  had  been  the  executor.  The  second  point,  on  which  we  did 
not  think  it  necessary  to  hear  the  respondents'  counsel,  was  the  lien 
said  to  have  been  given  to  the  house  of  Higginson,  Irlam,  and  Co., 
for  their  debt,  by  the  direction  in  the  will  to  consign  the  produce  of 
the  testator's  estate  to  them  until  their  debts  shomd  be  discharged. 
We  are  of  opinion  that  that  is  a  point  open  to  reasonable  argument. 
We  do  not,  however,  pronounce  any  opinion  upon  it  We  do  not 
think  it  necessary  to  say  how  we  would  have  dealt  with  it,  if  the 
point  had  been  properly  before  us ;  for  we  are  of  opinion  that  it  is 
not  so.  There  is  not  the  least  trace  of  the  point  having  been  made 
before  the  Master  to  whom  the  matter  was  referred,  or  before  the 
court ;  and  it  would  be  too  much  to  say  that,  when  the  case  is  before 
a  court  of  appeal  upon  exceptions  merely,  a  point  of  that  description, 
raised  neither  before  the  Master  nor  before  the  court,  should  be  capa- 
ble of  being  raised  in  the  court  of  last  resort.  That,  therefore, 
furnishes  no  ground  of  appeal 

The  remaining  ground,  upon  which  the  respondents'  counsel  were 
heard,  was  the  question  of  equitable  assets,  a  question  dividing  itself 
into  two  branches ;  one,  whether  the  effect  of  the  statute  5  Greo.  2,  c.  5, 
was  to  render  the  real  estates  equally  divisible  among  all  the  credit- 
ors, of  whatever  rank ;  and,  if  it  were  not  so,  whether  it  was  compe- 
tent to  a  testator,  seized  of  such  property,  to  disappoint  or  change 
the  legal  distribution  of  the  assets,  by  directing  an  equal  distribution ; 
which,  in  effect,  the  testator  had  attempted  ta  do  in  the  present  case. 
We  have  considered  the  first  branch  of  this  question  with  all  the 
attention  due  to  it  upon  its  own  account ;  and,  moreover,  by  reason 
of  the  manner  in  wiiich  it  appeared  to  have  struck  a  learned  and 
distinguished  judge,  now  deceased,  before  whom  the  point  was 
brought,  and  who  appeared,  according  to  the  report,  to  have  given  an 
opinion  upon  it  in  the  case  of  CharUon  v.  Wright^  12  Sim.  274 ;  a 
case  with  reference  to  which,  however,  I  may  say  that,  to  the  best  of 
my  recollection,  the  argument  was  not  adversely  conducted  before 
that  learned  judge,  who  probably  had  not  the  benefit  of  such  a 
discussion  as  would  have  taken  place,  if  the  instructions  under  which 
the  counsel  proceeded  had  been  of  an  adverse  nature,  which,  I  think, 
they  were  not  We  are  of  opinion  that  the  true  construction  of  the 
statute  5  Geo.  2,  c.  7,  s.  4,  taking  both  branches  of  the  4th  section 
together,  is,  that  the  legal  priority  of  debts  was  not  intended  to  be 
interfered  with,  and  that,  in  making  by  a  clause,  declaratory  or  other- 
wise, real  estate  in  the  West  Indies  applicable  to  the  payment  of 
debts  generally,  the  legislature  meant  to  do  so  in  such  a  way  as  to 

7' 
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give  the  same  priority  to  specially  creditors  against  the  real  estate  as 
they  always  had  had  against  tne  personal  estate ;  and  we  are  of 
opinion,  on  considering  the  whole  language  of  the  section,  that  it  is 
impossible  to  give  it  with  propriety  or  reasonableness,  any  other  con- 
struction. CTon^eration,  however,  is  due  to  the  fact,  which,  we  believe, 
is  historically  true,  that  no  time  has  ever  existed  in  which,  in  the 
island  of  Barbadoes,  real  estate  was  not  assets  applicable  to  the  pay- 
ment of  simple  contract  debts.  There  could  be  no  doubt  that,  either 
on  the  ground  of  treating  it  as  a  mercantile  property,  or  treating  real 
estate  there  as  being  merely  subsidiary  to  traae,  or  on  some  other 
ground,  that  has  been  the  course  of  proceeding  in  that  island.  Upon 
all  these  grounds,  therefore,  whether  taken  together,  or  whether  we 
proceed  upon  the  true  construction  of  the  s&tute  alone,  we  have 
come  to  the  conclusion  that  the  real  estate  was  applicable  as  well  as 
the  personal  estate,  by  law,  to  the  payment  of  specialty  debts  in  the 
first  instance,  in  preference  to  simple  contract  debts,  and  that  it  was 
not  competent  in  the  testator  to  disappoint  the  rule  of  law  in  that 
respect  If  it  had  been,  in  this  instance,  he  had  clearly  done  so ;  but 
we  are  of  opinion  that  it  was  beyond  his  power  to  do  so ;  that  it  was 
as  much  beyond  his  power,  vrith  regard  to  the  real  estate,  as  it  was 
vrith  regard  to  the  personal  estate.  In  that  respect,  and  in  that  sense, 
his  real  estate  and  his  personal  estate,  stood  on  the  same  footing. 
We  are  of  opinion,  therefore,  that  the  appeal  is  groundless,  and  must 
be  dismissed,  vrith  costs.  The  fact  that  there  are  separate  cases  on 
the  part  of  the  respondents,  seemed  at  first  to  give  rise  to  some  ground 
for  remark.  An  explanation,  however,  has  been  given,  which  seems 
satisfactory;  and  the  point  not  having  been  pressed  against  the 
respondents  on  the  part  of  the  appellants,  we  do  not  think  it  right 
to  recommend  to  her  Majesty  to  direct  any  difierence  to  be  made 
with  regard  to  the  costs  on  that  ground. 

Order  cof^brmed^  vriih  costs. 


CASES 


ABGUED    AND    DETERMINED 


XX    TBB 


COURT    OF    QUEEN'S    BENCH; 


AWD  T7P0K 


WRITS  OP  ERROB  FROM  THAT  COURT  TO  THE  EXCHEQUER  CHAMBER, 


DURING  THE  TEAB  18M. 


Bbgina  V.  Day. 
Jane  S,  1854. 


Coroner f  Election  of —  Qualificatian  of  Elector —  RifflU  of  Common 

in  gross. 

The  (maSifScadon  necessary  to  give  a  rote  in  elections  of  coroners,  must  be  a  legal  interest  in 
lands  amonnting  to  a  fieehouL 

A  right  of  common  in  gross  is  an  insnfflcient  qnalification. 

A  RULE  having  been  obtained,  in  Hilary  term,  1853,  for  an  infor- 
mation in  the  natnre  of  a  quo  warranto  to  be  filed  against  Frederick 
Day,  to  show  W  what  authority  he  exercised  the  office  of  coroner  for 
the  county  of  Hertford,  the  foUowing  case  was  ordered  to  be  stated 
for  the  opinion  of  ttiis  court :  — 

On  or  about  the  23d  of  May,  1852,  her  Majesty's  writ  de  coronor 
tore  eUgendo  was  duly  issued,  and  directed  to  tne  sheriff  of  the  county 
of  Hertford,  for  the  election  of  a  coroner  for  the  Hemel  Hempstead 
district  of  the  said  county,  being  one  of  the  coroners'  districts,  into 
which  the  said  county  was  then  divided,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  In  obedience  to  the  said 
writ,  the  said  sheriff  duly  appointed  his  court  for  the  said  election  to 
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be  holden,  and  the  same  was  accordingly  duly  holden  on  Friday,  the 
4th  of  June,  1852,  at  Hemel  Hempstead,  within  the  said  district,  at 
which  time  and  place  the  said  election  was  duly  proceeded  with, 
according  to  law.  The  above-named  Frederick  Day,  and  one  Edward 
Pope,  each  duly  qualified  to  be  elected  to  the  said  office,  and  being 
respectively  candidates,  and  the  only  candidates,  for  the  sam^  office  on 
tlie  occasion  of  the  said  election,  were,  at  the  court  so  holden  as  afore- 
said, duly  submitted  for  election  to  the  said  office,  to  the  electors  then 
and  there  present ;  and  the  said  election  not  having  been  determined 
upon  the  view  at  the  said  court,  with  the  consent  of  the  electors  then 
and  there  present,  but  a  poll  having  been  duly  demanded  on  behalf  of 
the  said  Edward  Pope,  who  was  in  a  minority  on  the  show  of  hands  at 
the  said  court,  a  poll  was  duly  had  and  taken,  according  to  law,  on 
the  7th  and  8th  of  June,  1852,  at  the  end  of  which,  the  said  Frederick 
Day  was  declared  by  the  under-sheriff  presiding  and  taking  the  poll 
at  the  said  election,  to  be  duly  elected,  and  was,  in  due  form  of  law, 
sworn  into  office  accordingly.  At  the  poll  so  had  and  taken,  the  said 
Edward  Pope  and  Frederick  Day,  were  the  only  candidates  for  the 
said  office,  submitted  to  the  choice  of  the  electors  entitled  to  vote  at 
the  said  election.  James  Raggett,  of  the  town  of  Hemel  Hemp- 
stead, aforesaid,  claimed  to  vote,  and  was  admitted  to  vote,  for, the 
said  Frederick  Day,  but  was  objected  to  by  the  said  Edward  Pope. 
.  A  question  has  arisen  between  the  said  Edward  Pope  and  Frederick 
Day,  whether  the  said  James  Raggett  was  entitled  to  vote  at  the  said 
election,  the  said  Frederick  Day  affirming  that  he  was,  and  the  said 
Edward  Pope  that  he  was  not,  entitled  so  to  vote.  In  the  49  Greo. 
3,  an  act  was  passed,  intituled  ^  An  Act  for  vesting  in  trustees  a  cer- 
tain tract  of  open  pasture  land,  called  Boxmoor,  in  the  parish  of 
Hemel  Hempstead,  in  the  county  of  Hertford,  upon  certsun  trusts, 
applying  the  produce  thereof,  and  for  better  securing  the  rights  of 
the  respective  parties  entitled  to  the  said  moor.'  [This  act  was  to 
be  referred  to  by  either  party,  or  by  the  court,  on  the  argument,  or 
on  the  decision  of  this  case.]  The  tract  of  pasture  land  caUed 
Boxmoor,  and  other  the  hereditaments  and  premises  in  the  said  act 
mentioned  are  freehold,  and  situate  partly  in  the  parish  of  Hemel 
Hempstead  aforesaid,  and  partly  in  the  hamlet  of  Bovingdon,  but 
entirely  within  the  said  district  for  which  the  said  election  took  place. 
From  the  passing  of  the  said  act,  up  to  and  at  the  time  of  the  said 
election,  such  parts  of  the  said  pasture  land  as  were  not  demised  or 
leased  according  to  the  provisions  of  the  said  act,  were  subject  to  the 
provisions  of  the  said  act,  and,  in  pursuance  of  the  regulations  and 
stints  in  that  behalf,  from  time  to  time  made  by  the  trustees  for  the 
time  being  acting  under  and  by  virtue  of  the  said  act,  used  and 
enjoyed  for  purposes  of  pasturage  by  such  of  the  inhabitants  of  the 
parish  of  Hemel  Hempstead,  and  hamlet  of  Bovingdon  aforesaid  as 
were  for  the  time  being  householders  of  the  same  parish  and  ham- 
let of  certain  whole  tenements  situate  therein,  which  were  either 
standing  at  the  time  of  the  passing  of  the  said  act,  or  had  been 
erected  on  the  sites  of  such  tenements  as  were  so  standing,  and 
which  said  tenements  were  before  and  at  the  time  of  said  election, 
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and  are  no^  identifiable  by  iron  labels  or  tickets  affixed  to  them. 
The  valae  of  such  pasturage  to  each  of  such  inhabitants,  was,  before, 
and  at  the  time  ot  the  said  election,  about  65.  a  year.  During  all 
liie  time  aforesaid,  the  rivers  Gbde  and  Bulboum,  in  the  said  act 
mentioned,  and  running  through  and  covering  several  acres  of  the 
said  moor,  were  subject  to,  and  according  to  the  provisions  of  the 
said  act  used  and  enjoyed  for  the  purposes  of  fishing  and  taking  fish 
therein,  by  such  inhabitant  householders  for  the  time  being  of  the 
said  parish  and  hamlet  as  aforesaid.  Subject  to  such  user  and  enjoy- 
ment of  pastura^  and  of  fishing  and  taking  of  fish  as  aforesaid,  the 
rents,  issues,  and  profits  of  the  said  moor,  and  of  the  wharf  and 
other  the  hereditaments  and  premises  in  the  said  act  mentioned,  were 
firom  the  time  of  the  passing  of  the  said  act  up  to  and  at  the  time  of 
the  said  election,  received  by  the  trustees  for  the  time  being,  acting 
under  and  by  virtue  of  the  said  act,  and  have  been  by  such  trustees 
annaally  firom  time  to  time,  during  all  that  time,  applied  and  divided, 
aa  to  three  fourth  parts  thereof,  to  and  for  the  advantage  of  the  in- 
habitant householders  for  the  time  being  of  the  said  parish  of  Hemel 
Hempstead ;  and,  as  to  the  remaining  one  fourth  part  thereof,  to  and 
for  the  use  and  advantage  of  the  inhabitant  householders  for  the  time 
being  of  the  said  hamlet  of  Bovingdon. 

Before,  and  at  the  time  of  the  said  election,  the  said  James  Rag- 
gett was  an  inhabitant  of  the  said  parish  of  Hemel  Hempstead,  and 
a  householder  of  the  same  parish  of  a  whole  tenement  situate 
therein,  being  one  of  the  said  tenements  the  householders  whereof  so 
used  and  enjoyed  the  said  moor  for  the  purposes  of  pasturage  as 
aforesaid,  and  the  said  rivers  for  the  purposes  of  fishing  and  taking 
fish  as  aforesaid,  and  was,  at  the  tune  of  the  said  election,  in  the 
actual  use  and  enjoyment  of  such  right  of  pasturage  and  fishing 
respectively,  and  entiued  to  the  other  benefits  and  advantages  of  the 
said  act  The  said  James  Raggett  had  not,  at  the  time  of  the  said 
election,  any  right  or  title  to  vote  at  the  same  election,  except  as 
hereinbefore  set  forth  or  referred  to. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said 
James  Raggett  was  entitled  to  vote  at  the  said  election.  If  the 
court  shomd  be  of  opinion  in  the  affirmative  thereof,  then  it  was 
agreed  that  no  further  proceedings  should  be  taken ;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  the  said  Frederick  Day  agreed 
that  judgment  of  ouster  should  be  forthwith  signed  against  him  ;  it 
being  also  agreed  that  neither  party  should  seek  costs  against  the 
other  in  either  event 

Foster  ( Kemplay  was  with  him)  for  the  crown.  —  The  right  of 
James  Raggett  to  vote  at  the  election,  depends  in  great  measure  on 
the  construction  of  the  act  referred  to  in  the  case,  the  49  Geo.  3,  c. 
169.  The  effect  of  the  provisions  of  that  statute  is,  that  Rageett 
has  an  interest  as  a  householder  of  Hemel  Hempstead,  which  dfoes 
not  amount  to  an  equitable  freehold.  The  land  itself  of  Boxmoor 
is,  by  the  act,  section  1,  vested  in  trustees  ^  for  the  best  use  and 
advantage  of  the  inhabitants  of  Hemel  Hempstead  and  Bovingdon." 
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By  the  deed-poll  of  1799,  recited  in  that  section,  the  trostees  were 
even  empowered  to  sell  and  convey  away  portions  of  the  mooor. 
Then,  section  5  vests  in  the  trustees  all  produce,  &a,  accruing  from 
the  moor.  Section  7  gives  the  trustees  power  to  make  by-laws 
modifying  the  enjoyment  by  the  inhabitants.  They  also  have 
powers  of  leasing,  (section  9,)  of  inclosing,  (section  11,)  and  of  stint- 
ing the  rights  of  common  of  the  inhabitants,  (section  12,)  at  their 
discretion*  The  inhabitants  consequentiy  have  an  equitable  interest 
which  does  not  amount  to  a  freehold ;  Jbavis  v.  Wadding'tany  7  Man. 
&  6.  37.  Now,  in  elections  for  coroners,  freeholders  alone  are  enti* 
tied  to  vote  at  common  law.  Coke's  2d  Institute,  174,  Hawkins's 
PL  of  the  Crown,  b.  iL  c  9,  s.  10, 1  Black.  Com.  337,  Dalton's  Office 
of  Sheriff,  443.  The  common  law  rules  for  the  election  of  coroners 
and  knights  of  the  shire  were  the  same  until  the  10  Hen.  6,  a  2, 
altered  the  qu^dification  for  the  latter,  but  it  left  coroners  eligible  by 
freeholders  having  a  legal  freehold  of  any  value.  The  58  Geo.  3,  c. 
95,  s.  2,  first  gave  a  vote  in  the  elections  of  coroners  to  mortgagors 
and  cestuis  que  trust  in  possession  having  an  equitable  freehold. 
But  the  7  &  8  Vict  c.  92,  s.  1,  repeals  that  statute  absolutely ;  sec- 
tion 9,  speaking  of  persons  ^  duly  qualified  to  vote,"  means  the  <dd 
common  law  qualincation  of  a  legal  freehold.  Section  13,  which 
gives  the  form  of  oath  that  may  be  administered  to  voters,  specifies 
a  <'  freehold  estate ; "  and  section  19  again  speaks  of  freeholders. 
Baggett  has  not  even  an  equitable  freehold ;  Eind  if  he  had,  he  would 
still  not  be  qualified  to  vote.  Then,  as  to  the  right  of  common  pos* 
sessed  by  the  inhabitants  under  the  Local  Act,  that  is  insufficient  to 
give  a  vote,  for  it  is  a  common  in  gross,  and  not  appendant,  and  that 
IS  an  insufficient  qualification.  Dalton's  Office  of  Sheriff^  p.  333, 
Elliott's  Registration  of  Electors,  p.  34.  The  right  of  fishing  under 
the  Local  Act  is  of  the  same  nature  as  the  right  of  common.  The 
Boxmoor  by-laws  have  established  a  stint  regulating  the  user  of 
these  rights,  and  those  by-laws  may  be  modified  at  the  discretion  of 
the  trustees.  The  trustees  may  determine  to  agist  cattie  on  the 
moor,  and  apply  the  rents  to  the  best  use  of  the  inhabitants,  instead 
of  continuing  them  in  the  enjoyment  of  the  commonable  rights. 
Under  an^  circumstances,  the  right  .to  these  profits  d  prendre  depends 
on  inhabitancy,  and  Baggett  may  be  a  mere  weekly  tenant,  so  that 
his  interest  as  commoner  can  give  him  no  qualification* 

Lushy  contra,  (BramweU  was  with  him.).  First,  Baggett  has  an 
equitable  interest,  amounting  to  a  freehold  in  point  of  duration,  for 
he  has,  under  the  local  statute,  an  interest  in  Boxmoor  so  long  as  he 
continues  an  inhabitant  of  Hemel  Hempstead,  and  that  falls  pre- 
cisely within  the  class  of  interests  of  uncertain  duration,  which  Lord 
Coke  classes  among  freeholds ;  Co.  Litt  42,  a.  During  the  inhabit- 
ancy the  interest  is  indefeasible,  for  the  Boxmoor  trustees  are  bound 
to  hold  the  land  for  the  best  use  of  the  inhabitants  —  section  1 ;  and 
the  indentures  specifying  the  trusts  show  that  the  trusts  are  to  con- 
tinue as  long  as  inhabitancy.  This  interest,  therefore,  being  deter- 
minable on  an  uncertain  event,  amounts  to  a  freehold,  Beeson  v. 
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BwrUm^  12  Com.  B.  Rep.  647 ;  s.  c.  14  Eng.  Rep.  276.  By  section  13, 
of  the  local  act,  it  is  transferable  from  one  mhabitant  to  another. 
Secondly,  Raggett  has  a  legal  estate  of  freehold  in  the  common  and 
fishery,  thongh  tiie  freehold  of  the  soil  may  be  in  the  trustees,  and 
tiie  restrictions  which  may  be  imposed  on  his  enjoyment  of  those 
lights  do  not  mafce  them  the  less  a  legal  tenement.  It  is  true  these 
are  rights  in  gross,  but  the  authority  of  Dalton  is  insufficient  to  show 
that  they  therefore  do  not  form  a  qualification.  The  King  v.  Dersing* 
ham^  7  Term  Rep.  671,  shows  that  the  holder  for  life  of  common  in 
gross  has  a  fireehold.  There  is  no  reason  for  the  distinction  between 
common  in  gross  and  appendant. 

f  Lord  Campbell,  C.  J.  You  cannot  say  there  is  no  distinction. 
The  land  to  which  common  appendant  is  annexed  makes  it  more 
Talnable,  and  so  a  better  qualification. 

CoLEBiDOB,  J.  According  to  Dalton,  an  advowson  is  no  qualifica- 
tion.3 

An  advowson  is  only  a  right  of  presentation,  and  no  interest  in 
the  land.  But  a  commoner  disseized  had  an  assize,  1  Com.  Dig. 
tit  <*  Common,"  and  that  involves  the  assumption  that  his  interest 
WHS  a  fi^eholdL  But  this  is  something  more  ttian  an  ordinary  com- 
mon in  gross ;  it  is  a  peculiar  right  created  by  the  local  act  The 
lands  vested  in  the  trustees  were  purchased  with  the  money  of  the 
inhabitants  for  whose  benefit  they  are  held,  and  against  whom  there 
is  no  right  to  approve.  Thirdly,  assuming  that  Raggett  had  only  an 
equitable  interest,  freehold  in  point  of  duration,  that  was  a  sufficient 
qualification.  It  is  a  mistake  to  suppose  that  the  58  Geo.  3,  c.  95, 
created  the  right  of  equitable  owners  in  possession  to  vote  in  elec- 
tions of  coroners.  Persons  having  an  eqmtable  interest,  freehold  in 
point  of  duration  and  coupled  with  possession,  were  within  the 
common  law  rule  givins^  a  qualification  to  ^  freeholders,"  that  word 
denoting  the  quantity  of  interest  and  the  kind  of  tenure.  The  object 
of  the  58  Geo.  3,  c.  95,  was  not  to  give  such  persons  a  vote,  but 
rather,  as  its  language  shows,  (section  2,)  to  exdude  trustees  not  in 
possession.  The  oath  given  by  that  statute  requires  mortgagors  and 
eegtms  qiie  trust  to  swear  that  they  are  '^  freeholders,"  so  that  the 
yord  is  not  confined  to  legal  estate. 

[CoLERiBOE,  J.  That  oath  is  given  in  a  section  preceding  the 
section  conferring  a  vote  on  equitable  interests,  and  the  oath  can  be 
tendered  to  "  freeholders  "  only.] 

It  cannot  be  that  mortgagors  in  possession  were  to  evade  the  oath 
altogether.  There  is  complete  absence  of  authority  to  show  that 
^  freeholder"  in  the*  old  authorities  and  in  the  statutes  had  reference 
to  any  thing  but  tenure  and  quantity  of  interest 

Foster  replied,  and  cited  Heywood  on  County  Elections,  105. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  James  Raggett  was 
not  entitled  to  vote.  It  is  dear  that  his  right  to  vote  depends  on  the 
conunon  law,  for  the  58  G^.  3,  c.  95,  on  which  statute  alone  he 
could  rely  as  giving  him  a  qualification,  has  been  repealed.     What, 
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then,  is  the  right  to  vote  at  common  law  ?  It  was  the.  same  in  elec- 
tions of  coroners  as  in  elections  of  knights  of  the  shire,  that  is,  a  legal 
as  opposed  to  an  equitable  interest  was  requisite  in  either  case  to 
give  the  right  of  voting.  The  7  &  8  WilL  3,  c  25,  created  a  qualifi- 
cation for  certain  equitable  interests  as  far  as  dections  of  kniff hts  of 
the  shire  were  concerned,  but  in  elections  of  coroners  the  qualification 
remained  as  at  common  law,  and  a  legal  estate  and  interest  were 
requisite  until  the  58  Greo.  3,  c.  95,  created  a  qualified  nsht  of  voting 
in  favor  of  certain  equitable  interests.  That  statute  being  repealed, 
the  matter  is  remitted  to  the  old  common  law  rule.  As  to  the  right 
of  common  which  is  here  relied  on  as  being  a  legal  interest  sufficient 
to  form  a  qualification,  it  is,  at  the  utmost,  a  right  of  common  in 
gross,  which,  accordinc;  to  Dalton's  high  authority,  gave  no  right  to 
vote  in  elections  of  knights  of  the  shire,  nor  consequently  in  elections 
of  coroners.  It  follows  that  judgment  of  ouster  must  be  signed 
against  Mr.  Day. 

Coleridge,  J.  I  am  of  the  same  opinion.  If  the  right  of  cestuis 
que  trust  to  vote  in  elections  of  coroners  was  created  by  the  58  Geo. 
3,  c  95,  that  right  is  destroyed  by  the  repeal  of  the  statute  conferring 
it  Now,  independentiy  of  the  older  authorities,  the  frame  of  that 
statute  shows  that  it  was  intended  to  confer  a  new  right,  and  not 
merely  to  declare  an  existing  right  in  cestuis  que  trusty  while  it  ex- 
cluded trustees,  as  contended  by  Mr.  Lush.  The  provisions  excluding 
trustees  and  mortgagees  from  the  right  to  vote  were  inserted  because 
those  persons  would  have  been  included  under  the  term  "  freeholders," 
to  whom  the  statute  gave  a  qualification ;  and  then  the  legislature 
went  on  to  create  a  qualified  right  in  mortgagors  and  cestuis  que 
trust  in  possession.  Dalton's  authority  is  express  to  show  that,  at 
common  law,  James  Raggett's  interest  was  insufficient  to  give  a 
vote. 

Erle,  J.  I  am  of  the  same  opinion.  The  legal  interest  relied  on 
to  entitie  Raggett  to  vote  is  a  common  in  gross,  which  according  to 
Dalton  is  insufficient  The  equitable  interest  relied  on,  even  if  it 
were  freehold,  would  probably  give  him  no  right  to  vote ;  but  it  is 
not  shown  to  be  a  fireehold,  for  it  is  dependent  on  by-laws  which  ma^ 
alter  or  redeem  it  at  the  discretion  of  the  trustees. 

Judgment  of  ouster. 
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IN  THE  EXCHEQITEB  CHAMBBB. 

Oswald  v.  Thb  Mayor,  &c.,  (t^  Bbrwiok-upon-Twbbd.^ 

May  10,  1854. 

Principal  and  Surety — Mwdcipal  Corporation —  Treasurer —  Chang^e 

of  Tenure  in  Office  —  Liability  of  Surety. 

Tfa«  Manidpal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  s.  58,  proyides,  that  the  coancil  of 
eTcrj  borough  shall,  in  every  year,  appoint  a  treasurer  of  the  borough,  and  shall  take 
such  security  for  the  due  execution  of  bis  office  as  they  shall  think  proper,  and  in  case  of 
a  Tacancy,  by  death,  resignation,  removal,  or  otherwise,  may  appoint  another  person  in 
bis  place.  By  section  60,  the  treasurer  shall,  at  such  times  during  the  continuance  of  his 
office,  or  within  three  months  after  the  expiration  of  it,  and  in  such- manner  as  the  council 
shall  direct,  duly  account  for  money  received.  By  the  statute  6  &  7  Vict.  c.  89,  s.  6,  the 
above-mentioned  provision,  that  the  council  shall,  in  every  year,  elect  a  treasurer,  is 
repealed,  and  it  is  enacted,  that  the  council  of  every  borough  shall,  on  the  9th  of  Novem- 
hcr,  next  after  the  passing  of  the  act,  appoint  a  treasurer,  who  shall  thenceforth  hold  his 
office  durine  the  pleasure  of  the  council  for  the  time  being ;  and  in  case  of  a  vacancy,  the 
council  shau,  within  twenty-one  days  after,  appoint  a  fresh  one.  Subsequent  to  the  month 
of  November,  1841,  K.  was  appointed  treasurer  for  the  remainder  of  the  year,  to  Novem- 
ber, 1842,  if  the  council  should  so  long  please.  On  the  9th  of  NovemMr,  1842,  he  was 
elected  treasurer  again,  and  continued  in  office  for  the  year,  until  the  9th  of  November, 
1843,  when  he  was  again  elected  to  be  treasurer,  (the  statute  6  &  7  Vict,  c  89,  having  then 
eome  into  operation,  J  during  the  pleasure  of  the  council  for  the  time  being.  He  remained 
treasurer  down  to  June,  1848.  On  his  first  election,  he  entered  into  a  bond,  with  sureties, 
who  bound  themselves  for  his  duly  accounting  for  and  due  payment  of  moneys  received 
"  during  the  whole  time  of  his  continuing  in  the  said  office,  in  consequence  of  the  said 
tkBctioD,  or  under  any  annual  or  other  future  election."  In  1848,  when  he  ceased  to  be 
treasurer,  there  were  certain  sums  which  he  had  received  since  the  9th  of  November,  1843, 
and  which  he  had  not  duly  paid  over:  — 

Hdd,  in  an  action  against  a  surety,  by  a  majority  of  the  court,  that  the  change  made  by  the 
statute  of  Victoria,  in  the  tenure  of  the  office 'from  that  of  an  annual  appointment  to  an 
appointment  during  pleasure,  did  not  exempt  the  sureties  from  liabilities,  as  the  duties 
were  not  altered,  and  they  had  agreed  to  be  bound  for  his  conduct  as  treasurer,  not  only 
during  his  first  election,  but  under  any  annual  or  other  future  election. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Queen's 
Bench,  in  favor  of  the  plaintiffs  below,  on  a  demurrer  to  a  plea  in  an 
action  of  covenant. 

The  pleadings, — set  out  in  the  report  below,  22  Law  J.  Rep.  (n.  s.) 
Q,  B.  129 ;  s.  c.  16  Eng.  Rep.  236,  —  are,  together  with  the  ailment, 
sufficiently  stated  in  the  judgments  of  the  different  judges.  The  case 
was  argued  (Jan.  19)  by 


Dhthanky  for  the  plaintiff  in  error ;  and  by 
Mamstyj  for  the  defendants  in  error. 


Cur.  adv.  vulL 


1  Coram  Jervis,  C.  J.,  Pollock,  C.  B.,  Platt,  B.,  Alder»on,  B.,  Maule,  J,, 
Cbssswell,  J.f  Williams,  J.,  and  Martin,  B. 
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As  fheir  lordships  were  not  agreed  in  opinion,  separate  judgments 
were  given.  • 

ff 

Martin,  B.  This  is  a  writ  of  error  upon  a  judgment  of  the  Court 
of  Queen's  Bench.  The  declaration  was  upon  a  deed  dated  the  15th 
of  January,  1842,  which  recited  that  at  meetings  of  the  town  council 
of  the  borough  and  town  of  Berwick-upon-Tweed,  held  on  the  21st 
of  December,  1841,  and  the  11th  of  January,  1842,  certain  resolutions 
were  agreed  to  relative  to  ihe  office  of  treasurer  of  the  borough,  and, 
amongst  them,  that  the  treasurer  should  find  securities  for  the  due 
execution  of  his  office  in  the  sum  of  2,000/.,  and  that  at  one  of  these 
meetings  a  person  named  Murray  had  been  elected  the  treasurer.  The 
deed  then  proceeded  to  state  that  the  said  Murray  and  the  defendant 
and  certain  other  persons,  as  cautioners,  sureties,  and  full  debtors  with 
Murray,  bound  themselves  jointiy  and  severally  to  the  plaintiffs  to 
pay  to  them  all  sums  of  money  which  Murray  should  receive  "in 
virtue  of  his  said  appointment  as  treasurer  as  aforesaid,  during  the 
whole  time  of  his  continuing  in  the  said  office,  in  consequence  of  the 
said  election,  or  under  any  annual  or  other  future  election  of  the  said 
council  to  the  said  office.  The  deed  then  proceeds  to  provide  for  the 
due  execution  by  Murray  of  his  said  office,  and  for  hia  attention  to 
its  duties  during  his  continuance  in  office,  and  limited  the  liability,  by 
reason  of  it,  to  2,000^  The  declaration  then  alleged,  that  Murray 
became  treasurer  by  virtue  of  the  election  mentioned  in  the  deed,  and 
that  by  virtue  of  an  election  made  on  the  9th  of  November,  1842,  and 
other  subsequent  elections,  he  continued  treasurer  until  the  24th  of 
June,  1848 ;  that  he  received  various  sums  of  money  by  virtue  of  his 
office ;  and  for  a  breach  alleged  that  he  had  not  paid  these  moneys  to 
the  plaintiffs.  To  this  declaration  there  were  several  pleas ;  to  two 
of  them,  (the  sixth  and  seventh,)  there  were  demurrers.  Upon  the 
argument  the  seventh  was  abandoned  by  the  learned  counsel  for  the 

Elaintiff  in  error,  and  the  only  question  argued  before  us  was  the  va- 
dity  of  the  sixth  plea.  The  sixth  plea  stated,  that  the  election  of 
Murray  to  be  treasurer,  as  mentioned  in  the  deed,  and  also  his  elec- 
tion on  the  9th  of  November,  1842,  were  made  under  and  in  pursuance 
of  the  5  &  6  WilL  4,  c  76,  (the  Municipal  Corporation  Act,j  and  that 
on  the  9th  of  November,  1843,  he  ceased  to  be  treasurer  under  and  by 
virtue  of  either  of  these  elections.  That,  on  the  9th  of  November, 
1843,  in  pursuance  of  the  6  &  7  Vict  c.  89,  he  was  elected  by  the 
town  council  to  be  treasurer,  to  hold  the  office  during  their  pleasure. 
That  after  the  9th  of  November,  1843,  he  never  held  the  office  of 
treasurer,  save  under  the  election  made  in  pursuance  of  the  statute 
last  mentioned,  and  that  he  had  duly  accounted  for  all  money  received 
by  him  prior  to  the  9th  of  November,  1843,  or  under  or  by  virtue  of 
his  office  as  treasurer  under  his  elections  in  pursuance  of  the  5  &  6 
WiU.  4,  c.  76 ;  and  that  the  money  mentioned  in  the  breach  was 
received  by  him  after  the  9th  of  November,  1843,  and  after  his  elec- 
tion under  the  6  &  7  Vict  c.  89.  The  arguments  and  judgments  in 
the  court  below  are  reported  in  1  E.  &  B.  295,  and  that  court  was  of 
opinion  that  the  plea  was  bad,  and  gave  judgment  for  the  plaintiffs 
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below.  I  am  of  opinion  that  this  judgment  was  right,  and  that  it 
ought  to  be  affinned.  By  the  statute  6  &  6  Will.  4,  c  76,  s.  58,  it 
was  enacted,  that  the  council  of  every  borough  should,  in  every  year, 
appoint  a  fit  person,  not  being  a  member  of  the  council,  to  be  the 
treasurer  of  the  borough,  and  that  they  should  take  such  security  for 
the  due  execution  by  him  of  his  office  as  they  should  think  proper. 
This  was  the  enactment  which  was  in  force  when  Murray  was  nrst 
elected  treasurer,  and  continued  to  be  so  at  the  time  of  his  second 
election  in  November,  1842.  The  6  &  7  Vict  c.  89,  received  the  royal 
assent  on  the  24th  of  August,  1843,  and  by  the  6th  section,  after  re- 
citing that  the  office  of  treasurer  for  boroughs  was  one  of  great  trust, 
and  that  an  annual  appointment  to  such  office  was  inconvenient  and 
unnecessary,  it  was  enacted,  that  so  much  of  the  5  &  6  WilL  4,  c.  76 
as  enacted  that  the  town  council  should,  in  every  year,  appoint  a 
treasurer,  should  be  repealed,  and  that  the  council  of  every  borough 
should,  on  the  9th  of  November  then  next,  appoint  a  fit  person,  not 
being  a  member  of  the  council,  to  be  the  treasurer  of  the  borough,  who 
should  thenceforth  hold  his  office  '<  during  the  pleasure  of  the  council 
for  the  time  being."  The  plea  averred  that  Murray  was  elected  trea- 
surer on  the  9th  of  November,  1843,  under  and  in  pursuance  of  the 
last-mentioned  statute,  and  the  argument  on  behalf  of  the  plaintiffs 
in  error  was,  that  this  was  not  an  election  within  the  true  meaning 
of  the  deed  declared  on  so  as  to  render  the  defendant,  who  was  a 
surety,  liable  for  the  non-payment,  by  Murray,  of  the  money  received 
by  him  imder  or  by  virtue  of  his  office,  created  by,  or  consequent  upon 
such  last  election.  There  is  no  doubt  as  to  the  rule  of  law  to  be  ap- 
plied to  cases  like  the  present 

It  was  laid  down  in  Arlington  v.  Merrickcy  2  Wms.  Saund.  403,  and 
has  been  professed  to  be  adhered  to  ever  since.  If  the  deed  declared 
on,  had  recited  the  election  of  Murray  in  the  beginning  of  1842,  as 
being  under  the  5  &  6  Will.  4,  c.  76,  and  been  generally  for  the  due 
payment)  by  Murray,  of  all  money  received  by  turn  during  his  holding 
the  office  of  treasurer,  then,  according  to  the  rule  laid  down  in  the 
above  case,  the  obligation  created  by  the  deed,  would  not  have 
extended  to  any  money  received  by  Murray  after  the  9th  of  Novem- 
ber, 1842 ;  but  it  was  quite  competent  for  the  town  council,  by  using 
apt  words  for  the  purpose,  to  take  a  security,  creating  an  obligation 
upon  the  surety  to  secure  the  due  payment  by  Murray  of  all  moneys 
received  by  him  as  treasurer,  so  long  as  he  should  be  elected  to,  and 
hold  the  office.  There  is  nothing  illegal  in  the  town  council  taking 
such  continuing  security ;  and  the  real  and  only  question  in  the  case 
is,  whether  they  have  done  so  by  the  deed  declared  on  ?  It  is  my 
opinion  that  they  have.  I  apprehend  there  could  have  been  no  doubt 
that,  if  the  election  had  continued  to  be  annual,  the  obligation  created 
by  the  deed,  would  also  have  continued.  The  words  of  the  deed  are 
express,  that  the  liability  of  the  defendant  should  continue  during  the 
whole  term  of  Murray's  continuing  to  fill  the  office,  in  consequence 
of  the  then  late  election,  or  under  any  annual  or  other  future  election. 
These  words  seem  to  be  as  precise  and  clear  as  words  can  be.  By 
the  statute  6  &  7  Vict  c  89,  however,  the  election  and  office  ceased 
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to  be  annual,  and  the  office  became  one  to  be  held  at  the  pleasure  of 
the  town  and  council.     The  office,  however,  remained  the  same,  with 
all  lis  duties  and  emoluments  unaltered,  and  the  only  alteration  made 
was  that,  instead  of  being  an  annual  office,  it  became  one  from  which 
Murray  was  removable  at  the  pleasure  of  the  council     I  fully  agree 
that  if  any  additional  or  increased  risk  would  have  been  thereby  cast 
upon  the  defendant,  (the  surety,)  his  liability  would  have  been  deter- 
mined, but,  in  my  opinion,  no  such  additional  or  increased  risk  was 
created.     On  the  contrary,  assuming  the  town  council  to  do  their 
duty,  (and  I  have  no  right  to  assume  they  would  not,)  I  think  it  was 
an  alteration  much  to  the  advantage  of  the  surety,  by  giving  ihe 
council  a  more  direct  and  immediate  control  over  the  principal  (Mur- 
ray) ;  so  also,  if  it  could  be  collected  from  the  terms  of  the  deed,  that 
the  liability  of  the  surety  was  to  be  conditional  upon  Murray  holding 
an  annual  office,  the  responsibility  would  have  ended  on  the  9th  of 
November,  1843,  and  the  plea  would  have  been  good ;  but  no  such 
intention  is  to  be  collected  from  the  terms  of  the  instrument     Indeed, 
if  it  had  appeared  that  the  consideration  for  the  covenant  by  the 
defendant  was  to  have  been  the  continued  appointment  of  Murray 
to  the  annual  office,  I  should  have  thought  that  the  liability  was 
determined,  but  nothing  of  the  kind  appears  from  the  statement  of 
the  deed,  as  set  out  in  the  pleadings.     The  only  question,  therefore, 
as  it  seems  to  me,  is,  does  the  case  fall  within  the  words  of  the  deed  ? 
This  instrument  provides,  not  merely  that  the  defendant  should  be 
answerable  for  the  due  payment,  by  Murray,  of  all  money  received 
by  him  in  consequence  of  his  first  or  any  other  "  annual  election ; " 
but,  in  consequence  or  by  reason  of  any  "  other  future  election  "  of 
him.     Now,  Murray  has  been  elected  treasurer  by  a  future  election, 
not  an  annual  one ;  and  the  case  falls  directly  within  the  words  of 
the  deed.     In  my  opinion,  also,  it  falls  within  its  spirit,  which,  I  think, 
was,  that  the  defendant  should  continue  a  surety  so  long  as,  and  (as 
the  deed  itself  expresses)  during  the  whole  time  Murray  remained 
treasurer  of  the  borough,  and  whether  his  election  was  annual  or 
otherwise.     I,  therefore,  see  no  reason  why  full  effect  should  not  be 
given  to  the  words  of  the  deed.     My  judgment  is  in  accordance  with 
what  I  consider  to  be  the  true  rule  of  law  in  regard  to  the  construc- 
tion of  every  written  contract,  namely,  to  give  effect  to  the  plain  and 
ordinary  meaning  of  the  words  and  language  used  according  to  their 
common  sense  and  signification,  as  they  would  be  understood  by  a 
person  of  intelligence  reading  the  documents.     For  these  reasons,  I 
think  the  judgment  of  the  Queen's  Bench  ought  to  be  affirmed. 

Williams,  J.  I  am  of  opinion  that  the  judgment  ought  to  be  affirm- 
ed. With  respect  to  the  seventh  plea  there  is,  I  believe,  no  difference 
of  opinion  among  the  judges ;  I  shall,  therefore, -say  nothing  upon  it 
With  respect  to  the  sixth,  I  think  the  judgment  of  the  Court  of 
Queen's  Bench  is  right  The  intention  appears  to  me  to  be  clear, 
from  the  language  of  the  condition  of  the  bond, ''  that  the  council 
should  take  prospectively  a  security  for  the  good  conduct  of  the 
lareasurer,  as  long  as  he  continued  in  office  in  consequence  of  any 
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recent  or  fiitaie  election  by  the  council,  for  any  period  or  tenure 
-whatever."  The  language,  "  during  the  whole  time  of  my  continu- 
ing in  the  said  office  in  consequence  of  the  said  election  or  any 
annual  or  other  future  election,"  admits  of  no  other  interpretation, 
as  it  seems  to  me,  if  construed  in  its  ordinary  acceptation.  The 
question  then  is,  whether  such  a  construction  is  inconsistent  with 
any  declared  intention  of  the  parties,  to  be  collected  from  the  recital 
or  any  other  parts  of  the  instrument  In  Arlington  v.  Merricke^  and 
Uie  long  series  of  cases  of  which  that  is  the  leading  one,  the  in- 
tention was  regarded  as  apparent  in  the  recital  that  the  suretyship 
-was  to  last  for  one  year  only;  and  as  this  was  inconsistent  with 
certain  words  used  in  the  condition,  if  construed  indefinitely,  it  was 
allo^red  to  control  them,  by  confining  their  generality  within  the 
limits  expressed  or  necessarily  to  be  implied  in  the  recital.  But,  in 
the  present  case,  looking  to  the  whole  instrument,  it  is  plain,  in  my 
judgment,  that  the  apparent  intention  of  the  parties  is  carried  into 
efi^t  by  construing  the  words  of  the  condition  according  to  the  ordi- 
nary acceptation.  And  if  this  be  so,  even  if  it  be  shown,  which  I  by 
no  means  concede,  that  the  liability  of  the  sureties  has  been  increased 
by  the  reelection  durante  bene  placUoy  under  the  statute  6  &  7  Vict, 
it  is  plain  this  could  not  justify  the  court  in  relieving  them. 

Maule,  J.  I  agree  with  my  brother  Martin  as  to  what  the  state 
of  the  record  is,  and  what  the  question  is  that  is  raised  in  it ;  namely, 
whether  the  sureties  continue  liable  under  the  circumstances  disclosed 
in  the  sixth  plea.  It  appears  to  me  that  they  do  not  continue  liable, 
and  consequently  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  reversed.  The  terms  of  the  bond  are,  that  the  sureties 
are  to  be  liable  during  the  continuance  in  office  of  the  treasurer  by 
virtue  of  his  appointment,  in  consequence  of  the  late  election,  or  under 
any  annual  or  other  future  election.  It  is  clear  that  it  was  the  inten- 
tion of  the  parties  that  the  liability  of  the  sureties  might  not  be  limit- 
ed to  the  first  year;  for  it  is  manifest,  from  the  words  which  they  have 
used,  that  they  contemplated  a  continuance  in  office  beyond  the  first 
year ;  but  I  think  that  the  parties,  and  people  in  general,  are  to  be 
considered  as  contracting  with  reference  to  the  state  of  the  law  that 
existed  at  the  time  of  the  contract  I  by  no  mecms  affirm,  or  think, 
that  by  sufficiently  expressed  words  people  may  not  bind  themselves 
under  a  state  of  law  which  does  not  exist  at  the  time  of  the  contract 
entered  into,  if  they  choose  so  to  express  and  do  express  themselves 
so  as  to  leave  that  pretty  clear.  But,  generally  speaking,  persons  are 
to  be  considered  as  contracting  upon  the  assumption  that  the  law 
will  remain  such  as  it  is ;  that  if  an  office  is  to  be  appointed  to  in  a 
certain  manner,  the  appointment  shall  continue  to  be  in  the  same 
persons,  and  be  of  the  same  quality  and  the  same  duration.  There 
would  be  nothing,  that  I  am  aware  of,  illegal,  if  the  parties  to  this 
contract  had  said  that  the  sureties  should  continue  liable,  notwith- 
standing any  change  that  might  be  made  by  any  act  of  parliament 
in  the  tenure  or  nature  of  the  duties  of  the  office  of  treasurer ;  only  I 
think  people  are  not  to  be  presumed  to  have  so  contracted,  unless 
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they  express  themselves  so.  One  reason  for  the  ordinary  presump- 
tion that  people  contract  with  reference  to  the  law  as  it  stands  is,  that 
it  would  be  very  indiscreet  and  foolish  to  do  otherwise.  Those  who 
think  that  the  judgment  of  the  Court  of  Queen's  Bench  was  right, 
must  think  this:  that  the  parties  to  this  contract  contemplated  that 
some  alterations  might  be  made  with  respect  to  the  office  of  trefasurer, 
and  intended  that,  notwithstanding  that  alteration,  the  liability  of 
the  surety  should  continue  the  same.  Now  discreet  and  sensible 
people  would  be  extremely  unlikely  to  do  that,  even  if  the  qualifica- 
tion were  added,  that  the  liability  shall  continue  notwithstanding 
an  alteration  in  the  office,  provided  that  alteration  does  not  affect  the 
liability  of  the  sureties.  I  think  any  discreet  and  prudent  person 
would  say :  ^'  Let  me  judge  for  myself;  let  me  see  the  act  of  parlia- 
ment which  is  to  alter  the  nature  and  tenure  of  the  office ;  and  let 
me  judge,  and  not  leave  it  to  others  to  judge,  whether  the  liability  of 
the  surety  for  an  officer  with  such  duties,  and  to  be  so  appointed,  is  to 
be  affected,  and  whether  I  choose  to  continue  my  liability  with  re- 
spect to  him;  I  am  content  that,  as  long  as  the  office  is  on  its  present 
footing,  I  wiU  continue  to  be  surety."  No  discreet  person  would,  I 
think,  bind  himself  in  the  manner  in  which  it  is  said  these  sureties 
did  bind  themselves. 

If,  however,  any  person  for  some  direct  consideration  had  thought 
fit  so  to  bind  himself,  I  think  he  would  have  expressed  himself  by  some 
other  means  than  by  means  of  an  inference  to  be  gathered  from  this 
simple  word  "  other."  Now,  it  appears  to  me  that,  although  for  certain 
purposes,  as  we  stated  in  the  court  below,  an  office  may  be  said  to 
continue  the  same  if  its  duties  continue  the  same,  sJthough  the 
tenure  may  be  altered,  I  do  not  think  that,  for  the  purpose  of  this 
discussion,  and  the  construction  of  this  deed,  that  can  properly  be 
affirmed.  For  the  main  object  with  respect  to  this  deed  being  to 
give  security  for  the  conduct  of  the  officer,  the  office  certainly  does 
not  continue  the  same  with  respect  to  the  point  of  view  in  which  it 
would  be  looked  upon  by  the  parties  to  this  instrument,  although  the 
duties  might  continue  the  same,  if  the  liability  of  the  sureties  or 
the  risk  of  the  sureties  may  be  increased :  and  it  appears  to  me  very 
clearly  that  the  alteration  that  is  made  by  the  statute  of  Victoria  in 
the  mode  of  appointment  to  this  office,  is  an  alteration  that  does 
greatly  increase  the  risk  of  the  sureties.  The  Statute  of  Will.  4,  the 
Municipal  Corporation  Act,  section  58,  enacts,  that  in  every  year  the 
council  shall  elect,  amongst  other  officers,  a  treasurer.  Therefore,  a 
treasurer  could  not  continue  in  office  more  than  till  some  time  in  the 
next  year  after  his  election,  unless  a  majority  of  the  council  thought 
fit  to  take  upon  themselves  in  the  second  year  to  appoint  him  again. 
Unless  they  do  that  positive  act  of  appointing  him  again,  he  ceases 
to  be  treasurer,  and  the  sureties  cease  to  be  liable. 

Now,  the  alteration  made  by  the  statute  of  Victoria  is  this: 
that  he  is  to  hold  during  the  pleasure  of  the  council ;  that  is  to  say, 
when  they  have  once  appointed  him,  he  is  to  hold  for  life,  unless  the 
town  council  will  meet  together  and  a  majority  can  make  up  their 
minds  to  the  positive  act  of  removing  him.     Now,  anybody  can  see 
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that  it  is  very  much  more  likely  that  a  person's  office  will  continue, 
if  it  be  a  doubtful  point  w)iether  he  ought  to  retain  the  office  or  not, 
(he  being  a  person,  perhaps,  deservedly  beloved  and  respected  by  the 
members  of  the  council,)  if  they  have  to  meet  to  turn  him  out ;  for 
many  persons,  who,  if  they  were  called  on  by  their  votes  once  a  year 
t(f  say,  we  think  this  man  is  a  fit  person  to  be  continued  in  office, 
i9irould  not  so  continue  him  —  would  not  bring  themselves  to  make 
up  their  minds  at  the  time  to  remove  him,  if  it  required  a  positive 
act  of  removal,  as  it  does  under  the  Statute  of  Victoria.  It  seems  to 
me  that  that  is  a  substantial  alteration  in  the  risk  of  the  sureties. 
That  point  of  view  was  not,  I  think,  suggested  in  the  court  below, 
and  was  not,  certainly,  considered  in  the  judgment ;  but  according 
to  the  language  of  the  judgment  of  the  court  below,  if  the  tenure  oi 
the  office  (comprehending,  as  I  understand  the  word  as  used  there, 
the  mode  of  appointment)  be  altered  ever  so  much,  the  office  is  the 
same  if  the  nature  of  the  duties  continue  the  same.  I  admit  that 
for  some  purposes  it  would  be  the  same  office,  but  I  am  of  opinion  it 
IS  not  for  the  purposes  of  this  bond,  if  the  risk  of  the  sureties  is 
increased.  According  to  that  argument  in  the  court  below,  and  the 
principle  of  that  judgment,  and  of  those  who  are  disposed  to  affirm 
it  here,  if  the  statute  of  Victoria  had  provided  that  an  appointment 
should  be,  not  during  the  pleasure  of  the  council,  but  for  life,  during 
which  the  treasurer  should  not  be  removable  at  all,  that  would  not 
alter  the  nature  of  the  duties  of  the  office,  but  it  would  very  much 
alter  the  liability  and  risk  of  the  sureties,  and  yet  that  would  not 
relieve  them  fjrom  responsibility,  according  to  the  principle  laid  down 
in  that  judgment.  I  think,  therefore,  it  is  very  dear  that  after  the 
making  of  this  bond,  and  before  the  transactions  out  of  which  this 
action  arises,  there  was  an  alteration  in  the  office,  such  as,  supposing 
the  parties  to  the  instrument  to  be  actuated  by  reasonable  principles, 
thev  would  consider  as  making  a  material  difference  in  their  liability, 
and,  therefore,  such  as  they  would  have  been  very  unlikely  to  have 
intended  to  contract. 

Now,  the  mdin,  or  I  rather  should  say  the  sole,  argument  that  is 
urged  in  support  of  the  construction  that  considers  the  parties  to 
this  instrument  as  having  intended  to  be  bound  in  the  event  of  alter- 
ations made  by  act  of  parliament  in  the  condition  of  the  office,  is 
this :  that  the  word  "  other  "  is  not  otherwise  to  be  satisfied ;  that 
it  will  be  an  idle  word  if  you  do  not  give  it  the  employment  of 
affording  an  inference  that  the  parties  intended  to  be  bound  in  the 
event  of  an  alteration  of  the  law  to  be  made  by  some  statute,  though 
in  what  respect  they  do  not  point  out,  or  affect  in  any  way  to  antici- 
pate. K  that  were  so,  is  it  not  the  case  that  in  bonds  or  legal  instru- 
ments, whether  in  the  Scotch  or  English  form,  you  are  to  treat  it  as 
a  reductio  ad  absurdun^  that  either  such  a  sense  is  the  sense  of  the 
instrument  or  that  a  word  maj^  be  superfluous?  It  constantly 
happens  that  words  are  superfluous,  that  they  are  inserted  frequently 
to  provide  for  some  possible  event  which  the  persons  using  the 
words  wiU  not  take  the  trouble  to  consider,  and  if  they  do  consider, 
which  they  may  think  very  doubtful  whether  it  will  ever  arise.     They 
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think  that  the  words  can  do  no  hann ;  but  it  would  be  by  no 
means  safe  to  use  such  words  in  future,  if  you  are  to  give  them 
so  much  effect  as  is  sought  to  be  given  on  this  occasion.  And, 
supposing  it  were  that  you  could  find  no  other  employment  for 
the  word  <^  oth^r,"  I  think  it  so  much  more  a  probable  thing  that 
people  may  have  used  a  superfluous  word  than  that  persofts 
should  have  intended  to  bind  themselves  with  respect  to  the  conduct 
of  an  officer  to  be  appointed  in  some  way  that  they  do  not  know 
how,  and  whose  duties  they  did  not  know  but  that  they  might 
be  altered.  It  may  be  true  enough,  in  point  of  law,  that  an 
alteration  of  the  duties  would  quite  make  the  office  a  different  one, 
and  so  they  would  not  be  bound,  yet  no  cautious  person  would  leave 
that  to  inference ;  and  it  is  extremely  unlikely  that  any  person  draw- 
ing up  a  legal  instrument  would  leave  that  to  be  inferred  without 
expressly  saying,  if  such  was  their  intention,  that  they  meant  not  to 
be  bound  if  there  was  an  alteration  of  substance  by  any  subsequent 
act  of  parliament  It  seems  to  me  that  it  would  be  very  much  more 
likely  that  people  should  put  in  such  a  word  as  the  word  '^  other " 
without  any  distinct  meaning,  than  that  they  should  put  it  in  intend- 
ing thereby  to  make  this  alteration :  that,  whereas,  without  that 
word,  they  would  not  have  been  bound  except  as  long  as  the  office 
continued  just  in  the  state  in  which  it  was  at  the  time  of  the  contract, 
that  by  the  insertion  of  that  word  they  meant  to  say  that  they 
intended  to  be  bound,  notwithstanding  any  alteration,  or  at  least 
notwithstanding  many  alterations,  the  nature  of  which  they  do  not 
define,  and  some  of  which,  like  the  one  in  question,  would  make  a 
serious  difference  in  their  risk.  It  is  very  improbable,  I  think,  that 
people  having  such  an  intention  should  express  it  only  by  that 
word. 

But,  then,  I  think  the  word  has  ample  employment  without  finding 
it  such  extravagant  work  to  do  as  is  suggested  by  that  construction. 
The  58th  section  of  the  Municipal  Corporation  Act  provides,  with 
respect  to  treasurers,  that  they  shall  be  elected  in  the  year.  It  does 
not  say  that  they  shall  be  elected  on  a  particular  day,  but  that 
they  shall  be  elected  in  every  year.  Well,  then,  suppose  a  treasurer 
is  elected  at  the  end  of  365,  or  in  leap-year  366,  days  fix>m  the 
former  appointment,  the  office  is  very  little  short  of  a  year  or  a 
little  more  than  a  year;  then,  in  order  to  exclude  the  construction 
and  the  quibble.  Oh !  that  is  not  an  annual  office,  because  he  was 
elected  for  those  periods,  it  might  be  extremely  proper  to  insert  "  or 
other  future  election."  It  would  be  enough,  also,  to  put  the  case, 
supposing  the  statute  required  an  election  on  a  particular  day,  and 
that  day  was  the  same  for  every  year,  and  the  charter  day  had 
slipped  by,  such  an  omission  as  that  may  be  supplied,  and  is  sup- 
plied ;  but  if  it  were  not  for  the  provision  "  annual  or  other  future 
election,"  it  might  be  said  that  the  charter  day  was  passed,  and 
though  there  was  a  subsequent  election  under  a  mandamus^  it  might 
be  contended  by  the  obligors,  that  as  the  charter  day  was  passed 
they  were  responsible  only  in  the  event  of  an  annual  election.  The 
answer  to  that  would  be,  that  they  had  said  annual  or  other  election. 
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The  bond  certainly  does  not  begin  by  reciting  (in  former  days  pro- 
bably it  might  have  done  so)  the  mode  in  which  the  officer  under  the 
then  statute  law  was  to  be  appointed.  It  assumes  the  state  of  the 
statute  la,vr  is  so  and  so,  and  then  provides  that  if  the  person  con- 
tinaes  under  an  annual  election,  or  under  an  election  that  is  not 
strictly  annual,  if  it  is  a  continuance  in  office,  the  circumstance  of 
the  election  not  being  strictiy  annual  is  not  intended  to  alter  the 
liability  of  the  surety.  That,  I  apprehend,  Is  a  reasonable,  and  fit, 
and  proper  office  to  be  performed  by  the  word  "  other,"  and  I  think 
that  that  may  be,  and  ought  to  be,  substantially  understood  in  the 
"way  that  I  have  proposed.  Inasmuch,  therefore,  as  this  construction 
\^hich  is  put  on  the  instrument  renders  the  sureties  liable  in  an  event 
such  as  they  are  not  likely  to  have  contemplated,  and  such  as  it  is 
not  reasonable  and  just  to  suppose  that  they  contemplated,  —  inas- 
much as  they  have  not  expressed  it  in  the  manner  in  which  it  is 
reasonable  to  suppose,  if  they  had  intended  it,  they  would  have 
expressed  it,  —  and  inasmuch  as  the  expression  ^' other,"  from  which 
so  strong  an  inference  is  sought  to  be  drawn,  will  not  support  that 
inference,  and  may  perfectiy  be  accounted  for  by  giving  it  an  employ- 
ment more  suitable  to  its  own  use,  —  I  think  that  the  judgment 
ought  to  be  reversed. 

Cresswell,  J.  The  question  depends  upon  the  meaning  to  be 
given  to  the  condition  of  the  bond  executed  upon  the  original 
appointment  of  David  Murray  to  the  office  of  treasurer  of  the 
.borough  of  Berwick-upon-Tweed.  The  condition  is,  that  Murray 
and  his  sureties  are  bound  for  the  due  payment  of  all  moneys  which 
"  I,  the  said  David  Murray,  shall  or  may  recover  or  receive  in  virtue 
of  my  said  appointment  as  treasurer  as  aforesaid,  during  the  whole 
of  the  time  of  my  continuing  in  the  said  office,  in  consequence  of  the 
said  election,  or  under  any  annual  or  other  future  election  of  the  said 
council  to  the  said  office."  After  some  annual  elections  under  the 
5  &  6  WilL  4,  c.  76,  he  was  reelected,  on  the  9th  of  November,  1843, 
under  the  6  &  7  Vict  c.  89,  to  hold  the  said  office  during  the  plea- 
sure of  the  council ;  and  the  question  is,  whether  it  was  a  reelection 
within  the  meaning  of  the  condition  of  the  bond.  The  condition 
requires,  that  the  money  to  be  accounted  for  should  be  received  "  in 
virtue  of  his  said  appointment  as  treasurer;"  that  relates  to  the 
nature  of  the  office.  It  remained  precisely  the  same  after  the  pass- 
ing of  the  statute  of  Victoria.  The  money  now  claimed  was,  there- 
fore, received  in  virtue  of  his  said  appointment  as  treasurer.  Each 
of  the  reeleptions  of  Murray  was  immediately  on  the  termination  of 
the  period  for  which  he  had  been  previously  elected.  His  tenure  of 
office  was,  therefore,  continuous,  and  the  money  was  received  while 
he  continued  in  the  said  office  of  treasurer.  But  he  did  not  continue 
in  office  under  any  annual  election ;  he  was  in  under  another  elec- 
tion, under  the  statute  6  &  7  Vict  c  89;  and  the  question  is, 
whether  it  was  another  future  election  within  the  meaning  of  the 
condition  of  the  bond.  It  has  been  contended,  that  as  the  election 
to  hold  during  pleasure  could  Hot  have  been  made  when  the  bond 
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was  executed,  such  election  being  first  sanctioned  by  the  6  &  7  Vict, 
c.  89,  it  could  not  have  been  within  the  meaning  of  the  parties ;  bat 
it  is  also  to  be  remarked,  that,  under  the  5  &  6  Will.  4,  c  76,  s.  50, 
the  council  could  only  elect  annually,  or  on  a  vacancy  occasioned  by 
death,  resignation,  removal,  or  otherwise,  and  then  another  person  was 
to  be  reelected ;  so  that  the  same  person  could  only  be  reelected  by 
an  annual  election,  and  the  word  "other"  was  inapplicable  to  any 
election  under  that  statute.  Bearing  this  in  mind,  and  that  the  words 
are  large  enough  to  include  a  reelection,  whether  under  the  statute 
then  in  force,  or  any  other  that  might  be  enacted,  and  that  the  mani- 
fest object  of  the  parties,  was,  to  avoid  the  necessity  of  giving  fresh 
bonds  on  every  reelection,  I  think  we  cannot  do  otherwise  than  hold 
that  the  reelecti9n  under  the  6  &  7  Vict,  c  89,  was  another  future 
election  within  the  meaning  of  the  condition  of  the  bond. 

It  is  said  that  the. risk  of  the  sureties  will  be  increased:  that  is 
mere  conjecture.  On  the  one  hand,  parties  may  be  unwilling  to 
remove  a  party,  although  they  would  not  vote  for  his  reelection ;  bjit, 
on  the  other  hand,  it  may  be  said  that  a  treasurer  elected  for  a  year, 
cannot  be  removed  without  proof  of  his  misconduct  during  the  year ; 
but,  if  during  pleasure,  any  conduct  of  that  sort  may  be  sufficient  to 
procure  his  removal,  for  the  protection  of  his  sureties.  This  argu- 
ment, therefore,  leads  to  no  certain  conclusion,  inasmuch  as  it 
operates  both  ways ;  and  I  think  we  must  hold  that  the  election  dur- 
ing pleasure  was  an  election  within  the  meaning  of  the  condition, 
and  that  our  judgment  must  be  for  the  plaintifEs  below,  and  that  the 
judgment  of  the  Queen's  Bench  is  right 

Alderson,  B.  The  question  arises  on  the  true  construction  of  a 
covenant  in  a  bond,  under  which  the  plaintiff  in  error  became  surety 
with  other  persons,  for  the  due  accounting  of  one  Murray,  who  had 
been  elected  treasurer  of  the  town  of  Berwick.  The  deed,  after 
reciting  Murray's  election  to  that  office,  provided  that  thci  sureties 
should  pay  all  moneys  received  by  Murray,  by  virtue  of  his  appoinir 
ment  of  treasurer,  during  the  whole  time  of  his  continuaHce  in  that 
office,  in  consequence  of  the  said  election,  or  under  any  annilal  or 
other  future  election.  Now,  what  is  the  contract  here  ?  In  the  first 
place,  it  is  a  contract  to  answer  for  Murray  only  during  his  continu- 
ance in  office,  though,  it  is  true,  under  successive  elections.  If,  there- 
fore, he  ceased  to  be  continuously  reelected,  the  liability  of  the  surety 
was  at  an  end.  In  the  second  place,  the  office  was,  at  the  time  of 
the  covenant,  described  as  an  annual  office,  and  therefore,  according 
to  the  case  of  Arlington  v.  Merricke^  the  covenant  would,  if  it  stop- 
ped there,  bind  the  sureties  only  for  the  first  year,  and  would  cease  to 
bind  after  the  termination  of  that  year.  But,  according  to  what  is 
admitted  in  the  case  of  The  Liverpool  Waterworks  Company  v.  Aikiiir 
son,  6  East,  507,  it  is  clear  that  a  larger  responsibility  may  be  created 
by  the  words  of  the  covenant,  if  their  proper  and  reasonable  con- 
struction would  warrant  it  Now,  here  the  words  added  are, "  or 
under  any  annual  or  other  future  election."  These,  therefore,  embrace 
two  cases  beyond  the  first  annual  election  for  which,  in  the  first  place, 
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ihe  snzeties  bound  themselves*     They  divide  themselves  into  two 
branches,  *^  under  any  annual"  or  ^  rature  election,"  which  would 
extend  their  liability  to  all  other  annual  elections  under  which  he 
might  become  treasurer  thereafter;   and,  in  the  second  place,  the 
words  are,  "  under  any  other  future  election."     Now,  as  I  think,  the 
natoral  meaning  of  these  words,  is, ''  any  future  election  other  than 
annual,"  or  ^  whether  annual  or  not."     The  necessity  for  the  elections 
being  continuous,  seems  to  me  a  strong  reason  for  holding  this  to  be 
8o.     For  a  vacating  of  the  office  in  the  middle  of  any  year  followed 
by  a  reelection  immediately  of  the  same  person,  seems  a  contingency 
not  at  all  reasonable  to  calculate  upon,  as  a  eround  for  not  giving  to 
the  words,  ^  or  other  future  election,"  their  orounary  and  natural  mean- 
ing.    But,  then,  it  is  dear  that  the  duties  of  the  office  and  the  mode 
of  acconnting  must  not  be  varied.    For,  if  so,  the  office  is  not  the 
same,  and  the  liability  of  the  surety  then  also  will  be  at  an  end ;  the 
clause  in  the  deed  only  provides  for  an  alteration  in  the  tenure  of  the 
office,  but  not  in  the  nature  and  duties  of  the  office  itself.     Now,  to 
apply  all  this  to  the  present  case.   By  the  statute  5  &  6  WilL  4,  c.  76, 
the  offiice  was  made  annual,  and  the  duties  defined.    By  the  statute 
6  &  7  Vict.  c.  89,  the  duties  remain  unaltered,  but  the  officer  must  be 
elected  during  pleasure.     No  alteration  was,  therefore,  made,  except 
as  to  the  perioa  of  holding  it,  and  this  alteration  seems  to  me  pro- 
vided for  by  the  very  term  of  the  covenant     Nor  do  I  see  that  the 
liability  of  tiie  surety  is  increased.     It  is  said  that  it  is  one  thing  not  to 
reelect,  and  another  thing  to  remove.    But,  then,  per  cotUrOj  a  new 
power  of  removal  is  given  at  any  intermediate  time,  and  is  not  con- 
fined to  the  expiration  of  the  annual  period  alone.     This  argument 
operates,  therefore,  for  one  side  as  for  the  other.    Here,  then,  I  think 
that  there  is  no  reason  why  we  should  construe  the  words  otherwise 
than  according  to  their  plain  and  natural  import;  and,  if  we  do  so, 
then  the  sureties  still  remain  liable.     The  judgment  of  the  Queen's 
Bench  is  therefore  right,  and  should  be  affinned. 

Parks,  B«     I  am  of  Spinion  that  the  judgment  of  the  CTourt  of 
Queen's  Bench  ought  to  be  affirmed.     The  pleadings  have  already 
been  adverted  to  suffidentiy.     The  C!ourt  of  Queen's  Bench  gave 
judgment  for  the  plaintifi^  and  a  writ  of  error  was  brought  on  that 
judgment     In  the  argument  before  us,  it  was  conceded  that  the  ob- 
jection to  the  seventh  plea  was  valid,  and  that  the  judgment  of  the 
Court  of  Queen's  Bench  could  not  be  questioned  in  that  respect 
Upon  that  part  of  the  case  there  is  no  doubt    But  the  counsel  for 
the  plaintiff  in  error  relied  on  the  goodness  of  the  sixth  plea.     Under 
the  statute  5  &  6  WilL  4,  c  76,  the  town  council  of  every  borough 
was  directed  to  appoint,  on  the  9th  of  November  in  every  year,  a  fit 
person,  not  being  a  member  of  the  council,  to  be  the  treasurer  of  the 
borough,  and  to  take  security  for  the  due  execution  of  his  office  of 
treasurer,  as  they  should  think  proper ;  and  in  case  of  vacancy,  by 
death,  resignation,  removal,  or  otherwise,  they  were  to  appoint  ^"?*n«r 
fit  person.     D.  Mniray,  the  treasurer,  was  appointed  on  the  i'ln  oj^ 
November,  1842,  under  tins  act    In  tiie  year  1843,  tiie  statute  6  &  7 
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Vict  c.  89  passed ;  which,  reciting  that  the  annual  appointment  to 
the  office  of  treasurer  was  inconvenient  and  unnecessary,  enacted, 
that  on  the  9th  of  November,  then  next,  the  council  of  each  borough 
should  appoint  a  fit  person  to  hold  the  office  during  the  pleasure  of 
the  council,  and  that  on  the  happening  of  any  vacancy  thereafter,  by 
death,  resignation,  a  motion,  or  otherwise,  the  council  should  appoint 
a  successor.  D.  Murray  was  again  appointed  on  the  9th  of  Novem- 
ber, 1843,  under  this  act,  to  hold  the  office  at  pleasure,  D.  Murray's 
defaults,  in  respect  to  which  the  action  was  brought,  all  occurred 
since  this  appointment;  and  the  question  raised  by  the  sixth  plea,  is, 
whether  these  defaults  come  withm  the  meaning  of  the  condition  of 
the  deed-poll.  It  is  perfectly  clear,  as  Lord  Campbell  states  in  his 
judgment,  that  according  to  the  authority  of  Arlington  v.  Merrickey 
and  numerous  subsequent  decisions,  the  liability  of  the  sureties  of 
D.  Murray,  for  his  subsequent  defaults,  would  have  ceased  to  exist  on 
the  9th  of  November,  1842,  the  end  of  the  year  of  the  first  appoint- 
ment, however  long  he  might  have  continued  to  hold  the  office  of 
treasurer,  if  to  the  words,  "  during  the  whole  time  of  my  continuing 
in  the  said  office,  in  consequence  of  the  said  election,"  there  had  not 
been  added  the  further  words,  "  or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office."  The  question  mainly 
turns  on  the  construction  of  these  words.  It  is  perfectly  clear,  that 
these  words  are  intended  to  extend  the  liability  of  the  obligors  beyond 
the  moneys  received  by  the  treasurer,  by  virtue  of  the  appointment 
then  made.  They  apply  to  all  received  by  him  during  the  time  of 
his  continuing  in  office  m  consequence  of  that  election,  or  any  other 
future  one.  The  meaning  of  the  word  "  appoint,"  which,  if  it  stood 
alone,  would  have  been  confined  to  the  appointment  recited,  is 
extended  by  the  context  to  every  future  renewed  appointment  by  a 
new  election. 

There  cannot  be  any  doubt  that  it  was  competent  for  the  council, 
in  order  to  obviate  the  expense  and  trouble  of  having  fresh  bonds  at 
subsequent  periods,  to  take  a  bond  for  the  faithful  discharge  o£  the 
duties  of  the  office  of  treasurer,  not  for  one  year  only,  but  for  any 
number  of  years,  or  any  number  of  periods,  whether  successive  or 
not,  during  which  he  might  serve  the  same  office,  or,  indeed,  any 
office  under  them  at  any  future  time.  Of  the  legality  of  the  bond  to 
that  effect,  no  question  can  arise.  The  only  questions  are,  first,  as  to 
the  meaning  of  the  additional  words  in  this  case :  whether  they 
extend  to  appointments  inade  under  the  subsequent  act  of  parlia- 
ment which  are  not  annual,  but  for  an  indefinite  time,  at  pleasure. 
And,  secondly,  whether  the  office,  after  the  passing  of  that  act,  is  to 
be  considered  the  same  office  as  that  in  respect  of  which  the  bond 
was  given.  I  am  of  opinion,  on  both  points,  in  favor  of  the  defend- 
ants in  error.  I  think,  that  the  meaning  of  the  words  clearly  is,  that 
if  the  person  elected  fill  the  same  office  continuously,  (for  the  use  of 
the  word  "  continue  "  shows  that  it  was  not  intended  to  apply  to  dis- 
connected appointments  at  future  periods,)  no  matter  by  what  species 
of  election  or  appointment,  whether  annual  or  any  other,  quarterly, 
monthly,  or  at  pleasure,  the  obligors  are  to  be  bound  for  the  faithful 
discharge  of  the  duties  of  his  office. 
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Whether  the  parties  really  contemplated  the  alteration  by  a  new 
statute  of  the  provisions  in  the  statute  of  Will.  4,  requiring  the  elec- 
tion to  be  annual  or  not,  I  do  not  think  it  necessary  to  inquire.  It 
is  not,  indeed,  a  very  probable  supposition,  that  they  meant  to  pro- 
vide for  the  case  of  an  appointment  other  than  annual  under  the  then 
existing  law,  either  on  the  ground  that  the  statute  of  Will.  4,  was 
directory  only,  and  such  an  appointment  would,  therefore,  if  made  by 
the  council,  though  in  violation  of  their  duty,  be  not  invalid ;  or  on 
the  ground  that  the  treasurer  might  resign  his  office  in  the  middle  of 
the  ^ear,  and  yet  immediately  afterwards  change  his  mind,  and  wish 
to  resume  it,  and  immediately  be  lawfully  reelected  for  the  remainder 
of  the  year.  Whether  the  parties  did  or  did  not  actually  contemplate 
such  change  by  a  new  statute,  I  think  that  they  have  clearly  expressed 
their  intention  that  any  future  alteration  in  the  period  of  the  tenure  * 
of  the  office,  however  made,  and  whether  it  required  a  future  law  or 
not,  should  make  no  difference  in  the  liability  of  the  obligors,  pro- 
vided the  appointment  was  in  continuance  of  the  former  ohe.  The 
obligors  bind  themselves,  that  if  such  alteration  should  actually 
occur,  however  it  might  happen,  they  would  be  responsible. 

The  only  remaining  question  is,  whether  the  nature  of  the  office, 
and  its  functions,  as  well  as  the  period  of  its  tenure,  are  changed  by 
the  statute  6  &  7  Vict.  c.  69,  for  then  it  would  not  be  the  same  office 
to  which  he  was  originaUy  appointed,  and  the  sureties  would  have  a 
different  liability,  from  what  they  stipulated  for.  I  am*  of  opinion 
that  its  nature,  functions,  and  duties,  continue  precisely  the  same 
under  the  statute  of  Victoria  as  they  were  under  the  statute  of  WilL 
4.  It  is  still  the  office  of  treasurer  of  the  borough,  and  is  described 
in  the  statute  of  Victoria  as  the  same  office  as  before.  The  duties  in 
the  receipt  of  money  are  the  same ;  the  mode  of  accounting  is  the 
same.  The  statute  5  &  6  Will.  4,  c.  76,  ss.  59,  60,  93,  126,  states 
the  duties  of  treasurer.  The  statute  6  &  6  Vict.  c.  89,  makes  no  dif- 
ference in  them.  The  sections  continue  in  full  operation.  By  section 
60  of  the  former  statute,  the  treasurer  is  to  account  during  his  con- 
tinuance in  the  office,  or  within  three  months  after  its  expiration,  in 
such  manner  and  at  such  times  as  the  council  shall  direct  The 
statute  of  Victoria  makes  no  difference  whatever  in  this  respect ;  he 
is  still  to  account  only  whenever  the  council  shall  direct.  There  is 
no  difference,  then,  in  the  duties  of  the  office  which  can  affect  the 
sureties.  It  is  very  true,  however,  as  was  argued  before  us,  that  there 
is  a  difference,  so  as  to  affect  the  sureties  since  the  passing  of  the  6 
ic  7  Vict ;  for  under  tie  former  statute,  5  &  6  Will.  4,  the  treasurer, 
if  he  misconducted  himself,  might  not  be  reelected  at  the  end  of  the 
year,  and  so  the  sureties  would  be  released  from  their  responsibility 
for  a  subsequent  year.  But  under  the  statute  6  &  7  Victoria,  the 
office  being  held  during  pleasure,  the  same  degree  of  misconduct 
might  not  induce  the  council  to  dismiss  him,  eis  would  have  prevented 
them  from  reelecting  him.  ^  Again,  there  is  a  difference  as  to  the 
chance  of  his  being  called  to  account  by  the  council,  where  he  is* 
annually  reelected,  and  where  he  holds  continuously  at  pleasure ;  as 
it  might  reasonably  be  supposed  that,  before  they  reelected,  they 
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would  probably  order  him  to  account  But  these  differences  arisei 
not  firom  an  slteration  of  the  duties,  but  merely  from  the  alteration 
of  the  tenure  of  the  office,  from  its  being  made  an  office  during 
pleasure,  instead  of  for  a  certain  period ;  and  any  difference  of  ten- 
ure is  provided  for  by  the  stipulation,  that  the  deed  shall  apply  to  the 
office  of  treasurer,  whether  that  office  is  executed  pursuant  to  an 
annual  or  any  other  future  appointment  by  the  council,  including  an 
appointment  at  wilL  I  am  of  opinion,  therefore,  that  as  the  altera- 
tion of  tenure  of  the  office  is  contemplated,  and  provided  for  by  the 
deed,  and  as  the  nature,  functions,  and  the  duties  of  the  office,  jire- 
spective  of  the  tenure  of  it,  are  the  same,  the  judgment  of  the  Court 
of  Queen's  Bench  is  right,  and  ought  to  be  affirmed. 

Pollock,  C.  B.  I  have  the  misfortune  to  differ  from  the  judg- 
ment of  the  court  below,  and  from  the  majority  of  the  judges  who 
compose  this  court  The  pleadings  have  been  so  fuUy  and  repeat- 
edly stated,  that  it  is  unnecessary  to  state  the  facts  of  the  case,  or 
the  pleadings,  or  to  do  more  than  advert  to  the  grounds  of  my  dis- 
sent I  think,  the  expression  in  the  bond,  '^  or  under  any  annual  or 
other  future  election,"  does  not  include  the  case  of  an  election  under 
the  statute  which  passed  after  the  date  of  the  bond,  and  which  ena- 
bled the  council  to  elect  a  treasurer  who  should  continue  in  office 
during  their  pleasure,  and  who  might  therefore  continue  for  life, 
instead  of  a  year,  if  not  displaced.  I  think  every  contract,  which 
does  not  expressly  provide  to  the  contrary',  must  be  considered  as  made 
with  reference  to  the  existing  state  of  the  law,  and  is  to  be  construed 
with  reference  to  that  state  of  the  law ;  and  if  by  the  intervention 
of  the  legislature,  a  change  is  made  in  the  law,  which  in  any  degree 
affects  the  contract,  such  contract  made  without  some  clear  and  dis- 
tinct reference  to  the  prospect  or  possibility  of  a  change  in  the  law, 
does  not  hold  with  reference  to  the  state  of  things  as  altered  by  the 
new  law.  I  am  not  aware  that  there  is  any  authority  which  expressly 
decides  this,  but  also  I  am  not  aware  that  there  is  any  authority  to 
the  contrary.  The  matter  must  be  decided  as  a  matter  of  plain 
good  sense  as  to  what  do  people  refer  when  they  enter  into  a  con- 
tract ;  and  I  think,  on  principle,  the  intervention  of  the  legislature,  in 
altering  the  situation  of  the  contracting  parties,  is  analogous  to  a 
convulsion  of  nature,  against  which  parties  no  doubt  may  provide ; 
but  if  they  have  not  provided,  it  is  generally  to  be  considered  as 
excepted  out  of  the  contract  It  is  said,  that  this  is  within  the  lan- 
guage used.  It  may  be  so ;  but  if  it  be,  in  diy  judgment  that  lan- 
guage was  used  with  reference  to  the  law  as  it  stood  when  the 
contract  was  made,  and  not  with  reference  to  the  state  of  the  law  as 
altered  by  a  subsequent  act  of  parliament  The  expression  any 
'^annual  or  other  future  election,"  would  clearly,  as  the  law  stood  at 
the  date  of  the  bond,*  mean  any  election  for  a  year  or  any  term  less 
than  a  year ;  and  the  word  ^^  other  "  has  abundance  of  meaning  with- 
out its  referring  to  a  chanfi;e  of  the  law.  And  it  is  to  be  observed, 
that  the  treasurer,  at  his  mrst  election,  was  elected  for  nine  months 
only,  and  this  election  for  nine  months  is  actually  recited  in  the  very 
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bond  itselfl  The  point  on  which  I  differ  is  this :  any  language  used 
in  a  contract  must,  in  my  judgment,  be  construed  with  reference  to 
the  state  of  the  law  when  the  contract  was  made.  No  doubt,  parties 
may  contract  with  reference  to  a  change  of  the  law,  but  those  who 
seek  to  construe  an  agreement  are  bound  to  make  out  affirmatively 
that  tiiis  was  meant  by  the  contracting  parties,  and  it  must  clearly 
appear  from  the  language  so  used  that  it  was  so  meant  Primd 
facie^  I  think  it  is  to  be  presumed,  as  intended,  that  the  contract  refers 
to  the  existing  state  of  the  law ;  and  I  think  there  are  no  words,  nor 
any  expression  from  which  I  can  reasonably  draw  the  conclusion, 
that  the  sureties  intended  to  bind  themselves  under  a  change  in  the 
law,  which  would  seriously  alter  the  responsibility,  as  the  election 
for  life  most  undoubtedly  does,  contrasted  with  an  annual  election, 
as  my  brother  Maule  has  most  clearly,  and  I  think  unanswer- 
ably, pointed  out.  I  think,  therefore,  the  judgment  ought  to  be 
reversed. 

Jeryis,  C.  J.  I  am  also  of  opinion  that  the  judgment  ought  to  be 
reversed.  Two  points  were  made  in  this  case.  It  was  first  contended 
that  the  bond  was  applicable  to  the  treasurer's  first  year  of  office  only, 
and  for  this  Arlington  v.  Merricke  and  The  Liverpool  Waterworks 
Company  v.  Atkinson  were  cited ;  but  it  seems  to  me  that  the  words 
of  ^e  condition  answer  this  objection,  and  show  that  the  bond  was 
not  intended  to  be  confined  to  the  first  year  of  office  only.  The  con- 
dition is,  that  the  principal  shall  well  and  truly  pay  to  the  mayor,  &c., 
all  rents,  sums  of  moneys,  penalties  and  other  moneys  which  he  shall 
receive  in  virtue  of  the  said  appointment  as  treasurer  as  aforesaid, 
(referring  to  his  election  for  part  of  the  year  until  the  9th  of  Novem- 
ber, which  had  been  recited  in  the  bond,)  during  the  whole  time  of 
his  continuing  in  the  said  office,  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  future  election  of  the  said  council  to  the 
said  office.  If  the  condition  had  stopped  at  the  words  <<  in  conse- 
quence of  the  said  election,"  there  would  have  been  nothing  to  show 
that  it  was  intended  to  extend  beyond  the  then  current  year ;  but  the 
words  ^  or  under  any  annual  or  other  future  election  of  the  said  coun- 
cil to  the  said  office,"  clearly  show  that  the  parties  had  in  view  an 
election  after  the  9th  of  November,  referred  to  in  the  recital,  by  which 
the  Izeasurer  might  be  continued  in  his  office,  and  for  his  good  con- 
duct in  which  office  they  intended  to  be  responsible.  It  would  be  a 
very  refined  construction  to  hold,  that  the  sureties  merely  enga^d 
that  the  treasurer  should,  whilst  he  continued  treasurer  under  the  hrst 
appointment,  or  under  any  annual  or  future  election,  account  only 
for  those  moneys  which  were  due  during  the  fiirst  year,  and  xeceived 
by  him  in  consequence  of  his  appointment  as  treasurer  as  aforesaid ; 
that  is  to  say,  until  the  9th  of  November. 

The  principal  question  is,  whether  the  tenure  of  the  treasurer's 
office  having  been  altered  by  statute  after  the  bond  was  given,  the 
obligation  continues,  and  I  am  of  opinion  that  it  does  not.  '  When 
the  bond  was  given,  the  office  of  treasurer  was  regulated  by  the  stat- 
ute 5  &  6  Will  4,  c.  76.     By  the  d8th  section  of  that  act,  the  office 
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of^treasurer  was  an  annnal  office,  to  be  appointed,  that  is,  by  election* 
on  the  9th  of  November  in  every  year,  by  the  council  of  the  borough. 
The  sureties,  therefore,  had  a  r^ht  to  expect,  that  if  their  principal 
misconducted  himself  in  his  ofbce,  he  would  not  be  reelected.  On 
the  9th  of  November  in  every  year  he  would  cease  to  hold  the  office, 
unless  he  had  a  proposer  and  seconder,  and  a  majority  of  those  who 
were  then  present  at  the  council,  in  his  favor.  It  was  some  security 
to  them  that  the  council  must  take  active  measures  in  reappointing 
the  treasurer  if  the  sureties  were  to  continue  liable.  Before  the  alleged 
breach  of  this  bond  took  place,  the  tenure  of  the  office  of  treasurer 
had  been  altered.  It  was  then  regulated  by  the  statute  6  &  7  Vict 
c  89,  the  6th  section  of  which  enacted, ''  that  on  the  9th  of  November, 
then  next,  the  treasurer  should  be  elected  by  the  council,  and  after 
such  election  should  thenceforth  hold  his  office  during  the  pleasure  of 
the  council  for  the  time  being."  It  is  clear,  that  this  statute  made  a 
very  considerable  difference  in  the  position  of  the  sureties.  Under 
the  former  statute,  the  treasurer  lost  his  office  on  the  9th  of  Novem- 
ber, unless  a  majority  of  the  council  were  satisfied  with  his  conduct, 
and  took  active  steps  in  his  behalf:  by  the  new  law  he  continued  in 
offiqe,  unless  a  majority  took  active  steps  against  him.  In  the  former 
case,  many  might  forbear  to  act  from  easpicion  or  mistrust ;  in  the 
latter,  few  could  be  influenced  to  remove  an  officer  from  his  situation 
without  strong  evidence  of  misconduct  The  difference  between  a 
reappointment  and  a  removal  is  too  striking  to  require  further  ob- 
servation. 

But  it  is  said,  that  we  are  bound  to  give  effect  to  every  word  of  the 
bond,  and  that  the  words  ^'  other  future  election,"  pointing  to  an  elec- 
tion other  than  an  annual  election,  which  alone  could  take  place 
under  the  first  statute,  must  have  some  meaning,  and  were  intended 
to  apply  to  any  election  which  might  thereafter  take  place,  whether 
under  the  then  existing  or  any  other  statutes.  I  agree  that  this  is  a 
safe  rule  of  construction,  but  it  must  be  taken  with  some  qualifica- 
tion. We  must  not  violate  the  intention  of  the  parties  for  the  mere 
purpose  of  complying  with  technical  rules.  Now,  surely  when  parties 
enter  into  a  contract  they  must,  unless  they  express  themselves  clearly 
to  the  contrary,  be  understood  to  make  their  engagement  with  refer- 
ence to  the  law  and  facts  as  they  then  are,  and  not  to  speculate  upon 
matters  which  they  cannot  foresee,  and  which,  not  then  being  in  exist- 
ence, they  cannot  understand.  In  my  opinion,  the  sureties  intended 
to  guarantee  the  faithful  conduct  of  the  treasurer  whilst  he  continued 
such  officer,  under  any  annual  or  future  election,  which  might  take 
place  in  the  office,  as  it  then  was  regulated  by  the  statute  5  &  6  WilL 
4,  c.  76,  and  no  more,  and  when  I  am  told  that  in  that  case  no  effective 
meaning  is  given  to  the  word  "  other,"  I  answer,  that  words  of  that 
and  a  similar  import  are  daily  used  in  instruments  of  this  nature  from 
abundant  caution,  and  that  it  is  not  at  all  improbable  that  the  drafts- 
man may  have  inserted  that  word  to  avoid  all  question,  should  the 
office  be  determined  in  the  middle  of  the  year,  or  should  the  officers, 
from  unforeseen  circumstances,  be  elected  on  any  other  day  than  the 
9th  of  November,  in  whiph  case  the  election  would  not  be  an  annual 
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election.  For  these  reasons,  I  am  of  opinlonr,  .Ihat  the  judgment 
CNigbt  to  be  reversed ;  bat  the  majority  of  the  C83^-t>eing  of  a  con- 
trary opinion,  the  judgment  will  be  affirmed.       '••;•'.•. 


Judgmhii* 


•"  • 


•  • 


REeiNA  t;.  The  Derbyshire,  Staffordshire,  and  WoR0EBTBR6HlkfeB\*\ 

Junction  Railway.  ,  •"* 

ICay  31,  1854. 

Company  —  Execution  against  Shareholder — Elegit — Mandamus  to 

inspect  Register —  Misnomer. 

A  jadgment  creditor  of  a  railway  oompanj,  within  the  operation  of  the  "  Companies  Clauses 
Coiuolidalion  Act,  1845/'  is  entitled  to  issae  execation  aeainst  a  shareholder,  under  sec- 
tion 36,  although  he  has  before  issaed  an  elegit  against  the  lands  of  the  company,  but  snck 
lands  are  insufficient  to  satisfy  the  judgment  debt ;  and  the  court  granted  a  mandamut  to 
compel  the  production  of  the  register  of  shareholders  for  his  inspection. 

Where  a  company  was  incorporated  as  the  "D.,  S.,  and  W.  Junction  Railway,**  and  a  man- 
damuM  had  issued  directed  to  them  by  the  name  of  the  "  D.,  S.,  and  W.  Junction  Railway 
Company,"  the  court,  upon  the  aigument  of  the  mandamuB,  ordered  the  name  to  be 
amended. 

Mandamus.  The  writ,  which  was  directed  to  ^  The  Derbyshire, 
Staffordshire,  and  Worcestershire  Junction  Railway  Company,"  recited* 
that  the  defendants  were  incorporated  by  '<  The  Derbyshire,  Stafford- 
shire, and  Worcestershire  Junction  Railway  Act,  1847,"  which  incor- 
porated the  '^Companies  Clauses  Consolidation  Act,  1845;"  and 
that  the  said  company  had  taken  divers  proceedings  towards  the  exe- 
cution of  the  purposes  therein  mentioned,  and  had  raised  money  by 
calls,  and  had,  since  their  incorporation,  incurred  divers  debts,  in 
particular  a  debt  of  1,572^  to  one  J.  Addison,  for  which  judgment 
nad  been  recovered  and  signed  by  the  said  J.  Addison,  against  the 
said  company,  in  the  Court  of  Exchequer,  on  the  22d  of  June,  1853 ; 
and  that  QOOL  was  due  and  payable  under  the  said  judgment,  and  the 
said  J.  Addison  was  entitled  to  levy  the  same  by  execution ;  that  the 
said  J.  Addison  had  endeavored  to  levy  the  said  8O0L  against  the 
property  and  effects  of  the  said  company,  and  for  that  purpose  had 
issued  a  JLfa.  and  an  elegit  against  the  company,  and  had  endeavored 
to  levy  the  said  sum  on  the  said  respective  writs,  but  had  wholly 
£uled  therein,  ^  and  there  hath  not  been  and  cannot  be  found  sufficient 
property  and  effects  of  you,  the  said  company,  whereon  to  levy  such 
execution,  and  the  said  sum  of  8002.  still  remains  wholly  unpaid  and 
unsatisfied."  The  writ  then  recited  that  Addison  was  desirous  of 
issuing  execution  against  the  shareholders  of  the  said  company  to 
the  extent  of  their  shares  respectively  not  paid  up,  and  of  obtaining 
an  order  of  the  Court  of  Exchequer  for  that  purpose ;  and,  for  the 
purpose  of  obtaining  such  order  and  issuing  such  execution,  was  desir- 

9* 
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ons  of  inspecting  ^tl^&^p^gister  of  shareholders  in  the  said  company, 
for  the  purpose  of  *jaitertaining  the  names  of  such  shareholders,  and 
the  amount  of,*pa{yii&l  remaining  to  be  paid  on  their  respective  shares ; 
and  that  he^had*n^quired  the  defendants  to  produce  to  him  the  said 
register  of  cdiAfeliolders  for  the  purpose  aforesaid,  which  they  had 
revised  jto/do^**  The  writ  then  commanded  the  defendants  to  produce 
to  the'ski^*«f.  Addison  the  said  register  of  shareholders,  and  to  allow 
hiiXL.tb*<iiispect  the  same  for  the  purpose  of  ascertaining,  &c,  or  that 
^hey  «ih6w  cause  to  the  contrary,  &c 

•/•*/£lie  return  stated  that  the  defendants  were  incorporated  by  the 
•Ualne  of  "  The  Derbyshire,  Staffordshire,  and  Worcestershire  Junction 
Railway,"  and  not  by  any  other  name ;  and  further  stated  that,  under 
the  elegit  in  the  writ  mentioned  to  have  been  issued  by  the  said  J. 
Addison,  the  sheriff,  duly  and  according  to  law,  caused  to  be  delivered 
to  the  said  J.  Addison,  at  a  reasonable  price  and  extent  in  that  behalf, 
five  closes  of  land,  situate,  &c.,  of  and  in  which  the  defendants  were 
seized  in  fee  at  the  time  of  entering  up  the  said  judgment,  to  hold  to 
him,  the  said  J.  Addison,  and  his  assigns,  according  to  the  form  of 
the  statute,  until  the  sum  of  money  and  interest  in  the  said  writ  of 
elegit  mentioned,^  should  be  thereof  levied ;  and  that  the  said  sheriff 
had,  before  the  issuing  of  the  writ  of  mandamfiSj  duly  returned  the 
said  writ  of  elegit ;  and  that  the  said  execution  had  not  been  in  any 
way  reversed,  annulled,  or  vacated,  but  still  remained  in  full  force. 

Hea,  that  the  several  closes  of  land  in  the  return,  mentioned  to 
have  been  delivered  to  the  said  J.  Addison  by  the  said  sheriff,  were 
found  to  be,  and  were,  of  the  yearly  value  of  IO5.  in  the  whole,  and 
no  more,  as,  by  the  return  to  the  said  writ  of  elegit^  would  appear; 
and  that  the  yearly  interest  alone  upon  the  said  judgment  debt,  was 
of  far  greater  amount  than  the  entire  yearly  value  of  the  said  closes ; 
and  that,  by  reason  of  such  insufficiency  of  value,  it  became,  and 
was  impossible  for  the  said  J.  Addison  to  levy  his  said  execution  and 
obtain  satisfaction  of  the  said  sum  of  money,  and  interest  in  the  said 
elegit^  mentioned,  from  and  out  of  the  lands  of  the  said  company ; 
and  that  the  said  J.  Addison,  in  consequence  thereof,  did  not  enter 
into  or  take  the  actual  possession  of  the  said  closes,  or  any  of  them, 
or  any  part  thereof,  nor  did  he  bring  any  action  of  ejectment  for  the 
recovery  of  the  actual  possession  thereof,  or  any  part  thereof,  but  had 
declined  and  refused  so  to  do. 

Demurrer  and  joinder  in  demurrer. 

HiUy  for  the  defendants.^  The  question  is,  whether  Addison  is  a 
person  "  entitled  to  execution  "  within  the  meaning  of  the  Companies 
Clauses  Act,  8  Vict  c.  16,  s.  36.  It  is  submitted  that  he  is  not,  since 
he  has  issued  an  elegit  against  the  land  of  the  company.  The  rule 
of  law  is,  that  where  lands  have  been  extended  under  an  elegit^  that 

1  He  took  a  preliminary  objection  that  the  writ  was  directed  to  the  company  hy  a 
wrong  name,  their  corporate  name  being  the  **  Derbyshire,  StafTordflhire,  ana  Worces- 
terriure  Junction  Bauway ;"  bat  the  court  directed  the  writ  to  be  amended  in  this 
respect 


COURT  OF  QUEEN'S  BENCH,  1854.  103 


Begina  r.  Derbyshire,  &c,  Jancdoii  Railwajr  Co. 


is  a  satisfaction  of  the  judgment,  and  no  further  execution  can  be 
had  except  by  a  fresh  elegit  on  newly-discovered  lands.  BlumfielcPs 
case  J  5  Kep.  87 ;  Foster  v.  Jackson^  Hob.  52 ;  and  Vnderhill  v.  Dere- 
reuzj  2  Wms.  Saund.  68.  This  rule  applies,  though  there  be  different 
parties ;  Crawley  v.  lAdgeatj  Cro.  Jac.  338.  It  follows  that  a  creditor 
who  has  issued  an  elegit^  is  not  within  the  meaning  of  the  36th 
section  of  the  Companies  Clauses  Consolidation  Act.  That  section 
contemplates  the  case  of  such  execution  only  being  issued  against  the 
company  as  will  satis^  only  part  of  the  judgment  claim,  and  leave 
the  creditor  a  further  right  to  levy  execution.  If  the  creditor,  of  his 
own  accord,  issues  an  elegit^  which  is  a  satisfaction,  he  cannot  have 
further  execution  against  the  shareholders,  and  is  not  entitied,  there- 
fore, to  inspect  the  register. 

[Cbompton,  J.  This  is  not  a  common  law  execution,  but  a  statu- 
tory mode  of  getting  satisfaction  after  the  company's  property  has 
been  exhausted.] 

It  was  not  necessary  to  issue  this  elegit  in  order  to  entitie  Mr. 
Addison  to  the  statutory  remedy.  Field  v.  M^Eenzie^  4  Com.  B. 
Bep.  705 ;  and  Dodgson  v.  Scottj  2  Exch.  Bep.  457. 

BdyeSj  contra.  The  question  is  as  to  the  reasonable  construction 
of  the  8  Vict.  c.  16,  s.  36.  This  writ  of  elegit  was  issued  in  conse- 
quence of  a  doubt  recently  thrown  out  by  the  Court  of  Exchequer, 
whether  shareholders  could  be  applied  to  before  an  elegit  had  been 
issued  against  the  company's  lands.  The  judgment  is  not  satisfied 
or  discharged  by  the  elegit  issued,  because  you  may  have  a  fresh 
elegit  against  kinds  in  another  country.  (He  was  then  stopped  by 
the  court.) 

Lord  Campbell,  C.  J.  The  complainant,  Mr.  Addison,  is  entitied 
to  have  the  register  of  shareholders  produced  for  his  inspection.  The 
36th  section  of  the  Companies  Clauses  Consolidation  Act,  allows 
execution  to  be  issued  against  the  shareholders,  if  there  cannot  be 
found  property  of  the  company  "  sufficient  whereon  to  levy  "  the  exe- 
cution issued  against  them.  ''  Sufficient,"  means  of  such  amount  as 
to  satisfy  the  judgment  The  facte  disclosed  on  the  pleadings  to  this 
mandamus  J  show  that  Mr.  Addison's  judgment  claim  is  not  and  cannot 
be  satisfied  by  the  lands  extended,  and,  therefore,  the  shareholders  are 
liable  to  satisfy  it. 

Erle,  J.    I  am  of  the  same  opinion.     The  Companies  Clauses 
Consolidation  Act  has  clearly  been  complied  with.     The  intention 
of  the  act  was,  that  the  property  of  the  company  should  be  sought 
for  and  exhausted  before  the  shareholders  were  applied  to,  and  there 
is  nothing  in  the  case  of  an  elegU  issued  against  the  company  differ- 
ent from  any  other  kind  of  execution,  so  as  to  deprive  the  judgment 
creditor  -who  has  had  recourse  to  it  from  the  statutory  remedy  against 
the  shareholders.     The  debt  is  not  satisfied,  although  an  elegU  has 
issued,  since  a  fresh  elegU  can  always  be  had  against  other  lands* 
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Crompton,  J.  The  common  law  distinctions  between  execations 
of  different  kinds  should  not  be  imported  into  the  interpretation  of  a 
new  statutory  remedy  such  as  this.  The  question  in  every  case  is, 
whether  the  property  of  the  company  has  been  sought  for  in  the  first 
instance,  and  whether  the  judgment  creditor  is  still  unpaid. 

Judgment  for  the  plaintiffs. 


JuDKiNB  V.  Atherton. 

Jane  15, 1854. 

Practice  —  ComtMm  Law  Procedure  Act  —  Default  in  proceediw  to 
Trial  —  Notice  by  the  Defendant  —  Entering  Su^estion  —  Sgn- 
ing  Judgment. 

A  defendant  is  entitled  to  enter  a  raggestion  on  the  recoTd,  and  sign  judgment  for  his  costa 
under  the  101st  section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict,  c  76,  where 
a  plaintiff  neglects  to  tir  a  cause  at  the  times  mentioned  in  the  section,  and  to  proceed  to 
tnal  at  the  assizes  or  sittings,  occurring  immediately  after  the  expiration  of  the  twenty 
days'  notice  to  try,  which  by  the  section  the  defendant  is  enabled  to  give. 

Notice  of  trial  was  ffiven  for  the  summer  assizes,  and  the  plaintiff  at  the  assizes  withdraw 
the  record.  On  the  21st  of  February  following,  the  defendant  gave  notice,  requiring  the 
plaintiff  to  bring  on  to  trial  the  issue  joined  in  me  action  at  the  next  assizes  at  jLiverpool, 
the  commission  day  of  which  was  the  21st  of  March.  The  defendant  did  not  proceed  to 
trial  as  required  by  the  notice,  and  the  defendant,  on  the  5th  of  May,  entered  a  suggestion 
on  the  record  in  the  terms  of  the  lOlst  section,  and  signed  judgment  for  his  costs :  — 

Hdd,  that  the  defendant  had  properly  entered  the  suggestion  and  signed  judgment 

This  was  an  action  for  breach  of  covenant  The  action  was  com- 
menced in  1852.  In  December,  the  defendant  pleaded  payment  into 
court  of  lOL    In  January,  1853,  issue  was  joined,  and  notice  of  trial 

Siven  by  the  plaintiff  for  the  next  assizes.  The  cause  was  not  taken 
own  for  trial  at  those  assizes.  Another  notice  was  given  for  the 
following  summer  assizes,  and  the  cause  was  taken  down  for  trial, 
but  the  plaintiff  withdrew  the  record.  On  the  21st  of  February  last 
the  defendant  gave  notice,  in  pursuance  of  section  101  of  the  15  & 
16  Vict  c.  76,^  requiring  the  plaintiff  to  bring  on  to  trial  the  issue 


1  Section  101.  **  Where  any  issne  is  or  shall  be  joined  in  any  cause,  and  the  plaindff 
has  neglected  or  shall  neglect  to  bring  such  issue  on  to  be  tried,  &c.,  wheuier  the 
plaintin  shall  in  the  mean  time  have  given  notice  of  trial  or  not,  the  defendant  may 
give  twenty  days'  notice  to  the  platntiS*  to  bring  the  issue  on  to  be  tried  at  the  attinn, 
or  assizes,  as  the  case  may  be,  next  after  the  expiration  of  the  notice ;  and  if  & 
plaintiff  afterwards  neglects  to  ffive  notice  of  tnal  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  tne  said  notice  given  by  the  defendant,  the  defendant 
may  suggest  on  the  record  that  the  plaintiff  has  failed  to  proceed  to  trial,  although 
duly  required  so  to  do,  (which  suggestion  shall  not  be  traversable,  but  only  be  subject 
to  be  set  aside  if  untrue,)  and  may  sign  judgment  for  his  costs ;  provided,  that  die 
court  or  a  judge  shall  have  power  to  extend  the  time  for  proceeding  to  trial,  wiUi  or 
without  terms. 
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jomed  in  this  action  at  the  next  assizes  at  Liverpool.  The  commis- 
sion day  at  Liverpool  was  the  21st  of  March.  The  plaintiff  did  not 
proceed  to  trial  as  required  by  this  notice ;  and  the  defendant,  on  the 
5th  of  May,  entered  a  suggestion  on  the  record  in  the  terms  of  the 
lOlst  section,  ''that  the  plaintiff  had  failed  to  proceed  to  trial, 
although  duly  required  so  to  do,"  and  signed  judgment  for  his  costs. 

PearsoHj  obtained  a  rule,  calling  upon  the  defendant  to  show  cause 
^why  the  suggestion  entered  on  the  record,  and  all  subsequent  proceed- 
ings, should  not  be  set  aside.  p 

CowKng^t  showed  cause.  The  notice  was  served  more  than  twenty 
,  days  before  the  commission  day  at  Liverpool.  On  the  other  side,  it 
will  be  said  that  it  ought  to  have  been  served  thirty  dsiys  before  the 
assizes,  or  twenty  days  before  the  day  for  the  plaintiff  giving  full 
notice  of  trial,  the  meaning  of  the  word  ''  afkerwards,"  in  the  101st 
section  of  the  CTommon  Law  Procedure  Act,  being,  after  the  expira- 
tion of  the  twenty  days'  notice.  But  that  cannot  be  the  proper  con- 
efraction  of  the  section.  "Afterwaxda,"  clearly  means  after  service 
of  the  twenty  days'  notice.  At  common  law,  the  defendant  must 
have  either  waited  a  year  or  carried  down  the  record  by  proviso. 
That  practice  caused  expense  and  delay,  and  led  to  the  passing  of 
tiie  14  Geo.  2,  c  19,  allowing  of  a  motion  for  judgment  as  in  case 
of  a  nonsuit,  in  answer  to  which  a  very  slight  excuse  used  to  be 
enough  for  a  peremptory  undertaking  to  try  at  the  next  assizes  or 
sittings.  The  present  act  was  meant  to  put  an  end  to  this  practice, 
and  to  put  the  oefendant  in  the  same  situation  after  he  had  given  no- 
tice, as  if  he  had  taken  down  the  record  for  trial  by  proviso,  and 
twenty  days'  notice  was  ample  for  every  purpose.  It  is  twice  the 
time  allowed  for  giving  full  notice  of  trial 

Pearson,  contra.  The  word  "afterwards"  in  the  section  refers  to 
the  last  antecedent,  the  bringing  the  issue  on  to  be  tried  at  the  assizes 
after  the  expiration  of  the  twenty  days'  notice ;  and  the  meaning  is, 
that  the  plaintiff  shall  have  time  to  give  notice  of  trial  after  the  ex- 
piration of  the  twenty  days,  otherwise  he  is  not  to  be  considered  as 
being  in  default  under  the  section.  The  neglect  afterwards  "  to  give 
notice  of  trial "  is  made  a  default  by  t)ie  section,  which  shows  that 
tkere  should  be  time  for  giving  such  notice  after  the  expiration  of  the 
twenty  days'  notice. 

LoBD  Campbell,  C.  J.  I  think  the  construction  contended  for  by 
the  defendant's  counsel  is  the  reasonable  and  correct  construction  of  * 
the  section.  "Afterwards,"  means  after  service  of  the  notice  by  the 
defendant  requiring  the  plaintiff  to  proceed  to  triaL  After  that,  if  the 
plaintiff  does  not  proceed  to  trial,  he  is  to  be  in  the  same  situation  as 
a  plaintiff  formerly  was  who  did  not  proceed  to  trial  after  giving  a 
peremptory  undertaking  to  try. 

CoLEBinoE,  J.    I  am  of  the  same  opinion.    K  you  consider  what 
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goes  before  in  the  section,  the  construction  seems  clear.  The  plaintiff 
18  to  be  required  by  a  twenty  days'  notice  to  bring  the  issue  on  to  be 
tried  at  the  assizes  or  sittings  next  after  the  expiration  of  the  notice ; 
and  I  should  say  upon  those  words  that  the  plaintiff  was  bound  to 
go  to  trial  at  the  assises  or  sittings  occurring  next  after  the  expiration 
of  that  notice,  without  reference  to  any  further  time.  Then  what 
follows  in  the  section  is  quite  clear.  If  the  plaintiff  afterwards  neg- 
lects to  do  what  by  the  notice  he  has  been  required  to  do,  namely, 
what  is  necessary  to  bring  the  case  on  for  trial  at  the  next  assizes  or 
sittings,  the  defendant  may  enter  a  suggestion,  and  sign  judgment. 

Erle,  J.  I  am  clearly  of  the  same  opinion.  The  defendant  is  re- 
quired to  give  notice  twenty  days  preceding  the  assizes  or  sittings  at 
which  the  case  is  to  be  tried,  and  within  the  twenty  days  the  plain- 
tiff is  to  give  notice  and  proceed  to  trial,  otherwise  the  defendant  may 
enter  a  suggestion  and  sign  judgment  A  strong  reason  against  the 
plaintiff's  construction  is,  that  in  Liondon  ten  days'  notice  of  trial  is 
not  required,  and  it  may  onlv  be  four  days'  notice  where  the  parties 
are  under  terms  of  shoit  notice  of  trial. 

Crompton,  J.,  concurred.  Rule  discharged} 


Regina  v.  The  Overseers  of  Kingswinford. 

May  8,  1854. 

Watching'  and  Lighting  Act — Notice  of  Meeting — District  Qu^ 
elry  —  Persons  uswMy  calling  Parochial  Meetings  —  NtMUy  of 
Proceedings —  Distress. 

In  the  parish  of  K.,  a  district  for  ecclesiastical  purposes  had  been  assigned  nnder  the  I  &  9 
Will.  4,  c.  38,  to  the  chapel  of  B.,  for  which  chapel  wardens  were  appointed,  but  they  had 
anthoritj  only  in  ecclesiastical  matters,  all  parochial  basiness  of  the  district  being  always 
transacted  by  the  church-wardens  of  K.  at  large.  A  notice  conyening  a  meeting  for  tne 
purpose  of  considering  whether  the  3  &  4  Will.  4,  c.  90,  (the  Watching  and  Lighting  Act,) 
should  be  adopted  in  the  B.  district,  was  upon  a  requisition  of  the  rate-payers  of  Uie  dis- 
trict issued  by  the  district  chapel  wardens.  The  meeting  was  held  and  the  act  adopted 
in  the  district ;  and  inspectors  were  appointed,  who  made  orders  on  the  oyerseers  of  K.,  to 
leyy  certain  sums  of  money  for  the  purposes  of  the  act.  The  oyerseers  haying  neglected 
to  obey  these  orders,  an  application  was,  more  than  two  years  after  the  adoption  of  the 
act,  made  to  justices  for  a  distress  warrant  against  the  oyerseers,  but  they  refused  to 
issue  it :  — 

Hddf  that  the  act  had  neyer  been  legally  adopted  in  the  district,  as  the  notice  for  conyening 


^  An  application  was  made  to  be  allowed  to  giye  a  peremptory  undertaking  to  try  at 
tlie  next  assizes,  but  it  was  refused  without  an  affidayit  of  merits. 
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the  meeting  oonld  onlj  be  properljr  given  under  the  act  by  the  charch-wudens  of  the 
parish  at  laxge,  who  were  the  persons  nsaallj  calling  meetings  on  parochial  bosiness,  and 
that  consequently  the  jnsticca  were  not  bound  to  issae  their  distress  warrant :  — 

Sdd,  also,  that  the  whole  of  the  proceedings  being  roid,  the  objection  was  open,  notwith- 
itandkig  the  time  which  had  elapsed. 

This  was  a  rule  calling  upon  the  overseers  of  the  poor  of  the  parish 
of  Kingswinford,  in  the  county  of  Stafford,  and  on  two  justices  of 
that  county,  to  show  cause  why  the  scud  two  justices  should  not  issue 
their  wairant  to  levy  by  distress  and  sale  of  the  goods  of  the  said 
overseers,  certain  sums  of  money  ordered  to  be  raised  by  the  inspect- 
ors appointed  under  the  3  &  4  Will.  4  c.  90,  (the  Watching  and 
Lighting  Act,)  for  the  district  of  Brierly  HiU,  in  the  said  parish. 

it  appeared  by  the  affidavit  upon  which  the  rule  was  founded,  that 
a  district  within  the  parish  of  Kingswinford  had  been  assigned  for 
ecclesiastical  purposes,  under  the  1  ic  2  WilL  4,  c  38,  to  a  chapel 
called  St.  Michael's,  Brierly  Hill,  and  that  two  chapel  wardens  were 
annually  elected  for  the  district.  On  the  12th  of  August,  1851,  a 
requisition,  duly  signed  by  three  rate-payers  of  the  parish  inhabitinfi^ 
within  the  district,  was  sent  to  the  chapel  wardens  of  Bri^ly  Hil^ 
requiring  them  to  convene  a  meeting  of  the  rate-payers  of  Brierly 
Hill,  for  the  purpose  of  determining  whether  the  provisions  of  the  3 
Sc  4  WilL  4,  c.  90,  should  be  adopted  in  the  district  The  chapel 
wardens  of  the  district  accordingly,  within  ten  days  after  the  receipt 
of  this  requisition,  gave  a  notice  convening  a  meeting  for  the  2Sth  of 
August,  1851.  This  notice  was  affixed  on  the  door  of  the  chapel  of 
Brierly  Hill.  On  the  25th  of  August,  the  meeting  was  held,  and 
the  provisions  of  the  act,  so  fieu:  as  relates  to  lighting,  were  unani- 
mously adopted;  and,  at  Hxe  same  time,  twelve  inspectors  were 
appointed,  and  the  amount  of  money  to  be  raised  in  the  year  bv  them 
was  fixed.  On  the  12th  of  February,  1852,  a  notice  of  the  adoption 
of  the  act  was  published  by  the  chapel  wardens  in  the  same  manner 
as  the  notice  convening  the  meeting.  The  inspectors  afterwards 
issued  orders  to  the  overseers  of  the  parish  of  Kingswinford,  requiring 
them  to  levy  the  sums  of  money  specified  in  those  orders.  On  the 
18th  of  November,  1853,  a  complaint  was  made  by  the  inspectors  to 
a  justice,  that  the  overseers  had  not  levied  the  moneys  in  obedience 
to  the  orders,  and  a  summons  having  issued,  the  overseers  appeared 
in  answer  to  the  complaint  before  two  justices,  who,  however,  refused 
to  issue  their  distress  warrant. 

The  affidavits,  in  answer  to  the  rule,  stated  that  the  chapel  wardens 
of  Brierly  Hill  district,  were  appointed  only  for  ecclesiastical  purposes, 
and  that  no  parochial  notices  were  ever  served  by  them,  but  that  all 
the  parochial  business  of  the  parish  of  Kingswinford,  including  the 
Brieriy  Hill  district,  was  always  transacted  by  the  overseers  of  the 
parish  of  Kingswinford. 

Hill  and  CotvUnffy  now  showed  cause.  The  3  &  4  Will.  4,  c.  90, 
has  never  been  legally  adopted  in  the  district  of  Brierly  Hill.  It  is 
not  disputed  that  there  may  be  an  adoption  of  the  act  by  a  district 
within  a  parish,  if  the  proper  steps  are  taken  for  that  purpose.     Sec- 
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tion  77,  defines  ^'  parish ''  as  meaning  a  part  of  a  parish,  and  "  fhe 
powers  given  to  a  church-warden,  shall  be  understood  to  be  given  to 
any  chapel  warden,  &c.,  usually  calling  any  meeting  on  parochial 
business ; "  but  the  chapel  wardens  of  tite  district  have  no  powers  in 
respect  of  parochial  business.  It  does  not  clearly  appear  whether  the 
district  has  been  assigned  to  St.  Michael's,  Brierly  ffill,  under  section 
10,  or  section  23,  of  the  1  &  2  Will  4,  c.  38.  If  under  the  former 
section,  the  powers  of  the  chapel  wardens  are,  by  section  16,  limited 
to  matters  connected  with  the  chapel,  and  they  have  no  authority  in 
the  district  K  it  be  under  section  23,  the  chapel  wardens  to  be 
appointed  for  the  district,  are,  by  section  25,  to  ^Mo  all  things  pertain- 
ing to  the  office  of  church-warden,  as  to  ecclesiastical  matters." 
Therefore,  either  way,  these  chapel  wardens  could  not  have,  as,  in 
fact,  they  have  not,  any  powers  in  regard  to  parochial  matters  not 
ecclesiastical.  For  instance,  the  chapel  wardens  could  not  make  a 
rate  for  the  district.  Such  powers,  including  that  of  giving  the  notice 
of  meeting  under  the  3  &  4  Will.  4,  c  90,  s.  5,  must  be  exercised  by  the 
church-wwlens  of  the  parish  at  large.  Section  73  expressly  provides 
for  the  church-wardens  of  a  parish  calling  a  meeting  of  the  inhabit- 
ants of  a  part  only.  [There  were  other  objections  urged  against  the 
rule ;  but,  as  the  court  gave  no  opinion  upon  thbm,  the  argument  upon 
them  is  omitted.] 

Keating'  and  Bros^  in  support  of  the  rule.  It  is  conceded  by  the 
other  side,  that  the  act  may  be  adopted  by  part  of  a  parish.  If,  in 
all  such  cases,  the  church-wardens  of  the  parish  at  large  are  bound 
to  give  the  notice,  the  expression  in  section  77,  that  the  powers  given 
to  a  church-warden  shall  apply  to  ^<  a  tshapel  warden,  &a,  or  other 
person  usually  calling  any  meeting  on  parochial  business,"  would  be 
unnecessary. 

[Lord  Campbell,  C.  J.  In  this  case,  the  persons  usually  calling 
parochial  meetings  in  the  district,  are  the  church-wardens  of  the 
parish.] 

Then,  the  provisions  of  the  act  having  been  adopted  in  1851,  it  is 
too  late  now  to  raise  this  objection  as  to  the  form  of  the  proceedings. 
In  ITie  Queen  v.  Deverell,  3  E.  &  B.  372,  s.  c  25  Eng.  Rep.  160,  tiie 
same  objection  was  taken  and  overruled. 

[Erle,  J.  There,  in  the  absence  of  affirmative  proof  of  the  pro- 
ceedings being  wrong,  we  acted  on  the  maxim  of  presuming  them  to 
be  rightly  done. 

Lord  Campbell,  C.  J.  How  do  you  say  the  legality  of  the  adop- 
tion of  the  act  is  to  be  questioned  ?  J 

By  appeal  under  section  66.  Where  an  appeal  is  given  by  statute, 
it  is  the  sole  mode  of  questioning  proceedings ;  and,  unless  there  be 
some  limit  in  point  of  time,  the  greatest  uncertainty  may  arise  from 
the  proceedings  being  ripped  up  ab  initio  after  the  money  has  been 
partly  levied. 

[Lord  Campbell,  C.  J.  If  a  proceeding  is  wholly  void,  it  need 
not  be  appealed  against 

Chompton,  J.     And  section  66  applies  only  to  matters  done  after 
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ihe  adoption  of  the  act,  not  to  the  adoption  itself.  Supposing  yoa 
avo^wed  for  the  distress,  yoa  must  state  all  the  proceedings,  incluoing 
the  adoption  of  the  aci^  and  those  averments  would  be  traversable.] 

LiORB  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  It  is  necessary  to  show  that  the  order  of  the  inspectors 
is  good,  before  we  can  be  called  upon  to  direct  the  justices  to  issue  a 
distress  warrant.  Now,  the  &rst  objection  made  to  it  is  fatal,  and  we 
need  not,  therefore,  notice  anv  of  the  others.  That  objection  is,  that 
the  act  has  never  been  properly  adopted.  It  has  been  argued,  indeed, 
that  this  objection  is  not  now  open,  and  I  should  have  been  glad  to 
£iid  that  the  legislature  had  drawn  a  limit,  after  which,  such  an 
objection  could  not  be  taken,  but  I  do  not  find  any  such  provision. 
The  appeal  clause  has  been  relied  on  for  this  purpose.  But  that 
section  supposes  that  the  statute  has  been  lawfully  adopted.  If  it 
has  not  been  adopted,  every  thing  done  is  treated  as  null  and  without 
jurisdiction.  Therefore,  this  objection  is,  I  think,  still  open ;  and  if 
so,  it  is  conclusive,  because  it  seems  to  me  that  the  chapel  wardens 
could  not  give  this  notice.  There  is  dear  language,  saying  that  it 
shall  be  given  by  the  persons  ''  usually  calling  any  meeting  on  paro- 
chial business."  These  chapel  wardens  were  not  such  persons,  and, 
therefore,  had  no  power  to  call  the  meeting.  What  powers  they 
have,  are  confined  to  ecclesiastical  purposes,  and  their  proceedings 
were,  therefore,  whoUy  void. 

WioHTMAN,  J.,  concuired. 

Erlb,  J.     The  question  is,  whether  these  district  chapel  wardens 
are  within  sections  5  and  73,  as  interpreted  by  section  77.    I  think 
they  are  not  such  church-wardens  as  are  there  referred  to,  because, 
according  to  the  afl&davit,  they  do  not  fall  within  the  class  of  persons 
usually  callings  meetings  on  parochial  business.    It  might  seem  rea- 
sonable that  \irhen  the  inhabitants  of  part  of  a  parish  are  about  to 
adopt  this  act,  the  officer  of  that  part  should  be  the  person  to  act ; 
but  there  is  an  express  provision  in  section  73,  that  the  officer  of  the 
parish  at  large  is  to  act  for  the  part,  and  tiierefore  the  argument  from 
supposed  convenience  faUs  to  the  ground.    For  these  reasons,  I  draw 
the  conclusion    thai  the  church-wardens  of  Kingswinford  are  the 
proper  persons  to  call  the  meeting;  and  the  notice  not  having  been 
duly  given,  all  the  rest  of  the  proceedings  fail,  and  the  objection  is 
not  cored  fay  lapse  of  time. 

Caompton,  J.,  concurred.  •.        ,     . 

RiUe  discharged. 

VOL.   XXVI.  10 
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TbE8S  V.  Sataoe. 
Jane  20, 1854. 

Landlord  <md   Tenant — Ejectment — Agreement  to  Let  for  Three 

Years  —  Void  Lease  —  Notice  to  Quit, 

Under  an  agreement  to  let  for  three  years,  thoagh  it  is  void  as  a  lease  for  three  years  by  die 
statute  8  &  9  Vict.  c.  106,  s.  8,  the  tenant  holds  from  year  to  year,  snbjoct  to  the  terms  of 
the  agreement,  and  is  bound  to  quit  at  the  expiration  of  the  three  years,  without  a  proTions 

notice  to  quit. 

• 

Ejectment.  On  the  trial,  before  Alderson,  B.,  at  the  last  Spring 
assizes,  at  iCingston,  it  appeared  that  the  premises  sought  to  be  recov- 
ered had  been  let  by  the  plaintiff  to  the  defendant,  under  an  agree- 
ment in  writing,  dated  the  17th  of  December,  1850,  whereby  the 
plaintiff  agreed  to  let  to  the  defendant,  and  the  defendant  agreed  to 
hire  of  him  the  premises  in  question, ''  to  hold  the  same  unto  the  said 
John  Savage  for  the  term  of  three  years,  to  be  computed  from  the 
2dth  of  December  instant,  yielding  and  paying  unto  the  said  Cooper 
Tress,  the  annual  rent  of  4^/.,  to  be  paid  monthly,  on  the  25th  day 
of  each  month  in  the  year,  the  last  payment  whereof  to  be  made  on 
the  26th  of  November,  1853.*'  The  defendant  occupied  the  premises 
under  the  agreement  for  the  whole  term  of  three  years,  and  paid  all 
the  rent  due.  At  the  end  of  the  term  the  defendant  rejfused  to  quit 
the  premises,  no  notice  to  quit  having  been  served  upon  him ;  and  it 
was  contended  at  the  trial  that  the  lease  to  the  defendant  not  being 
by  deed,  was  void  under  the  8  &  9  Vict  c.  106,  s.  3,  and  that  conse- 
quently the  defendant  held  as  tenant  from  year  to  year,  and  was  enti- 
tiied  to  the  usual  notice  to  quit  before  the  action  was  brought  The 
learned  judee  decided  otherwise,  and  a  verdict  was  entered  for  the 
plaintiff,  with  15/.  damages,  for  the  mesne  profits  down  to  the  time 
of  signing  final  judgment,  but  leave  was  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit ;  and  in  the  following  term  a  rule  fdsi  for 
that  purpose  was  obtained,^  against  which 

June  19.  Lush  showed  cause.  The  agreement,  no  doubt,  was 
rendered  void  as  a  lease  by  the  8  &  9  Vict.  c.  106,  s.  3,  but  still  it  is 
to  be  considered  as  regulating  the  terms  of  the  holding ;  and  the 
terms,  therefore,  being  at  an  end,  under  the  agreement,  the  defendant 
was  not  entitled  to  a  notice  to  quit  Though  a  lease,  for  however 
short  a  time,  unless  by  deed,  was  void  under  the  7  &  8  Vict  c  76,  s. 
4,  it  was  to  be  considered  as  an  agreement  for  a  lease,  so  as  to 


1  A  rule  nisi  was  also  moved  for,  to  reduce  the  damages,  on  the  ground  that  the 
Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  214,  only  permitted  evidence  to 
be  given  of  the  mesne  profits  down  to  the  time  of  giving  the  veraict  But  the  rule  on 
this  ground  was  refused,  Lord  Campbell,  C.  J.,  saying,  **  When  it  was  agreed  that 
judgment  should  be  stayed  to  afford  an  op{X)rtunity  of  moving  to  enter  a  nonsuit,  was 
It  not  understood  that  mesne  profits  should  be  calculated  down  to  final  judgment  ?  " 
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enable  either  party  to  compel  specific  performance  in  equity;  and 
under  sections  1  and  2  of  the  Statute  of  Frauds,  though  an  agree- 
ment to  let  for  more  than  three  years  was  ineffectual  as  to  the  dura- 
tion of  the  term,  it  was  taken  as  regulating  the  terms  of  the  holding 
in  other  respects.  Doe  d.  Bigge  v.  BeU^  5  Term  Rep.  471 ;  Doe 
d.  Bromfield  v.  Smithy  6  East,  630 ;  Doe  d.  Tilt  v.  StraUm,  4  Bing. 
446. 

[^Crompton,  J.,  referred  to  Doe  d.  Davenish  v.  MoffaUj  15  Q.  R 
Bep.  257.] 

That  case  is  a  strong  authority,  though  decided  upon  the  repealed 
statute,  7  &  8  Vict  c.  76. 

[Coleridge,  J.  There  is  a  marked  difference  between  that  statute, 
and  the  statute  in  question.  The  former  extended  to  all  leases  in 
writing,  and  made  them  void  as  leases,  but  agreements  in  writinj?  to 
let  were  to  take  effect  8ls  agreements  for  leases;  whereas  section  S  of 
the  subsequent  statute  is  restricted  to  such  leases  as  are  required  by 
law  to  be  in  writing  with  reference  to  the  Statute  of  Frauds,  and 
enacts  that  they  shall  be  void  at  law  if  not  by  (feed,  and  gets  rid, 
altogether,  of  the  effect  before  given  to  agreements.] 

The  object  of  section  3  of  the  8  &  9  Vict  c.  106,  was  to  do  away 
with  the  inconvenience  of  agreements  being  treated  as  leases  in 
equity.  Only  such  an  effect  wm  be  given  to  the  words  <<  void  at  law" 
as  is  necessary  to  carry  out  the  intention  of  the  legislature.  The 
section  does  not  make  the  instrument  void  for  all  purposes ;  and  it 
would  lead  to  great  inconvenience  to  hold  that  the  terms  of  it  were 
to  have  no  effect  The  intention  merely  was  to  render  it  void  as  a 
lease,  but  not  as  evidence  of  the  terms  of  the  holding.  Malins  v. 
Freeman,  4  Bing.  N.  C.  395;  Lincoln  CoUege  Casey  3  Rep.  59,  b. 

Pearson,  in  suj^rt  of  the  rule.  The  8  &  9  Vict  c.  106,  s.  3,  is 
different,  in  its  language,  from  the  previous  statute^  and  expressly  pro- 
vides, in  general  terms,  that  an  instrument  like  the  present  shall  be 
"  void  at  law."  That  clearly  shows  the  intention  to  have  been  to 
make  the  instrument  ineffectual  for  all  purposes.  Suppose  the  agree- 
ment of  lease  was  for  a  lon^  term  of  years,  it  would  be  strange  to 
hold  that  the  terms  regulated  the  holding. 

[Erle,  J.  Only  such  of  the  terms  would  apply  as  were  consistent 
with  a  tenancy  from  year  to  year. 

Crohpton,  J.  The  instrument,  though  void,  is  evidence  of  the 
terms  of  the  new  parol  letting  irom  year  to  year,  created  by  the 
receipt  of  the  rent,  so  far  as  it  is  consistent  with,  a  tenancy  from  year 
to  year.  The  rule  of  law  is  well  laid  down  in  Berrey  v.  Lindlej/^  3 
Man.  &  6.  498,  514.] 

This  is  a  question  of  the  construction  of  the  statute  which  enacts 
^nerally  that  the  instrument  shall  be  "  void  at  law."  Doe  d.  Daven- 
%sh  V.  MoffaU  was  under  the  repealed  statute,  which  did  not  contain 
such  a  general  enactment  He  referred  also  to  Laythorpe  v.  Bryant, 
2  Bing.  N.  C.  735 ;  Crosby  v.  Wadswortkj  6  East,  602 ;  and  Burton 

V.  Reevell,  16  Mee.  &  W.  307. 

Our.  adv.  vuU* 
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The  judgment  of  the  coturt^  was  now  delivered  by 

Coleridge,  J.  In  this  case  there  was  a  taking  by  writing,  and 
the  question  was,  whether  notice  to  quit  was  necessary  to  determine 
the  tenancy.  The  argument  turned  a  good  deal  on  two  statutes,  the 
7  &  8  Vict  c  76,  repealed  by  the  8  &  9  Vict  c,  106.  By  section  4 
of  the  first  of  these  statutes,  it  was  enacted  that  no  lease  or  writing 
shall  be  valid  as  a  lease  or  surrender  unless  the  same  shall  be  made 
by  deed.  In  Doe  d.  Davenish  v.  MoffaJti^  which  was  decided  on  this 
clause,  the  agreement  was  executed  on  the  18th  of  September,  1845, 
for  three  years  from'  the  29th  of  September ;  and,  in  that  respiect,  it 
was  exactly  like  the  present  case.  It  there  provided  that  the  tenant 
might  renew  the  tenancy  on  giving  six  months'  notice.  The  same 
question  arose  there  as  in  this  case,  and  the  court  held  that  he  was 
not  tenant  from  year  to  year  indefinitely,  but  for  three  years,  liable  to 
be  turned  out  during  that  period,  by  a  notice,  and  that,  at  the  end  of 
the  three  years,  the  tenancy  expired  by  effluxion  of  time.  Now, 
under  the  statute  4  &  9  Vict  c.  106,  s.  o,  a  lease  required  by  law  to 
be  in  writing,  shall  be  void  at  law  unless  made  by  deed.  It  appears 
to  us  that  the  intention  of  the  legislature  in  both  statutes  was  clearly 
the  same,  to  prevent  leades  being  made  except  by  deed.  The  first 
statute  was  found  to  have  done  this  imperfectiy,  in  point  of  excess, 
because  it  embraced  all  leases  whatever,  and,  in  point  of  provision, 
because,  (as  was  pointed  out  in  argument,)  instead  of  taking  away 
the  enjoyment  under  the  lease,  it  made  it  an  agreement  for  a  lease, 
and  sent  the  party  into  equity  to  enforce  that  agreement  The 
second  statute  intended  to  remedy  these  defects,  and  it  provides  that 
parties  shall  not  make  a  lease  which  is  required  by  law  to  be  in  writ- 
ing, (that  is,  with  reference  to  section  2  of  the  Statute  of  Frauds,) 
except  by  deed,  and  it  makes  all  such  leases  not  by  deed  void  as 
leases,  but  it  leaves  all  other  matters  just  as  before.  The  tenant,  in 
this  case,  seems  to  us  to  stand  in  the  same  position  as  the  tenant  in 
Doe  d.  Davenish  v.  MoffaU.  He  has  no  lease  or  tenancy  for  three 
years.  During  that  time  he  may  be  turned  out  by  a  notice,  but  if 
he  stays  until  the  end  of  that  time,  both  parties  have  agreed,  and 
there  is  nothing  in  the  statute  to  prevent  their  doing  so,  that  the  ten- 
ancy shall  then  expire  by  effluxion  of  time.  My  brother  Wightman 
entertained  some  llttie  doubt  during  the  argument ;  but  my  brothers 
Erie  and  Crompton  agree  in  the  opinion  which  I  have  just  stated. 

Wightman,  J.  I  had  some  doubt  yesterday,  as  to  the  effect  of  the 
second  statute,  but,  on  consideration,  I  have  6ome  to  the  same  con- 
clusion as  the  rest  of  the  court 

Ride  discharged. 


'  Coleridge,  J.,  Wightman,  J.,  Erlk,  J.,  and  Cromfton,  J. 
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ViDi  V.  Smith  and  another. 

June  15, 1854. 

Patent  Law  Amendment  Act — Li/Hngement  of  Patent  —  Rule  for  an 
Account  to  be  kept  by  Defendant — Jurisdiction  of  Common  Law 
Court, 

Under  tbe  Phtent  Law  Amendment  Act,  15  &  16  Vict  c.  83,  where  an  action  has  been 
brooght  for  the  infringement  of  a  patent,  a  retrospectire  account  of  the  defendant's  ssles 
and  profits  of  the  patented  article  will  not  be  granted  before  final  jndgment.  Neither 
does  the  act  gire  power  to  order  an  inspection  of  the  defendant's  books  containing  entries 
relating  to  snch  sales.  Bat,  npon  reasonable  evidence  of  the  existence  of  a  yalid  patent, 
and  of  Its  himng  been  infringed  by  the  defendant,  and  of  the  defendant's  making  a  profit 
bj  sach  infringement,  the  defendant  will  be  ordered  to  keep  an  account  of  all  sales  to  be 
made  of  the  article  alleged  to  be  an  infringement  of  the  plaintiff's  patent,  and  of  the 
pofits  thereon,  nntil  the  farther  order  of  the  court,  upM>n  condition  of  the  plaintiff's  wair- 
mg  all  right  to  mora  than  nominal  dama^  at  the  time  of  the  action,  and  undertaking,  in 
case  the  rerdict  and  judgment  should  be  m  favor  of  the  defendant,  to  pay  to  the  defendant 
the  expense  of  keeping  such  account. 

Rule,  under  the  15  &  16  Vict  c.  83,  s.  42,  calling  npon  the  defend- 
ants to  show  cause  why  they  should  not,  within  four  days  after  ser- 
vice of  the  rule  absolute  to  be  made  herein,  deliver  to  the  plaintiff's 
attorney  an  account  in  writing  verified  by  affidavit,  of  all  the  metal- 
lic barometers  called  or  known  as  Bourdon's,  or  Bourdon  &  Richards's 
metallic  barometers,  sold  by  the  defendants  since  the  1st  of  October, 
1851,  and  of  the  profits  made  therefirom ;  and  why  the  defendants 
should  not  keep  an  account  of  all  such  barometers  sold  by  them,  and 
of  the  profits  made  therefirom,  until  such  further  order  as  this  court 
may  make  in  the  premises ;  and  why  the  plaintiff,  his  attorney  and 
agent  should  not  be  at  liberty  to  inspect  the  defendant's  books  con- 
taining any  entry  relating  to  any  such  sale.  The  plaintiff  was  the 
assignee  of  a  patent  for  a  new  kind  of  barometer  called  ^  aneroid 
barometers,"  and  had  commenced  an  action  against  the  defendants 
for  an  alleged  infiingement  of  such  patent  shortly  before  the^  appli- 
cation for  the  present  rule.  The  substance  of  the  affidavits  in  sup- 
port of,  and  in  opposition  to  the  rule,  will  be  found  fully  stated  m 
the  judgment. 

June  13.  Willes  showed  cause.  The  rule  prays  for  a  retrospective 
account  firom  the  date  of  the  patent,  and  the  requiring  of  such  an 
account  in  equity  is  always  accompanied  by  an  injunction ;  and 
unless  it  is  intended  to  introduce  a  new  practice,  not  before  known 
in  equity,  the  rede  cannot  be  made  absolute. 

[Lord  Campbell,  C.  J.  In  Holland  v.  Foz^  23  Law  J.  Rep.  (n.  s.) 
Q.  B.  211 ;  8.  c.  25  Eng.  Rep.  69,  we  thought  the  new  statute  was 
intended  to  give  all  the  powers  which  a  court  of  equity  possessed.^ 

Here  there  is  no  application  made  for  an  injunction  under  section 
42  of  the  Patent  Law  Amendment  Act,  and  the  present  rule  must  be 
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out  by  anticipation  what  is  the  amount  to  be  paid,  and  that  seems  a 
solecism  in  legal  prpcedure.  It  is,  in  effect,  providing  for  the  assess- 
ment of  damages,  before  the  decision  of  the  question  upon  which 
the  right  to  damages  depends.  As  regards  the  Aitore,  the  rule  is  still 
more  objectionable,  and  such  an  application  must  have  been  unsuc- 
cessful in  equi^.  ^ 

SErle,  J.     The  application  might  be  for  an  injunction,  unless  the 
endants  consented  to  keep  an  account] 

If  an  application  for  an  injunction  were  made,  the  court  might  be 
satisfied  by  affidavit  that  there  was  no  primd  facie  ^und  for  an  in- 
junction. A  court  of  equity  would  have  no  jurisdiction  to  order  such 
an  account,  except  upon  a  final  decree,  and  ancillary  to  such  a  decree, 
or  upon  an  undertaking  by  the  defendant  given  for  some  good  consider- 
ation, as  the  withdrawal  of  an  injunction.  W,ndmarch  on  PateniSy  305, 
343,  361 ;  Orosley  v.  The  Derby  Gas  Company^  3  Myl.  &  Cr.  428. 
This  latter  case  shows  clearly  that  it  is  not  any  profit  of  the  defend- 
ants that  can  be  made  a  around  of  recompense. 

[Lord  Campbell,  C.  J.     You  need  not  trouble  yourself  on  that 

pomt] 

In  tne  event  of  a  verdict  for  the  defendants  an  order  for  a  future 
account  would  be  useless,  and  the  defendants  would  have  been  put 
to  trouble  and  expense  without  any  consideration  for  it.  Again, 
if  the  plaintiffs  were  successful,  the  account  could  not  be  made  use 
of  before  the  master.  What  is  to  repay  the  defendants  for  the 
trouble  and  expense  which  must  be  occasioned  by  keeping  a  proper 
account? 

Cfrove^  in  support  of  the  rule.  The  rule  is  as  nearly  as  can  be  in 
accordance  with  the  prayer  of  a  bill  in  equity  in  patent  cases*  The 
proceeding  under  the  siktute  must  either  be  in  analogy  to  proceed- 
ings in  equity,  or  for  «the  purpose  of  enabling  the  plaintiff  to  submit 
the  account  to  the  jury  as  paurt  of  his  case  upon  the  question  of  dam* 
ages. 

[Lord  Campbell,  C.  J.  It  would  then  be  in  the  nature  of  a  bill 
of  discovery.] 

Yes ;  and  the  right  to  inspect  books,  which  is  given  is  in  that  na- 
ture.    It  is  not  contended  that  profits  are  to  be  taken  as  the  measure 
of  damages,  but  it  is  one  of  the  matters  to  be  submitted  upon  which 
to  estimate  the  damages.     It  is  more  within  the  province  of  a  jury 
#  than  that  of  the  master  to  decide  upon  the  matter  of  damages. 

[Crompton,  J.  The  jury  could  only  give  you  damages  in  respect 
of  what  happened  before  the  trial] 

By  analogy  to  courts  of  equity,  it  is  admitted  that  the  plaintiff  is 
only  entitied  to  that  part  of  tiie  rule  which  asks  for  an  account  to  be 
taken.  But  if  the  court  thinks  the  master  is  not  to  take  account  of 
what  has  been  done  after  action,  then  the  plaintiff  should  be  entitled 
to  inspection  of  books  and  to  have  a  retrospective  account  to  lay  be- 
fore the  jury.  He  referred  to  Jesus  College  v.  Bloome^  3  Atk.  262,  and 
ParroU  v.  Palmer j  3  MyL  &  K.  632. 

Cur.  adv.  vulL 
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The  judgment  of  the  conrt^  was  now  delivered  by  — 

LoBD  Campbell,  C.  J.  In  this  case,  a  rale  was  obtained  soon  after 
the  commenoement  of  the  action,  calling  on  the  defendants  to  show 
cause  why  they  shonld  not  within  four  days  afber  service  of  the  rule 
absolute  to  be  made  hereon  deliver  to  the  plaintiff's  attorney  an  ac- 
count in  writing,  verified  by  affidavit,  of  all  the  metallic  barometers 
called  or  known  as  Bourdon's,  or  Bourdon  &  Bichards's  metallic  ba- 
rometeis,  sold  by  the  defendants  since  the  1st  of  October,  1851,  and 
of  the  profits  made  therefrom ;  and  why  the  defendants  should  not 
keep  an  account  of  all  such  barometers  sold  by  them,  and  of  the 
profits  made  therefrom  until  such  further  order  as  this  court  may 
make  in  the  premises ;  and  why  the  plaintifi^  his  attorney  or  agent, 
should  not  be  at  liberty  to  inspept  the  defendants'  books  containing 
an  entry  relating  to  any  such  sales.  The  rule  was  drawn  up  on  read- 
ing an  affidavit,  swearing  that,  on  the  27th  of  April,  1844,  a  patent 
for  a  new  mode  of  constructing  barometers  was  granted  to  the  inven- 
tor, who,  on  the  6th  of  November,  1849,  assigned  it  to  the  plaintiff; 
that  the  defendants  have  sold  barometers  identical  in  principle  with 
those  manufactured  by  the  plaintiff  under  the  patent ;  that  although 
the  defendants  have  been  warned  against  selling  such  pirated  baro- 
meters, they  sold  one  on  the  1st  of  Msj  last  at  their  shop  in  London, 
and  it  is  believed  by  the  deponent  that  they  have  since  sold  many, 
and  tiiat  they  continue  to  exhibit  one  of  these  barometers  in  their 
shop-windows.  The  onlv  affidavit  in  answer  merely  says,  that  the 
deponent  is  informed  and  believes  that  the  question,  whether  the  de- 
fendants' barometer  is  a  piracy  of  the  plaintiff's,  was  tried  in  a  court 
of  law  in  Paris,  and  decided  against  the  plaintiff,  and  that  this  de- 
cision was  affirmed  on  appeal  by  another  court  of  law  in  Paris.  We 
think  that  the  greatest  -pait  of  what  is  sought  by  this  rule  must  be 
disallowed.  Before  final  judgment,  we  ought  not  to  grant  any  retro- 
spective account,  such  an  account  would  not  aid  any  account  of 
profits  which  may  then  be  ordered  if  the  plaintiff  obtains  a  verdict, 
and  such  an  account  would  not  be  ordered  by  a  court  of  equity  be- 
fore the  final  decree.  We  are,  likewise,  of  opinion  that  we  ought  not 
to  make  the  desired  order  for  an  inspection  of  the  defendants'  books. 
The  "  inspection  "  mentioned  in  the  42d  section  of  the  16  &  16  Vict 
c  83,  we  conceive,  is  an  inspection  of  the  instrument  or  machinery 
manufactured  or  used  by  the  parties,  with  a  view  to  evidence  of  in- 
fiingement,  and  does  not  refer  to  an  inspection  of  books,  which  is 
provided  for  by  another  act  of  parliament.  But  we  think  that  we 
have  authority  now  to  order,  and  that  we  ought  to  order,  the  account 
to  be  kept  by  the  defendants  of  all  such  barometers  as  they  shall  sell 
upon  the  principle  alleged  to  be  an  infringement  of  the  plaintiff's 
patent,  and  of  the  profits  made  therefrom,  until  such  further  order  as 
this  court  may  make,  on  condition  of  the  plaintiff  agreeing  to  waive 
all  claim  to  recover  more  than  nominal  damages  at  the  trial  of  the 
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action,  and  on  condition  that,  in  case  the  verdict  and  judgment  in  the 
action  shall  be  in  favor  of  the  defendants,  the  plaintiff  undertakes  to 
pay  to  the  defendants  the  expense  of  keeping  such  account.  It  has 
been  contended  that,  in  the  exercise  of  the  equitable  jurisdiction  now 
conferred  upon  us,  we  can  only  grant  an  account  where  tiiere  is,  or 
has  been,  an  injunction.  But  an  injunction  does  not  invariably  ac- 
company an  account  in  a  court  of  equity;  and  if  it  did,  in  effecting 
the  object  in  view  by  ordering  an  account,  we  cannot  be  governed  by 
the  same  rules  of  procedure  which  it  has  been  found  expedient  to 
adopt  in  courts  of  equity.  With  regard  to  an  account  to  be  kept 
dunng  the  litigation,  we  are  to  see  whether  there  is  laid  before  us 
reasonable  evidence  of  a  valid  patent,  of  this  patent  having  been  in- 
Mnged  by  the  defendants,  and  of  the  defendants  making  profits  Iby 
the  infringement.  The  affidavit  relied  on  by  the  plaintinin  this  case 
is  not  strong,  but  being  wholly  unanswered  by  the  defendants,  we 
think  that  it  is  a  sufficient  foundation  for  this  part  of  the  rule.  Such 
an  account  is  often  required  by  a  court  of  equity  on  dissolving  an 
injunction  ex  parte  against  the  infraction  of  a  patent,  the  plaintiff 
going  to  law  to  establish  his  legal  right,  and  we  ttiink  that  we  may 
grant  it  on  such  a  primd  facie  case  as  is  made  out  by  the  plaintiff 
in  this  case.  But  we  are  of  opinion  that  it  should  only  be  granted  on 
condition  of  the  plaintiff  waiving  his  claim  to  damages ;  for  he  ought 
not  to  be  allowed  to  seek  substantial  damages  and  an  account  of 
profits  conjointly.  In  actions  for  the  infringement  of  patents,  juries 
have  found  verdicts  for  large  damages,  which  we  have  refused  to 
disturb ;  but  we  conceive  that  if  such  actions  had  been  brought 
while  a  bill  in  equity  for  an  injunction  had  been  retained,  a  court 
of  equity  would  not  decree  an  account  of  profits  along  with  a  per* 
petual  injunction,  much  less  would  it  entertain  a  bill  praying  for  an 
account  of  profits  filed  after  the  verdict.  We  likewise  think  it  ex- 
pedient to  require  an  undertaldng,  on  the  part  of  the  plaintiii^  to 
pay  the  expense  of  the  account,  should  the  verdict  and  judgment  in 
the  action  be  for  the  defendants;  although,  without  this  undertaking, 
the  court  may  have  power  to  order  this  expense  to  be  paid  by  the 
plaintiff,  as  part  of  the  costs  of  the  action. 

Rule  according'ly. 


Watts  and  Wife  v.  Porter. 

Jane  IS,  1854. 

Debtor  and  Creditor —  Charging  Order  on  Stock —  Right  as  against 

Prior  Incumbrancer^  unthout  Notice. 
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creditor  to  .aU  sach.  remedies  ae  he  would  baye  been  entitled  to,  if  audi  charge  had  been 

made  in  his  favor  by  the  judgment  debtor'' :— 

• 

Held,  (by  Lord  Cakpbslj^  C.  J.,  Wiohtmak,  J.,  and  Cbomptok,  J.J  that  the  meaning 
of  this  clause  is  to  gire  the  judgment  creditor  the  same  right  under  the  charging  order,  as 
against  prior  incumbrancers,  as  he  would  have  under  a  valid  and  effectual  charge  made 
At  the  same  moment  by  the  debtor  himself. 

Theiefoce,  where  stock  standing  in  the  names  of  trustees,  in  trn^t  for  A,  was  charged  by  A 
as  security  for  money  lent  to  him  by  B,  but  no  notice  of  this  charge  was  given  to  the 
trustees,  and  subsequently  C,  a  judgment  creditor  of  A,  obtained  a  charging  order  under 
the  statute  upon  this  stock,  of  vrhich  he  gave  express  notice  to  the  trustees,  C.'s  charge, 
created  by  the  judge's  order,  took  priority  of  that  to  B,  whose  title  had  never  been  per- 
fected by  notice  to  the  trustees :  — 

Beld,  (by  Snui,  J.,  tUaaenUaUe,)  that  the  effect  of  the  statute  is  only  to  give  the  judgment 
creditor  with  a  charging  order  the  same  right  as  he  would  have  under  a  lawnil  cnargc 
made  by  the  debtor ;  and  therefore,  under  the  circumstances,  C  was  not  entitled  to  the 
stock  as  against  B. 

Action  against  an  attorney  for  negligence.  The  declaration 
alleged  that  the  plaintiff  Elizabeth,  while  sole,  retained  the  defendant, 
as  her  solicitor,  to  invest  3,700/.  at  interest,  on  good  security,  but  that 
the  defendant  wrongfully  advanced  the  said  money  to  one  Theodore 
Williams,  on  bad  security,  whereby  it  became  wholly  lost  to  the 
plaintiffs. 

Pleas,  first,  not  guilty ;  secondly,  a  denial  of  the  retainer.  Issue 
thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster, after  Hilary  term  last,  it  was  proved  that  the  money  had 
been  paid  by  the  female  plaintiff,  who  was  then  sole,  to  the  defendant 
as  a  solicitor,  in  the  manner  alleged,  and  a  case  of  negligence  was 
made  out  against  him  under  the  following  circums^nces :  On  the 
10th  of  January,  1844,  he  advanced  2,0002.  of  the  money  to  the  Rev. 
Theodore  Williams,  on  an  agreement  bearing  date  that  day,  and 
si^ed  by  Williams,  purporting  to  be  between  him  and  the  plaintiff 
Eluzabeth,  (then  Elizabeth  Davis,)  which,  (after  reciting  that  Joseph 
WiUiams,  by  his  will,  having  bequeathed  certain  annuities  and  made 
other  bequests,  had  devised  and  bequeathed  all  the  residue  of  his 
estate,  real  and  personal,  to  trustees,  for  the.  benefit  of  his  brother,  the 
Rev.  Theodore  WiUiams,  and  that  after  his  death,  the  trustees  set 
apart  the  sum  of  5,000^,  which  was  standing  in  their  names  in  the 
books  of  the  governor  and  company  of  the  Bank  of  England,  to 
.provide  for  the  payment  of  the  annuities,)  declared  that  the  said  sum 
of  5,000^  so  stsincung  in  the  name  of  the  trustees,  to  which  Theodore 
Williams  would  be  entitled  on  the  death  of  the  annuitants,  should 
be  charged  as  a  security  for  the  said  sum  of  2,000Z.  and  interest. 
Subsequently,  by  an  undated  memorandum  written  on  this  agreement, 
which  Theodore  Williams  signed,  he  further  charged  all  his  interest 
under  his  brother's  will,  as  residuary  legatee,  with  the  further  sum  of 
1,700/L  advanced  to  him  on  behalf  of  Elizabeth  Davis.  The  defend- 
ant prepared  the  agreement  and  memorandum,  but  never  gave  any 
notice  of  the  charge  to  the  trustees,  because,  as  he  said,  he  consider- 
ed it  was  only  a  temporary  loan.  On  the  Slst  of  May,  1847,  James 
Ghurden  and  Alexander  Urquhart,  recovered  a  judgment,  in  the  Court 
of  Queen's  Bench,  against  Theodore  Williams,  for  8,6652^ ;  and,  on 
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the  27th  of  May,  1848,  at  their  instance,  an  order  was  granted  by 
Wightman,  J.,  under  the  1  &  2  Vict,  c  110.  s.  14,  charging  the  5,000JL 
standing  in  the  names  of  the  trustees  with  the  judgment  debt.  This 
order  was  regularly  entered  on  the  books  ctf  the  Sank  of  England, 
in  which  the  stock  stood,  and  express  notice  was  given  of  the  order 
to  the  trustees*  The  judgment  remained  wholly  unsatisfied,  and  in 
1853,  Theodore  Williams  was  discharged  by  the  Insolvent  Debtors 
Court,  no  part  of  the  3,700/.  having  been  repaid,  no  interest  having 
been  paid  upon  it  for  some  years,  and  there  being  no  dividend  for 
his  creditors.  The  learned  judge  directed  the  jury,  in  estimating  the 
damages,  to  consider  that,  as  no  notice  had  been  given  to  the  trustees 
of  the  charge  in  favor  of  Elizabeth  Davis,  the  charge  created  by  the 
judge's  order  in  favor  of  the  judgment  creditors,  of  which  notice  had 
been  given  to  the  trustees,  woiid  have  priority  over  it.  The  jury  found 
a  veroict  for  the  plaintiffs,  with  3,400/.  damages.  In  the  ensuing  term, 
a  rule  for  a  new  trial  was  obtained,  on  the  ground  that  the  judge 
had  misdirected  the  jury  in  respect  of  the  damages ;  against  which, 

Manisty  and  Hannen  showed  cause,  and  the  rule  was  supported  by 

Bramwell  and  Wiliest 

The  arguments  and  the  cases  referred  to,  appear  so  fully  firom  the 
.  judgments,  that  it  is  unnecessary  to  repeat  them  here. 

Our.  adv,  v^L 
The  Court  being  divided  in  opinion, 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  himself, 
Wightman,  J.,  and  Crompton,  J.  [After  stating  the  pleadinfi[s  and 
f^/c^  as  above  set  out,  his  lordship  proceeded.]  After  much  deliber- 
ation, my  brother  Wightman,  my  brother  Crompton,  and .  myself,  are 
of  opinion  that  the  rule  should  be  discharged.  Our  decision  turns 
upon  the  construction  of  the  14th  section  of  the  1  &  2  Vict  c  110, 
by  which  it  is  enacted,  ^Hhat  if  any  person  against  whom  any  judg- 
ment shall  have  been  entered  up  in  any  of  her  Majesty's  superior 
courts  at  Westminster,  shall  have  any  government  stock,  &c.,  stand- 
ing in  his  own  name  in  his  own  rigb^  or  in  the  name  of  any  person 
in  trust  for  him,  it  shall  be  lawful  for  a  judge,  on  the  application  of 
any  judgment  creditor,  to  order  that  such  stock,  &c.,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  shall 
have  been  so  recovered,  and  interest  thereon,  and  such  order  shall 
entitle  the  judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to,  if  such  charm  had  been  made  in  his  favor  by  the 
judgment  debtor;  provided  that  no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge,  until  the  expiration  of  six  calendar 


1  May  8  and  11.    Before  Lord  Campbell,  a  J.,  Wightman,  J.,  Eble,  J.,  and 
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months  firom  the  date  of  such  order."  By  the  order,  the  stock  is  to 
stand  charged  with  the  payment  of  the  money  recovered  by  the  judg- 
ment, and  it  is  to  have  the  same  effect  as  if  such  charge  had  been 
made  in  favor  of  the  judgment  creditor  by  the  judgment  debtor.  If, 
at  the  time  of  the  order,  a  charge  had  been  given  on  the  fund  by  the 
judgment  debtor  in  favor  of  the  judgment  creditor,  the  judgment 
creator  having  no  notice  of  any  previous  charge,  and  he  had  given 
notice  of  his  charge  to  the  trustee,  independently  of  the  statute,  it 
would  have  priority  over  the  previous  charge  created  in  favor  of  Eliz- 
abeth^ Davis,  of  which  no  notice  had  been  given  to  them.  But,  by 
the  s&tute,  the  judge's  order  is  to  be  a  charge  upon  the  stock,  as  if 
the  charge  had  been  given  by  an  instrument  which  the  debtor  had 
himself  signed,  and  the  remedies  upon  it  are  the  same.  A  charge  so 
given  by  the  debtor  to  a  creditor,  without  notice  of  any  previous 
charge,  if  notice  of  it  be  served  upon  the  trustees,  would  certainly  be 
preferred  to  a  previous  equitable  charge  of  which  the  trustees  had  no 
notice.  It  is  the  notice  only  which  establishes  any  privity  between 
the  trustees  and  the  party  in  whose  favor  the  charge  is  given ;  by  such 
notice  only,  is  the  security  completed ;  when  it  is  given,  the  trustees 
become  trustees  for  the  party  in  whose  favor  it  is  given,  and,  till  this 
charge  is  satisfied,  they  can  apply  no  part  of  the  fund  to  satisfy  the 
demand  of  a  party  who  had  obtained  a  prior  equitable  charge  of 
which  they  had  subsequent  notice. 

The  defendant  contends  that  the  statutable  proceeding  specified  by 
section  14  of  the  act,  is  of  the  same  nature  as  an  execution,  allowing 
the  debtor's  equitable  interest  to  be  taken  to  satisfy  the  judgment 
and  that  it  can  only  be  taken  subject  to  any  prior  equitable  charge 
created,  although  that  charge  has  not  been  perfected  by  notice  to  the 
trustees.    But  we  think  that  this  would  be  doing  violence  to  the 
language  of  the  legislature,  which  puts  the  judgment  creditor  who 
has  obtained  the  charging  order  in  the  same  situation  as  if  he  had,  at 
that  moment,  obtained  an  instrument  executed  by  the  judgment  debtor 
creating  the  charge.     Having  given  notice  of  it  to  the  trustees,  and 
having  had  no  notice  of  the  former  charge,  he  would,  under  these 
circumstances,  before  the  statute  1  &  2  Vict  c.  110,  passed,  have 
been  preferred  to  the  prior  incumbrancer.     This  doctrine  which,  with- 
out any  express  decision  upon  the  subject,  had  long  been  recognized, 
was  at  last  solenmly  established  in  the  two  cases  of  Deale  v.  Hdll^ 
and  Loveridge  v.  Cooper^  3  Russ.  1,  which  came  on  together  before 
Sir  Thomas  Plmner,  M.  R.     There,  « a  person  having  a  beneficial 
interest  in  a  sum  of  money  invested  in  the  names  of  trustees,  assign- 
ed it  for  valuable  considemtionp  to  A,  but  no  notice  of  the  assignment 
was  given  to  the  trustees ;  afterwards  the  same  person  sold  his  inte- 
rest to  B,  who,  without  notice  of  any  prior  incumbrance,  paid  the 
purchase-money,  completed  the  purchase,  and  gave  notice  to  the 
frustees :  held,  that  B,  had  a  better  equity  than  A,  to  the  possession 
of  the  fund,  and  that  the  assignment  to  B,  though  posterior  m  date, 
was  to  be  preferred  to  the  assignment  of  A."     The  reason  of  the 
decision  (which  is  ecjually  appUcable  to  the  <^^f ^^J*  J?^')  ^'^^^^ 
luminously  expounded  by  the  learned  judge :  «  Where  a  contract 
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respecting  property  in  the  hands  of  other  persons  who  have  a  l^al 
right  to  the  possession,  is  made  behind  the  back  of  those  in  whoin 
the  legal  interest  is  thus  vested,  it  is  necessary,  if  the  secniity  is 
intended  to  attach  on  the  thing  itself,  to  lay  hold  of  that  thing  in  the 
manner  in  which  its  nature  alioT^ns  it  to  be  laid  hold  of :  that  is,  by 

S'  ving  notice  of  the  contract  to  those  in  whom  the  legal  interest  is. 
y  such  notice,  the  legal  holders  are  converted  into  trustees  for  the 
new  purchaser,  and  are  charged  with  responsibility  towards  him;  and 
the  cestui  que  trust  is  deprived  of  the  power  of  carrying  the  same 
security  repeatedly  into  the  market,  and  of  inducing  third  persons  to 
advance  money  upon  it  under  the  erroneous  belief  that  it  continues 
to  belong  to  him  absolutely,  free  from  incumbrance,  and  that  the  trus- 
tees are  still  trustees  for  him,  and  for  no  one  else.  That  precaution 
is  always  taken  by  diligent  purchasers  and  incumbrancers :  if  it  is 
not  taken,  there  is  neglect,  and  it  is  fit  that  it  should  be  understood 
that  the  solicitor  who  conducts  the  business  of  the  party  advancing 
the  money,  is  responsible  for  that  neglect.  These  inconveniences  and 
mischiefs  are  the  natural  consequences  of  omitting  to  give  notice  to 
trustees ;  and  they  must  be  considered  as  foreseen  by  those  who,  in 
transactions  of  that  kind,  ought  to  give  notice ;  for  they  are  the  con- 
sequences which,  in  the  experience  of  mankind,  usually  follow  such 
omissions.  To  give  notice  is  a  matter  of  no  difficulty ;  and  whenever 
persons  treating  for  a  chose  in  €Lction  do  not  give  notice  to  the  trus- 
tee or  executor,  who  is  the  legal  holder  of  the  fund,  they  do  not  per- 
fect their  title ;  they  do  not  do  all  that  is  necessary  in  order  to  make 
the  thing  belong  to  them  in  preference  to  all  other  persons."  This 
decision  was  affirmed,  upon  appeal,  by  Lord  Chancellor  Lyndlxursti 
who  entirely  approved  of  the  reasoning  of  the  Master  of  the  Rolls, 
and  added,  ^  In  cases  like  the  present,  the  act  of  giving  the  trustees 
notice,  is,  in  a  certain  degree,  taking  possession  of  the  fund ;  it  is  going 
as  far  towards  equitable  possession  as  it  is  possible  to  go :  for,  after 
notice  given,  the  trustee  of  the  fund  becomes  a  trustee  for  the  assignee 
who  has  given  him  notice." 

Such  being  the  rights  of  contending  incumbrancers,  independently 
of  the  statute  1  &  2  Vict  c,  110,  when  one  of  them  is  a  judgment 
creditor,  who  has  obtained  a  charging  order  under  that  statute,  his 
rights  must  depend  entirely  on  the  construction  of  the  statute ;  and 
this  construction  must  be  the  same  in  a  court  of  law  and  in  a  court 
of  equity.  Every  tribunal  administering  justice,  according  to  the 
statute,  must  consider  only  the  efiect  intended  by  the  legislature  to  be 
given  to  the  charging  order,  and  this  is  to  be  learnt  from  the  language 
in  which  the  meaning  of  the  legislature  is  expressed.  Without  inter- 
polating something  not  to  be  found  in  the  14th  section,  it  gives  in 
the  most  unequivocal  terms  the  same  remedies  to  the  judgment  cred- 
itor who  has  obtained  the  charging  order  as  he  would  have  been 
entitied  to,  <*  if  such  charge  had  been  made  in  his  favor  by  the  judg- 
ment  debtor."  The  defendant's  counsel  contended  that  we  are  bound 
to  understand  the  word  •«  honestiy "  to  be  implied,  and  that  the 
charring  order  is  only  to  have  the  effect  which  a  charge  of  the  debtor 
would  have  had  if  made  honestly.  To  interpolate  the  word  "  honestiy  " 
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would,  we*  think,  be  a  qualification  of  the  enactment  wholly  unau- 
thorized. The  words  that  are  to  be  understood  as  implied  by  the 
legislature  we  think  are  "  validly  and  effectually,"  The  debtor  could 
not  validly  and  efiectually  make  a  charge  to  have  priority  over  an 
antecedent  equitable  charge  to  which  the  incumbrancer  has  completed 
his  title,  and  therefore  the  charging  order  has  no  such  operation ;  but 
the  first  incumbrancer  not  having  completed  his  title  by  notice  to  the 
trustees,  the  debtor  might  make  a  charge  to  a  subsequent  incum- 
brancer which  in  point  of  law  would  be  valid  and  effectuaL  At  the 
time  of  this  charging  order,  the  stock  still  continued  to  stand  in  the 
name  of  the  trustees  in  trust  for  Theodore  Williams.  Till  notice 
firom  Elizabeth  Davis,  they  were  not  trustees  for  her ;  and  imme- 
diately after  notice  of  the  charging  order,  they  became  trustees  for 
the  judgment  creditor.  At  the  expiration  of  six  months,  the  judg- 
ment creditor  might  have  proceeded  against  them  in  a  court  of  equity. 
*It  is  difficult  to  see  how,  after  such  a  proceeding,  Elizabeth  Davis 
could  have  intervened  or  made  her  claim  available.  It  is  not  con- 
tended that  the  trustees  can  be  liable  both  to  her  and  the  judgment 
creditor. 

Our  construction  of  the  statute  throws  no  hardship  whatever  upon 
the  person  who  obtains  the  first  equitable  charge :  for  if  he  uses  due 
diligence,  and  gives  immediate  notice  to  the  trustees,  his  title  is  com- 
plete and  absolutelv  secure ;  and  he  has  nothing  to  apprehend  from 
a  charging  order  afterwards  obtained  by  a  ju&ment  creditor  any 
more  than  from  a  subsequent  equitable  charge  voluntarily  created  by 
the  debtor :  whereas,  the  contrary  construction  seems  to  have  a  ten« 
dency  to  encourage  laches  on  the  part  of  the  first  incumbrancer,  and, 
by  keeping  the  trustees  in  ignorance  of  charges  created  on  the  fund, 
to  enable  the  cestui  que  trust  to  commit  frauds  upon  subsequent  in- 
cumbrancers.   The  first  incumbrancer  may  suffer,  as  Elizabeth  Davis 
does,  by  the  negligence  of  a  solicitor  not  giving  notice  to  the  trustees ; 
but  for  this  the  law  gives  a  remedy  by  action  against  the  solicitor,  in 
which  damages  are  to  be  recovered  commensurate  to  the  loss  sus- 
tained.    The  defendant's  counsel  mainly  relied  upon  the  great  case 
of  WhUworth  v.  GaugaiUj  3  Hare,  416,  s.  c.  1  Ph.  728,  which  was 
decided  by  that  very  eminent  judge,  Vice-Chancellor  Wigram,  and 
was  affirmed  on  appeal  by  Lord  Chancellor  Cottenham,  and  was  ap- 
proved of  by  Lord  St  Leonards,  when  Lord  Chancellor  of  Ireland. 
To  the  authority  of  that  case  we  implicitly  bow,  and  we  entirely  con- 
cur in  the  reasoning  on  which  that  decision  proceeded.   An  equitable 
mortgagee  of  lands,  who  has  completed  his  equitable  title,  is  to  be 
preferred  to  a  creditor  of  the  mortgagor,  who,  without  notice  of  the 
equitable  mortgage,  has  subsequently  thereto  recovered  judgment 
against  the  mortgagor,  and  obtained  actual  possession  of  the  lands  by 
writ  of  elegit.    There,  certain  bankers,  in  consideration  of  an  existing 
debt,  and  of  a  further  advance  of  money  to  a  customer,  obtained  from 
him  a  deposit  of  the  title-deeds  of  certain  freehold  and  copyhold  lands, 
of  which  he  was  seized,  with  a  written  memorandum  signed  by  him, 
i^arly  charging  the  lands  with  payment  of  the  whole  debt  and 
interest     Other  creditors  subsequently  recovered  judgments  against 
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him,  and  under  the  13th  section  of  1  &  2  Vict  c  110,  BaedK>ut  el 
under  which  the  sheriff  delivered  to  them  the  whole  of  the  lands.  The 
bs^nkers  having  filed  a  bill  in  chancery,  praying  that  they  might  be 
declared  to  have  an  equitable  mortgage  upon  the  lands,  and  to  be 
entitled  to  priority  over  the  elegits  and  judgments,  they  prevailed. 
But  why  ?  iSecause  they  would  have  been  preferred  to  the  judgment 
creditors,  if  at  the  time  when  the  judgments  were  recovered  "  the  per- 
sons against  whom  the  judgments  were  recovered  had  by  writing 
under  their  hands  agreed  to  charge  the  lands  with  the  amount  of  the 
judgment  debts."  The  elegits  were  allowed  to  have  the  same  opera- 
tion and  no  more*  But  there  was  no  laches  on  the  part  of  the  equit- 
able mortgagees,  and  before  the  judgments  were  recovered  their 
equitable  title  was  perfect.  Vice-ChanceUor  Wigram  considered  that 
the  memorandum,  coupled  with  the  debts  and  the  deposit  of  the  title- 
deeds,  "  created  as  perfect  an  equitable  charge  as  intention  and  act 
can  possibly  create;"  that  from  that  time  the  mortgagor  became 
trustee  for  the  moilgagees,  and  that  under  an  execution  against  him 
on  judgments  subsequently  obtained,  the  judgment  creditors  could 
not  take  for  their  own  benefit  that  which  was  in  truth  the  property 
of  the  cestuis  que  trust  Lord  Cottenham,  in  affirming  the  decree, . 
observed,  that  '<  by  the  equitable  mortgage  the  plaintiffs  acquired  a 
special  Uen  upon  the  property,  and  that  they  had  as  strong  an  interest 
as  if  a  mortgage  had  been  executed."  Proceeding  on  the  ground  that 
the  ti'tie  of  the  equitable  mortgagees  was  complete,  he  held,  that  they 
must  have  been  preferred  to  the  judgment  creditors,  independently  of 
the  statute,  and  that  although  under  the  statute  the  judgments  ope- 
rated as  a  charge  upon  all  the  lands,  it  must  be  taken  as  a  charge 
subsequent  to  the  charge  before  created  by  the  equitable  mortgage. 
Indeed,  such  effect  is  given  to  a  perfected  equitable  mortgage,  that 
in  Casbard  v.  The  Attorney- General^  6  Price,  411,  it  was  sdlowed  to 
prevail  against  an  extent  at  the  suit  of  the  crown.  But  in  the  case 
at  bar,  on  account  of  the  gross  negligence  of  the  defendant,  the 
equitable  titie  of  Elizabeth  Davis  had  not  been  completed  before  the 
charging  order  and  notice  of  it  to  the  trustees.  She  has  an  equity  as 
against  Theodore  Williams,  the  mortgagor ;  but,  in  competition  with 
the  judgment  creditors,  who  have  a  charge  upon  the  fund,  and  have 
perfected  their  titie  to  it,  hers  is  not  an  equal  equity;  she  had  acquired 
no  right,  legal  or  equitable,  in  the  property,  and,  there  being  no  privity 
between  her  and  the  trustees,  she  could  only  proceed  against  Theo- 
dore Williams,  her  debtor,  in  personam. 

In  our  researches  upon  this  important  subject,  we  have  found  two 
recent  cases,  which  were  not  cited  at  the  bar,  but  which  are  well 
entitled  to  our  deliberate  consideration  before  we  pronounce  judg- 
ment. The  first  is  Bearcliffe  v.  Dorrington^  4  De  Gex  &  Sm.  122, 
before  Vice-Chancellor  Knight  Bruce.  A  testator  left  real  and  per- 
sonal property  to  trustees  to  be  sold  and  divided  among  children. 
One  of  the  children,  by  assignment,  for  valuable  consideration,  created 
charges  on  his  portion,  and  notice  of  each  of  these  assignments  was, 
'  immediately  after  its  execution,  given  to  the  trustees  of  the  will.  A 
judgment  was  recovered  against  the  assignor.    A  sale  was  oidered 
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of  the  real  estates,  and  the  proceeds  were  invested  in  the  dL  per 
cents.     The  judgment  creditor  obtained  a  charging  order  under  the 
1  &  2  Vict.  c.  110,  s.  14,  upon  the  share  of  the  assignor.     The  ques- 
tion then  arose,  which  should  be  preferred,  the  assignees  or  the  judg- 
ment creditor?     The  vice-chancellor  decided  (we  think  most  prop- 
CTly)  in  favor  of  the  assignees.     They  had  perfected  their  equitable 
seciiiity  long  before  the  charging  order,  and  a  new  charge  then  created 
by  the  debtor  could  not  have  affected  their  securities.     If  the  parties 
had  equal  equities,  priority  of  date  was  to  determine  the  preference 
between  them.     The  case  came  exactly  within  the  principle  of  Whit- 
worth  V.  Gaugain.     But  the  vice-chancellor  is  reported  to  have  said 
obUer:  "  I  doubt  very  much  whether  the  judgment  creditor  is  entitled 
to  all  the  same  rights  as  if  he  had  been  a  purchaser  by  a  particular 
contract  for  value.     He  is  not  in  this  situation.   He  claims  under  the 
1  &  2  Vict  a  110.      I  doubt  whether  this  provision  enables  him  to 
obtain  more  than  his  debtor  had  at  the  time  fairly  to  dispose  of.     I 
do  not,  however,  think  it  necessary  to  decide  the  point."     Unfortun- 
ately the  very  learned  judge  does  not  at  all  state  on  what  his  doubts 
rested,  or  how  he  thought  that  this  construction  could  be  put  upon 
the  language  of  the  statute.      A  still  later  case  is  Dunsler  v.  Lord 
GlengtUli  Chanc.  and  Com.  Law  Rep.  (Irish)  47,  before  the  Master 
of  the  Rolls,  in  Ireland.     His  honor  there  decided,  that  an  equitable 
mortgagee,  by  deposit  of  railway  shares,  is  entitled  to  a  priority  over 
a  prior  judgment  creditor,  who,  subsequently  to  the  mortgage,  has 
obtained  an  order  charging  the  shares.     We  entirely  concur  in  this 
decision ;    but  we  cannot  concur  in  the  reason  given  for  it  by  the 
learned  judge.     On  the  2d  of  May,  1848,  Dunster  recovered  a  judg- 
ment against  Lord  Glengall.    In  Kaster  term,  1849,  Sargent  recovered 
a  judgment  against  him,  and  Lord  Glengall  deposited  with  Sargeant, 
by  way  of  collateral  security,  the  certificM|tes  oi  twenty  shares,  which 
he  held  in  the  Waterford  and  Limerick  Railway  Company,  and  at 
the  same  time  signed  a  memorandum  by  which  he  declared  that  the 
shares  were  deposited  as  an  equitable  mortgage,  and  that  he  charged 
the  shares,  with  the  sum  due,  on  the  judgment    On  the  2d  of  June, 
1851,  an  order  was  granted  and  served  on  the  railway  company, 
charging  the  shares,  with  the  sum  due,  to  Dunster  on  his  judgment 
It  did  not  appear  that  Sargeant  had  given  notice  to  the  company  of 
his  security.     Nevertheless,  there  seems  no  doubt  that  Sargeant  was 
entitled  to  priority.     No  notice  to  the  company  was  necessary  to 
complete  his  security.     Notice  is  only  required  when  a  charge  is  to 
be  created  by  ^way  of  equitable  mortgage  on  an  equitable  interest, 
and  where  there  are  trustees  in  whom  the  legal  estate  is  vested.    The 
shares  belonged  to  Lord  Glengall,  and  jthe  company  were  not  bound 
to  attend  to  any  equitable  assignment  he  might  make  of  them,  or 
any  incumbrance  he  might  create  upon  them.     Here,  as  in  Whitworth 
V.  Gaugain^  the  equitable  security  of  Sargeant  was  complete  by  the 
deposit  and  the  memorandum.    It  could  not  have  been  prejudiced  by 
a  subsequent  charge  created  by  Lord  Glengall,  of  which  notice  was 
given  to  the  company,  and  therefore  it  could  not  be  prejudiced  by 
the  subsequent  charging  order.     Nevertheless,  his  honor  the  Master 
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of  the  Rolls  is  reported,  in  deciding  in  favor  of  Sargeant,  to  have  con* 
sidered  the  doubts  of  Lord  Justice  Knight  Bruce  as  a  deliberate  opin- 
ion that  <*  the  judgment  creditor  who  obtains  a  charging  order,  can 
obtain  no  more  under  it  than  his  debtor  had  at  the  time  fairly  to  dis- 
pose of,"  and  to  have  rested  his  decree  upon  that  opinion.  After  cit- 
ing the  passage  from  the  judgment  in  Bearcliffe  v.  Dorring'ton,  above 
mentioned,  his  honor  proceeds  as  follows :  "  It  appears  to  me,' that 
the  opinion  thus  expressed  by  Sir  Knight  Bruce  is  correct,  and  that 
Lord  Glengall  having,  by  the  letter  of  the  2d  of  February,  1851,  grant- 
ed an  equitable  charge  on  the  shares,  his  judgment  creditor  did  not 
obtain  by  the  charging  order  more  than  Lord  Glengall  had  at  the 
time  fairly  to  dispose  of.  I  shall,  therefore,  alfiirm  the  master's  order." 
According  to  this  doctrine,  we  ought  to  decide  in  the  present  case  in 
favor  of  the  defendant ;  for  when  the  judgment  creditors  obtained  the 
charging  order,  Theodore  Williams  could  only  have  fairly  disposed 
of  his  interest  in  the  stock  standing  in  the  names  of  the  trustees,  sub- 
ject to  the  prior  charge  in  favor  of  Elizabeth  Davis,  although  he 
might  have  created  effectually  a  valid  charge  in  favor  of  a  subsequent 
incumbrancer  who  gave  notice  to  the  trustees.  But  with  the  most 
sincere  rei^ect  for  those  with  whom  we  differ,  we  are  bound  to  say, 
for  the  reasons  we  have  given,  that  this  doctrine  does  not  appear  to 
us  to  carry  into  effect  the  expressed  intention  of  the  legislature. 

It  must  be  borne  in  mind  that  when  the  remedy  against  the  person 
of  the  debtor  was  greatly  abridged,  the  object  of  the  1  &  2  Vict,  c 
110,  was  not  only  to  make  the  judgment  attach  on  property  not  be- 
fore bound  by  it,  but  also  by  means  of  an  order  to  be  obtained  from 
the  court  or  judge  to  give  the  creditor  the  advantage  of  an  express 
charge,  attended  with  peculiar  incidents.  Among  these  is  a  delay  of 
one  year  before  the  creditor  can  seek  to  obtain  the  benefit  of  a  charge 
created  under  section  13,  and  of  six  months  before  he  can  seek  to 
obtain  the  benefit  of  a  char^  created  under  section  14.  Therefore, 
the  authorities  collected  in  Bac.  Abr.  tit  "  Mortgage,"  E,  3,  to  which 
we  were  referred,  and  the  rules  respecting  what  may  be  taken  in  ex- 
ecution under  a  judgment,  and  the  respective  rights  of  judgment 
creditors  without  any  specific  charge,  and  others  with  a  specific  charge 
on  the  property  taken  in  execution,  cannot  govern  us.  It  appears  to 
us,  that  the  legislature  has  placed  the  judgment  creditor,  who  has 
obtained  the  charging  order,  exactly  in  the  same  situation  as  if  the 
debtor  had  at  that  time  signed  an  instrument  giving  him  a  charge 
upon  the  fund ;  and  in  the  absence  of  any  unfairness  on  the  part  of 
the  judgment  creditor,  it  is  wholly  immaterial  to  him  whether  the 
debtor,  if  he  had  created  this  charge,  would  have  acted  fairly  or  un- 
fairly to  other  creditors. 

We  have  only  further  to  remark,  that  we  put  exactly  the  same 
construction  on  the  13th  and  14th  sections  of  the  1  &  2  Vict.  c.  110, 
which  are  both  framed  on  the  same  principle,  so  as,  in  extending  the 
rights  and  remedies  of  judgment  creditors,  to  protect  all  prior  interests 
and  charges  which  have  not  been  left  defective  by  the  laches  of  those 
in  whose  favor  they  were  created.  For  these  reasons,  we  think  that 
in  this  case  the  damages  arising  from  the  defendant's  negligence,  were 


COURT  OF  QUEEN'S  BENCH,  1864.  125 

Watts  V.  Porter. 

properly  estimated  upon  the  supposition  that  the*  plaintiff  could 
have  no  claim  to  the  fund  in  question,  till  the  charge  of  the  judg- 
ment creditors  is  satisfied,  and  that  the  verdict  ought  not  to  be  dis- 
turbed. 

.  Erlb,  J.  Upon  this  rule,  the  question  raised  was  whether  the 
order  of  a  judge,  charging  stock  standing  in  the'  name  of  a  trustee 
in  trust  for  the  judgment  debtor  with  a  judgment  debt,  gave  priority 
to  the  judgment  debtor  over  a  prior  mortgagee  of  this  stock,  the 
mortgagee  not  having  given  notice  to  the  trustee  of  his  mortgage, 
and  the  judgment  creditor  not  having  notice  of  the  mortgage,  and 
the.  stock  still  remaining  in  the  name  of  the  trustee.  The  answer 
depends  upon  the  1  &  2  Vict  c  110,  s.  14,  giving  to  the  judgment 
creditor,  with  a  charging  order,  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his  favor  by  the 
judgment  debtor.  For  the  aflirmative  it  was  contended,  that  if  the 
creditor  had  received  a  charge  from  the  debtor,  and  had  given  notice 
of  it  to  the  trustee  without  having  notice  of  the  mortgage,  he 
would  have  had  priority  over  the  mortgagee,  and  that  the  giving 
of  such  notice  was  a  remedy  he  would  have  been  entitled  to; 
th^efore,  a  judgment  creditor,  with  a  charging  order,  is  said  to  be 
entitled  to  the  same  remedy.  For  the  negative,  it  was  contended, 
that  the  remedies  intended  by  the  statute,  were  remedies  against  the 
debtor,  which  would  make  his  interest  in  the  stock  available  for  pay- 
ment of  the  debt,  and  which  would  arise  upon  a  lawful  charge  made 
by  him  in  favor  of  the  creditor.  The  debtors  interest  only  is  charged; 
for  the  condition  in  the  statute  for  the  charge  is,  that  there  should  be 
stock  standing  in  the  name  of  a  trustee  in  trust  for  the  debtor.  Now, 
if  the  debtor  has  already  assigned  the  stock  without  notice  to  the 
trustee,  it  is  not  standing  in  trust  for  him,  but  in  trust  for  the  assignee, 
at  least  as  between  these  parties.  The  assignee  could,  at  any  time, 
compel  the  trustee  to  transfer  the  stock  to  him,  and  neither  the  debtor 
nor  the  trustee  could  resist  the  claim  of  such  assignee  on  the  ground 
that  he  had  given  no  notice  to  the  trustee ;  and  what  is  true  of  an 
assignment  of  the  whole  stock  is  true  of  a  partial  charge  thereon. 
It  is  admitted  that  this  would  be  the  effect  of  the  charging  order 
upon  stock  standing  in  the  debtor's  name,  and  equitably  mortgaged 
by  him  before  the  charging  order.  The  equitable  mortgagee  would 
have  priority,  for  the  debtor  would  be  trustee  of  the  stock  for  him, 
and  the  stock  would  jnot  be  standing  in  his  name  on  his  own  behalf. 
It  is  not  probable  that  the  legislature  intended  to'  give  a  greater  effect 
to  the  order' upon  stock  standing  in  the  name  of  a  trustee  than  it 
would  have  upon  stock  standing  in  the  debtor's  name. 

Also,  the  charge  intended  by  the  statute  must  be  taken  to  be  a 
lawful  charge,  for  it  is  not  to  be  supposed  that  the  legislature 
intended  to  force  the  debtor  into  the  situation  of  a  breaker  of  the 
law. .  Now,  if  the  debtor  made  a  lawful  charge  on  stock,  he  would 
either  specify  his  interest  therein  or  charge  it  subject  to  outstanding 
incumbrances.  The  compulsory  charge  by  a  judgment  creditor  is 
analogK>us  to  a  charge  expressed  to  be  on  such  interest  as  the  debtor 
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might  have ;  and  if  worded  in  that  way,  the  charge  wotd&  give  no 
right  beygnd  what  the  debtor  had,  as  a  charge  so  worded  seems  to  be 
notice  to  the  creditor  taking  to  inquire. 

The  second  charge  would  not  take  priority  over  the  first,  unless 
the  debtor  charged  as  unihcumbered  that  which  was  incumbered ;  if 
he  did  so,  he  would  clearly  violate  the  law,  so  far  as  to  be  liable  to 
an  action  ot  tort  for  the  damage  arising  from  the  false  representation. 
K  he  asserted  expressly  that  it  was  umncumbered,  and  obtained  the 
advance  by  that  falsehood,  he  would  be  indictaUe  for  a  false 'pre- 
tence. The  judgment  creditor,  therefore,  would  not  be  entitled  to 
priority  over  the  first  mortgagee,  if  the  charge  intended  in  section  14 
is  a  lawful  charge. 

Furthermore,  the  clsdm  to  take  the  stock  from  the  first  mortgagee 
is  not  a  remedy  against  the  debtor,  for  he  has  lost  the  stock  in  any 
event,  but  a  remedy  against  the  first  mortgagee, — a  remedy  given 
upon  the  general  principle  for  deciding  which  of  two  innocent  claim- 
ants shall  suffer  by  the  fraud  of  a  third  party,  namely,  he  who  facili- 
tated the  firaud.  Such  is  the  doctrine  of  Loveridge  v.  Cooper,  Now, 
a  judgment  creditor  is  in  no  analogy  with  a  second  mortgagee,  who 
has  been  deceived  into  taking  as  unincumbered,  a  security  that  was 
incumbered.  The  judgment  creditor  has  trusted  to  no  particular 
security.  He  has  rights  which  may  be  made  to  charge  all  the  avail- 
able assets  of  the  debtor,  and,  among  the  rest,  his  stock ;  but  he  has 
advanced  nothing  on  the  stock,  and  has  been  in  no  way  deceived  in 
respect  thereof,  and  the  judgment  debtor,  by  suffering  judgment,  has 
not  used  deception,  nor  been  guilty  of  any  miud.  The  reason,  there- 
fore, for  giving  priority  to  a  second  mortgagee  over  the ,  first,  wholly 
fails  in  respect  of  a  judgment  creditor.  The  previous  sections, 
making  other  assets  available  for  execution,  and  creating  a  charge 
thereon  by  registering  the  judgment,  are  in  pari  materid^  and  closely 
analogous  to  the  section  in  question.  No  reason  can  be  assigned 
why  a  charge  created  on  stock  by  the  14th  section  should  be  a 
charge  to  a  greater  extent  or  entitling  to  any  other  right  under  the 
name  of  remedy  than  the  charge  or  interest  in  land  created  by  the 
13th  section.  By  the  13th  section,  the  registered  judgment  is  to 
entitle  to  the  same  remedies  as  if  the  debtor  having  power  to  charge, 
had  agreed  to  charge.  There  the  charge  is  confined  to  the  power 
which  the  debtor  had,  and  does  not  extend  to  the  possibility  of 
interest  which  a  fraudulent  mortgagor  may. give  rise  to  by  granting 
a  second  mortgage  without  notice  of  the  fist ;  in  which  case  no 
interest  peisses  from  the  mortgagor. 

The  authorities  support  this  view.  In  Bearcliffe  v.  Dorringtonj 
Vice-Chancellor  Knight  Bruce  expresses  an  opinion  that  section  13 
enables  the  debtor  to  charge  so  much  only  as  he  could  fairly  dispose 
of.  Dunster  v.  Lord  Oleng^allj  is  a  decision  accordingly  by  the  Mas- 
ter of  the  Rolls  in  Ireland.  In  Johnson  v.  Holdsworth^  1  Sim.  N.  S. 
106 ;  s.  c.  1  Eng.  Rep.  143,  Vice-Chancellor  Rolfe,  speaking  of  sec- 
tion  13,  says,  "  as  well  since  the  1  &  2  Vict.  c.  110,  as  before,  a  judg-  • 
ment  is  an  equitable  lien  on  what  could  be  taken  by  elegit.^*  In 
Eawkins  v.  Gathercok,  1  Sim.  N.  S.  63 ;  s.  c.  1  Eng.  Rep.  135,  the 
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intention  of  the  legislature  in  the  1  &  2  Vict,  c/ 110,  is  said  to  have 
been  to  create  a  charge  on  all  property,  which,  by  any .  process  of 
execution,  could  be  made  available  for  the  judgment  creditor,  which 
indicates  the  same  limit     In  Whitworthv.  Oavgain^  tYae.  judgment 
creditor  is  held  not  to  have  the  right  of  a  purchaser  for  value'without 
notice,  as  against  a  prior  equitable  mortgagee.     In  Terry  v.  Smithy 
Hud*  &  Bro.  735,  cited  in  Sugd.  302,  it  was  held  that  the  judgment 
CTe<litor  could  not  take  a  term  by  elegit  against  a  prior  mortgage 
thereof  by  an  unregistered  deed  in  a  registered  county.     In  Lemgton 
V.  Sbrton^  1  Hare,  549,  the  distinction  is  taken  that  an  equity,  imper- 
fect as  bebveen  two  mortgagees,  may  be  perfect  as  between  mort- 
gagor and  mortgagee  ;•  and  if  the  judgment  creditor  has  the  right  of 
the  judgment  debtor,  an  equity  perfect  against  the  debtor  is  perfect 
against  the  judgment  creditor. 

Upon  this  review,  the  arguments  for  the  negative  appear  to  me  to 
preponderate ;  and  upon  the  words  of  the  statute,  the  authorities, 
and  the  reason  for  the  law,  I  am  of  opinion  that  a  judgment  creditor 
with  a  charging  order  on  stock  does  not  become  entitied  to  it  against 
a  prior  mortgagee,  although  he  has  given  no  notice  of  his  mortgage 
to  the  trustee  of  tiie  stock!  If  that  be  so,  the  direction  was  wrong 
and  the  rule  for  a  new  trial  should  be  absolute. 

hh  accordance  with  ike  opinion  of  the  majority  of  the  courts  the  rule  was 
discharged. 


Kershaw  v.  Kershaw. 

June  8,  1854. 

Devise  —  Estate  for  Life. 

A  testator  devised  real  property  to  A  for  life,  and  after  his  decease  to  the  first  son  of  the 
body  of  A  for  life,  and  after  tne  decease  of  the  last-mentioned  first  son  of  A,  to  the  first 
son  of  the  body  of  snch  last*mentioned  son,  with  remainder  to  the  second,  third,  and  all 
other  sons  of  the  body  of  snch  last-mentioned  son  forever,  the  elder  being  always  preferred  to 
the  younger ;  and  in  default  of  all  snch  issue,  the  estate  to  go  and  descend  to  the  testator's 
own  right  heirs  forever.  At  the  date  of  the  will,  A  had  two  sons  and  two  daughters 
living ; — 

Hdd,  that  A's  first  son  took  only  an  estate  for  life,  with  remainder  in  tail  to  his  fint  and 
other  sons,  with  an  ultimate  leyorsion  to  the  right  heirs  of  the  testator. 

Ejectment  to  recover  a  messuage  and  tenement  called  the 
^  Halgh,"  situate  in  the  township  of  Butterworth,  in  the  parish  of 
Bochdale,  in  the  county  of  Lancaster. 

At  the  trial,  before  Piatt,  B,,  at  the  Liverpool  Spring  Assizes,  1854, 
a  special  verdict  was  found,  which  stated  that  Jane  Taylor,  being 
seized  in  fee  of  the  messuage  and  tenement  in  the  writ  mentioned, 
on  the  28th  of  March,  1807,  duly  made  and  published  her  will,  and 
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thereby  devised  as  follows :  "  I  give,  devise,  and  bequeathe  unto  my 
nephew,  James  Kershaw,  of,  &c.,  all  my  real  estates  called  (inter  alia) 
Halgh,  in  Butterworth,  in  the  said  parish  of  Rochdale,  to  hold  to  him, 
my  said  nephew  James  Kershaw,  for  his  life,  without  impeachment 
of  waste ;  and  from,  and  after  his  decease,  I  give  and  devise  all  the 
same  estates  unto  the  first  son  of  the  body  of  my  said  nephew  James 
Kershaw,  to  hold  the  same  to  such  first  son  for  and  during  the  term 
of  his  natural  life  only,  without  impeachment  of  waste ;  and  from  and 
affcer  the  decease  of  the  last-mentioned  first  son  of  the  said  James 
Kershaw,  I  give  and  devise  all  the  said  estates  to  the  first  son  of  the 
body  of  such  last-mentioned  son,  with  remainder  to  the  second,  third, 
and  all  other  sons  of  the  body  of  such  last-mentioned  son  forever, 
the  elder  being  always  preferred  to  the  younger ;  and  in  default  of  all 
such  issue  as  aforesaid,  then  I  will  that  all  the  said  estates  shall  go 
and  descend  to  my  own  right  heirs  forever."  The  said  lands  or  real 
estates,  called  Halgh,  comprise  the  messuage  and  tenement  in  the 
writ  mentioned.  At  the  time  of  making  the  said  will,  the  said  James 
Kershaw  therein  mentioned  was  a  nephew  of  the  testatrix,  Jane 
Taylor,  and  had  at  that  time  living  four  children,  namely ;  Mary,  Jane, 
James,  and  John,  who  were  born  in  the  said  order,  and  had  had 
another  son,  named  James,  who  was  baptized  on  or  about  the  23d  of 
February,  1800,  and  was  the  eldest  son,  but  diea  an  infant  several 
years  before  the  making  of  the  said  will.  The  testatrix  died,  on  the 
od  of  April,  1807,  without  having  revoked  her  said  will,  and  thereupon 
James  Kershaw,  the  nephew,  entered  into  the  said  messuage  and 
tenement,  and  became  seized  of  them  for  the  estate  to  him  devised. 
The  said  James  Kershaw,  the  first-mentioned  son  of  the  said  nephew 
James  Kershaw,  survived  the  testatrix,  and  on  the  9th  of  November, 
1825,  intermarried  with  the  defendant,  Eliza  Kershaw,  by  whom  he 
had  only  five  children,  born  in  the  following  order,  namely ;  two  twins, 
born  on  the  14th  of  October,  1828,  and  who  died  in  a  few  days,  one 
of  them  being  a  boy  and  the  other  a  girl,  and  neither  of  whom  vrere 
baptized ;  a  girl  born  on  the  11th  of  April,  1830,  and  who  died  in  a 
few  weeks,  but  she  was  baptized,  and  named  Sarah ;  a  girl  bom  on 
the  6th  of  January,  1835,  who  is  now  living,  and  named  Elizabeth ; 
a  boy  born  on  the  12th  of  February,  1840,  who  lived  till  he  was  be- 
tween five  and  six  years  of  age,  and  who  was  named  James  Henry, 
and  who  died  on  the  2d  of  June,  1845.  The  said  James  Kershaw, 
the  nephew,  died  on  the  12th  of  February,  1835,  and  thereupon  the 
said  James  Kershaw,  his  son,  who  survived  the  testator,  entered  upon 
the  said  messuage  and  tenement,  and  became  seized  thereof  for  the 
estate  devised  to  him.  On  the  6th  of  August,  1851,  the  said  James 
Kershaw,  the  son  of  the  said  nephew  who  survived  the  testatrix,  duly 
made  and  executed  a  deed  under  the  "Act  for  the  Abolition  of  Fines 
and  Recoveries,"  which  was  duly  enrolled  in  Chancery  within  six 
calendar  months  after  its  execution,  whereby  he  attempted  to  convey 
and  dispose  of  the  said  messuage,  &c.  to  such  uses,  &c.  as  he  should 
by  any  deed  or  .deeds  appoint,  and  in  default  of  such  appointment, 
and  so  far  as  the  same  should  not  extend,  to  the  use  of  himself,  his 
heirs  and  assigns.    The  jurors  found,  that  if  the  said  James  Kershaw 
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was  seized  of  an  estate  tail  in  the  said  messuage,  &c.,  the  same  would 
be  conveyed  according  to  the  tenour  and  eflfect  of  the  said  deed.  On 
the  21st  of  May,  1852,  the  said  James  Kershaw,  the  son  of  the  said 
nephew  who  survived  the  testatrix,  duly  made  and  published  his  will 
containing  (inter  alia)  the  following  clause,  namely :  "  I  also  give 
and  devise  unto  my  said  wife,  Eliza  Kershaw,  the  estate  belonging  to 
me,  situate  at  Halgh,  aforesaid,"  of  which  property  the  said  messuage, 
&c.  formed  a  part.  The  said  Eliza  Kershaw  is  ihe  defendant*  The 
said  James  Kershaw,  the  said  son  of  the  said  nephew  who  survived 
the  testatrix,  died  on  the  4th  of  July,  1853,  without  having  revoked 
or  altered  his  said  wilL  The  plaintin  is  the  great-nephew  and  heir- 
at-law  of  the  said  Jane  Taylor.     But  whether  or  not,  &c. 

• 

AddisoHj  for  the  plaintiff.  ^  The  intention  of  the  testatrix  clearly 
was  to  keep  the  estate  in  the  male  line  of  her  nephew,  James  Kershaw; 
and,  failing  this,  that  it  should  revert  to  her  heirs.  The  nephew 
plainly  took  an  estate  for  Ufe,  and  his  first  son  also  took  only  for  life. 
The  devise  over  is  to  the  sons  of  the  first  son  of  the  nephew  severally 
and  successively  in  tail,  and  this  estate  tail  having  failed,  the  plaintin 
as  heir-at-law  of  the  testatrix  is  entitled.  The  word  "forever,"  in 
the  demise  over,  will  either  be  rejected  for  uncertainty,  or  must  be 
construed  together  with  the  following  words  as  giving  an  estate  in 
tail  male.  He  referred  to  Foster  v.  The  Earl  of  Romney,  11  East, 
594 ;  Evans  d.  Brooke  v.  Astley^  3  Burr.  1570 ;  Lewis  d.  Ormond  v. 
Waters  J  6  East,  336 ;  Slater  v.  Dangerjieldy  15  Mee.  &  W.  263 ;  and 
Manypenwy  v.  Dering^  2  De  Gex,  M.*  &  G.  145 ;  s.  c.  15  Eng.  Rep. 
551. 

Cowlingy  contra.  The  effect  of  the  devise  is  to  give  the  nephew  an 
estate  for  life  and  an  estate  in  tail  to  his  first  son,  who  was  to  be  the 
"stirps  of  the  inheritance.  The  words  "  sons  of  the  body,"  in  the  fol- 
lowing clause,  must  be  read  as  a  ruymen  coUectivumy  and  as  meaning 
heirs  male  of  the  body  of  the  first  son  of  the  nephew.  The  clear  in- 
tention of  the  testatrix  would  be  defeated  by  giving  the  first  son  of 
the  nephew  only  a  life  estate,  and  she  evidently  meant  not  to  give  an 
estate  in  tail-  general.  He  referred  to  Robinson  v.  Robinson^  1  Burr. 
38 ;  Wright  v.  Leigh^  15  Ves.  564 ;  Goodright  v.  Dunham^  1  DougL 
264 ;  Doe  d.  Blandford  v.  Applin^  4  Term  Rep.  82 ;  and  Derm  d.  Webb 
V.  Puckey,  5  Term  Rep.  299. 

Addison  xe^Med.  Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Caaipbell,  C.  J.  In  this  caSe,  we  are  of  opinion  that  the 
plaintiiTis  entitled  to  recover.    The  only  question  is,  what  estate  was 


1  Jane  2,  before  Lord  Campbell,  C.  J.,  Cojlbridge,  J.,  Erle,  J.,  and  Cromf- 
T0»,  J. 
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taken  under  the  will  of  Jane  Taylor  by  James  Kershaw,  the  son  of 
James  Kershaw  the  nephew  of  the  testatrix.  We  think  that  he  took 
only  an  estate  for  life.  Such  an  estate  is  expressly  limited  to  him  by 
the  words  following  the  devise  for  life  to  the  nephew :  "And  from 
and  after  his  decease,  I  give  and  devise  all  the  same  estates  unto  the 
first  son  of  the  body  of  my  said  nephew,  James  Kershaw,  to  hold  the 
same  to  such  first  son  for  and  during  the  term  of  his  natural  life  only, 
without  impeachment  of  waste.^'  Still,  this  estate  for  life  might  be 
enlarged  into  an  estate  tail,  if  there  were  any  general  intent  expressed 
by  the  testatrix  which,  without  doing  so,  could  not  be  carried  into 
enect  Her  intent  appears  to  have  been  that  the  sons  of  James  the 
son  should  successively  take  estates  tail,  and  that  her  right  heirs 
should  take  only  when  these  estates  tail  were  exhausted.  But  this 
purpose  will  be  carried  into  effect ;  James  the  son  taking  only  an 
estate  for  life,  and  his  eldest  son  taking  an  estate  tail  by  purchase, 
without  the  estate  of  James  the  son,  being  enlarged  so  as  to  make  him 
the  stirps  from  whom  his  sons  were  to  take  by  descent.  The  words 
which  follow  the  limitation  to  him  we  consider  quite  sufficient  to  ac- 
.  complish  the  intention  of  the  testatrix:  "And  from  and  after  the  de- 
cease of  such  last-mentioned  first  son  of  the  said  James  Kershaw,  I 
give  and  devise  aU  the  said  estates  to  the  first  son  of  the  body  of  such 
last-mentioned  son,  with  remainder  to  the  second,  third,  and  all  other 
sons  of  the  body  of  such  last-mentioned  son  forever,  the  elder  being 
always  preferred  to  the  younger;  and  in  default  of  all  such  issue  as 
aforesaid,  then  I  will  that  all  the  said  estates  shall  go  and  descend  to 
my  own  right  heirs  forever."  Bearing  in  mind  that  James,  the  son 
of  the  nephew,  was  born  when  the  will  was  made,  not  only  does  the 
intention  of  the  testatrix  seem  manifest,  but  she  uses  apt  language  to 
carry  it  into  effect.  After  giving  James  the  son  an  estate  for  his 
natural  life  only,  without  express  words  of  inheritance  in  the  limita- 
tion to  his  sons,  it  seems  clear  that,  taking  by  purchase,  they  would* 
take  more  than  life  estates,  namely,  estates  tail  successively.  The 
several  expressions  "  with  remainder,"  "  forever,"  and  "  in  default  of 
all  such  issue  as  aforesaid,"  we  think  are  abundantly  sufficient  to  in- 
dicate an  intention  to  that  effect.  If  the  ultimate  limitation  in  fee 
had  been  to  a  stranger,  instead  of  being  to  the  right  heirs  of  the 
testatrix,  it  would  have  taken  effect  upon  the  death  of  James  the  sou 
without  issue,  or  upon  the  failure  of  the  estates  tail  given  to  his  sons ; 
but  this  is  quite  compatible  with  James  the  son  taking  an  estate  for 
life  only.  It  was  contended  that  this  construction  of  the  will  would 
defeat  the  intention  of  the  testatrix  by  letting  in  females,  as,  if  the 
sons  of  James  the  son  take  estates  tool  by  purchase,  they  must  be 
estates  in  tail  general,  whereas,  it  is  said,  she  manifests  a  desire  to 
exclude  females  from  the  succession.  If  such  an  intention  be  so  clear, 
the  estates  tail  taken  by  the  sons  may  be  construed  to  be  estates  in 
tail  male.  But  we  cannot  discover  any  such  manifest  intention,  nor 
do  we  see  how  it  would  be  better  carried  into  effect  by  giving  an 
estate  tail  to  James  the  son.  This  would  be  in  direct  violation  of  the 
language  she  has  employed,  .and  would  entirely  defeat  the  intention 
she  manifests  by  her  will,  to  keep  the  lands  devised  inalienable  as 
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long  as  she  could  in  the  line  of  the  Kershaws,  by  exercising  the  power 
which  she  had  to  give  an  estate  for  life  only  to  the  son  of  her  nephew. 
His  disentailing  deed  and  his  will,  therefore,  operated  nothing,  and 
the  plaintiff  is  entitled  to  recover  as  the  heir-at-law  of  the  testatrix. 
We  do  not  consider  it  necessary  to  comment  upon  the  cases  cited  in 
the  argument,  for  none  of  them  conflict  with  our  decision,  and  they 
only  lay  down  the  well-known  general  rules  Tjy  which  we  have  been 
guided  in  giving 

Judgment  for  the  plaintiff. 


Hughes  v.  Humphreys. 

Jane  12,  1854. 

Weights  and  Measures  —  Welsh  «  Hobbit "  —  Sale  of  Wheat  by 

Weight — Validity  of  Contract. 

A  tale  of  wheat  took  place  at  a  price  per  "hobbit."  It  appeared  that  the  **  hobbit "  waa  a 
tenn  nsed  in  Wales  to  express  a  quantitj  consisting  of  four  pecks,  each  peck  weighing 
forty-two  pounds ;  and  that  the  wheat  in  qaestion  had  been  deiiyered  to  the  purchaser  in 
sacks  containing  six  pecks  or  252  pounds,  and  the  custom  was  so  to  deliver  it,  the  sacks 
on  such  occasions  being  weighed,  and  the  quantity  In  each  sack  increased  or  redaced  to 
252  pounds :  — 

Edd,  that  this  was  to  be  considered  a  sale  by  weight  and  not  by  measure,  and,  therefore,  not 
contrary  to  the  provisions  of  5  Geo.  4,  c.  74,  s.  15,  and  5  &  6  Will.  4,  c.  63,  s.  6. 

This  was  an  action  to  recover  the  price  of  wheat  sold  and  delivered 
by  the  plaintiff  to  the  defendant. 

The  defendant  pleaded,  amongst  other  pleas,  that  the  wheat  had 
been  sold  by  illegal  measure,  contrary  to  the  provisions  of  5  &  6  Will. 
4,  c.  63,  s.  D,  and  the  sale,  therefore,  was  void. 

On  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for 
Flintshire,  it  appeared  that,  at  the  time  of  the  bargaining  for  the  sale 
of  the  wheat,  the  plaintiff.  Upon  being  asked  the  price,  said  he 
wanted  I85.  per  "  hobbit,"  and  that  thereupon  a  contract  was  entered 
into  for  the  sale  to  the  defendant  of  100  "hobbits"  of  the  wheat'  at 
that  price.     The  "  hobbit,"  it  appeared,  was  a  term  generally  used  in 
Wales  to  express  a  quantity  made  up  of  four  Welsh  pecks,  of  forty- 
two  pounds  each  peck,  and  consequently  the  "  hobbit "  consisted  of 
168  pounds.     Six  pecks  made  a  sack,  and  the  custom  upon  the  de- 
livery of  wheat  was  to  deliver  it  to  the  purchaser  in  sacks ;  and  upon 
delivery,  the  sacks  were  weighed,  and  if  each  sack  contained  mcnre  or 
less  than  six  pecks,  or  252  pounds,  it  was  either  increased  or  reduced 
to  that  weight  There  wsw  no  such  thing  made  as  a  distinct  "  hobbit" 
measure,  and  the  wheat  in  question  had  been  delivered  according  to 
the  usual  custonou     A  verdict  was  found  for  the  defendant,  leave  be- 
ing reserved  to  enter  a  verdict  for  the  plaintiff  if  the  court  should  bo 
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of  opinion  that  the  sale  was  not  by  an  illegal  measure  contrary  to  the 
statute ;  and  a  rule  nisi  for  that  purpose  was  obtained  in  the  follow- 
ing term,  against  which 

Wekby  and  Milward  showed  cause.  Before  the  5  Geo.  4,  c  74,  s. 
15,  it  was  illegal  to  sell  by  any  other  than  Winchester  measure,  which 
contained  eight  gallons  to  the  bushel.  The  King  v.  Major^  4  Term 
Rep.  750;  and  The  King  v.  Amoldy  5  Ibid.  353.  In  Tyson  v.  Thomas^ 
6  IVFCle.  &  Y.  119,  which  was  decided  before  that  act,  this  very 
measure  of  a  "  hobbit "  was  held  to  be  in  contravention  of  the  provis- 
ions of  22  Car.  2,  c.  8,  s.  2,  and  the  facts  in  that  case  were  almost 
identical  with  the  present. 

[Lord  Campbell,  C.  J.  According  to  that  case,  the  "hobbit "  is  a 
measure ;  here  it  denotes  weight,  and  not  the  dimensions  of  the  wheat; 
and  the  price  of  the  wheat  is  regulated  and  ascertained  by  what  it 
weighs,  not  what  it  ineasures.] 

The  evidence  went  only  to  the  extent  of  what  was  done  in  this 
particular  case,  whether  as  matter  of  fairness  or  custom,  did  not 
appear.  The  statutes  6  Geo.  4,  c.  74,  and  5  &  6  Will.  4,  c.  63,  s.  6, 
were  clearly  intended  to  discontinue  such  local  measures.  If  the 
wheat  corresponded  with  the  sample,  the  purchaser,  though  there  had 
been  an  omission  to  weigh  it,  would  have  been  bound,  supposing  the 
quantity  had  measured  four  pecks  to  each  "  hobbit."  They  referred 
also  to  Owens  v.  Denton^  1  Cr.  M.  &  R.  713. 

Brown  and  Cozon,  in  support  of  the  rule,  were  not  heard. 

Per  Curiam}  This  was  clearly  a  sale  by  weight  and  not  by  mea- 
sure, the  "  hobbit"  being  a  multiple  of  a  pound.  The  seller  is  bound 
to  deliver  the  number  of  pounds  equal  to  the  number  of  "  hobbits  " 
contracted  for,  or,  in  other  words,  so  many  168  pounds.  There  was 
in  this  case,  therefore,  nothing  done  contrary  to  the  statute  to  render 
the  sale  invalid,  and  the  rule  must  be  made  absolute. 

Rude  absolute} 


9  ^^ 

1  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Erle,  J.,  and  Cromptox,  J. 
9  See  Jones  v,  Giles,  post. 
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June  15,  1854. 

PatefU — Amendment  Actj  15  ^  16  Vict  c.  83,  s.  42.  —  Account  of 
Sales  and  Profits  —  Power  of  Court  to  order  after  Verdict. 

The  4Sd  section  of  the  15  &  16  Vict.  c.  83,  enahles  the  oonrt  in  which  any  action  for  the 
infringement  of  a  patent  is  pending,  "  to  make  snch  order  for  an  injunction,  inspection, 
.and  accoont,"  as  may  to  such  court  seem  fit :  — 

Sdi^  that  this  vests  in  the  courts  of  common  law  the  powers  before  exercised  exclusively 
bj  courts  of  equitv,  and  enables  them  to  grant,  either  by  interlocutory  order,  an  account ' 
of  all  patent  articles  sold  during  the  suit,  or,  after  verdict  for  the  plaintiiF,  and  as  part  of 
the  final  judgment  in  the  action,  an  account  of  all  profits  made  by  the  defendant  since  the 
commencement  of  the  action  and  after  notice  that  an  account  would  be  required. 

But  the  conrt  has  no  power,  where  damages  nominal  or  substantial  have  been  recovered  by 
the  plaintiff,  to  order  an  account  of  profits  made  by  the  defendant  prior  to  the  commence- 
ment  of  the  suit,  the  damages  assessed  by  the  jury  being  considered  as  the  compensation 
for  the  loss  of  such  profits. 

This  was  an  action  for  the  infringement  of  a  patent  for  improve- 
ments in  the  manufacture  of  umbreUas  and  parasols,  in  which  a  trial 
had  taken  place  after  Michaelmas  term,  lo53,  and  a  verdict  was 
returned  for  the  plaintiff  with  nominal  damages,  no  application  being 
at  that  time  made  for  an  order  for  an  injunction,  inspection,  or  account 
under  the  43d  section  of  "  The  Patent  Law  Amendment  Act,  1852," 
15  &  16  Vict.  c.  83.  In  the  ensuing  term,  (Jan.  17, 1854,)  final  judg- 
ment not  having  been  signed,  a  rule  was  made  by  the  court  under  the 
statute,  ordering  the  defendant,  within  ten  days,  to  render  an  account 
of  all  umbrella  and  parasol  frames  made  by  the  defendant,  his  work- 
men, &C.,  with  ribs,  &c.,  in  imitation  of  the  plaintiff's  invention, 
showing  in  such  account  the  number  sold  by  the  defendant,  and  to 
pay  to  the  plaintiff  all  moneys  received  or  agreed  to  be  received,  by 
reason  of  such  manufacture  and  sale,  and  also  the  value  of  all  frames 
which  remained  in  stock  and  unsold.* 

On  a  later  day  in  Hilary  term,  (Jan.  27,)  a  rule  was  obtained  by 
the  defendant  calling  upon  the  plaintiff  to  show  cause  why  the  above 
rule  should  not  be  (Uscharged.  This  rule  was  obtained  upon  affida- 
vits, stating  that  on  the  6th  of  April,  1852,  the  defendant  obtained  a 
patent  for  improvements  in  umbrellas  and  parasols,  which  he  was 
advised  and  believed- was  not  an  infringement  of  the  plaintiff's  patent, 
and  continued  to  make  and  sell  umbrellas,  &c.,  according  to  his 
patent,  until  the  17th  of  December,  1853,  which  was  the  day  after 
the  verdict  in  this  action  was  given,  when  he  ceased  to  manufacture 
any  frames,  or  other  articles,  according  to  his  invention,  and  that, 


1  It  ynA  considered  by  the  court  that  the  most  convenient  course  was  to  grant  this 
role  absolute  in  the  firet  instance,  in  order  that  the  defendant  ought  move  to  have  it 
diacha^ed,  and  thus  give  the  plaintiff  an  opportunity  of  answenng  by  afflOavit  any 
objections  raised  by  the  defendant 
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immediately  after  the  verdict,  he  gave  notice  to  all  persons  who  had 
purchsesed  umbrella  frames  which  were  in  violation  of  the  plaintiff's 
patent,  of  him,  to  discontinue  selling  them ;  that  scarcely  any  profit 
was  made  by  the  defendant  until  within  three  months  before  the  trial, 
when  he  made  about  15/.  per  cent,  profit  upon  the  value  of  the  frames 
made  by  him;  that  the  plaintiff  did  not  before  the  verdict,  ever  give 
notice  to  the  defendant  that  he  would  be  required  to  furnish  any 
account  of  articles  made  in  violation  of  the  plaintiff's  patent,  or  of 
the  profits  derived  by  the  manufacture  of  such  articles.  But  it  further 
appeared,  that,  in  January,  1853,  a  letter  was  received  by  the  defendant 
from  the  plaintiff's  attorneys,  complaining  of  an  infringement  of  the 
plaintiff's  patent,  and  proposing,  for  the  avoidance  of  litigation,  that 
the  defendant  should  take  a  Ucense,  but  stating  that,  in  the  event  of 
that  proposal  not  being  accepted,  an  action  would  be  commenced. 
The  defendant  not  having  accepted  this  proposal,  the  writ  was  issued 
on  the  8th  of  February,  1853.  There  was  also  an  affidavit  made  in 
opposition  to  the  rule  by  the  plaintiff's  attorney,  in  which  He  stated 
that,  in  Julv,  1853,  he  told  the  defendant's  attorney  that,  in  the  event 
of  his  obtaining  a  verdict  for  nominal  damages,  the  plaintiff  wpuld 
be  entitled  to  an  account  of  all  frames  sold  by  the  defendant,  and 
would,  if  necessary,  file  a  bill  in  equity  for  such  account. 

Sir  A.  Cockbum  (^Attorney'  Oeneral)  and  Webster  showed  cause.' 
The  account  which  it  is  sought  to  obtain,  relates  solely  to  a  patent 
article  sold  before  the  trial,  and,  according  to  the  former  practice,  if 
the  damages  recovered  were  merely  nominal,  a  court  of  equity  would 
have  decreed  an  account  of  former  sales.  There  is  always  a  great 
difference  made  in  equity  between  nominal  and  substantial  damages. 
Sainter  v.  Furgusony  1  Mac.  &  G.  286. 

[Lord  Campbell,  C.  J.  Is  there  any  case  where,  there  having 
been  no  previous  notice  to  keep  an  account  of  sales,  such  an  account 
has  been  decreed  after  a  verdict  and  damages  recovered  ?] 

Upon  referring  to  the  books,  it  appears  that  the  instances  in  which 
a  patentee  has  recovered  substantial  damages  do  not  exceed  three, 
and  wherever  the  damages  are  merely  nominal,  a  bill  for  an  account 
might  be  filed.  The  Corporation  of  Carlisle  v.  Wilson^  13  Ves.  256. 
In  Crossley  v.  Beverley^  1  Russ.  &  M.  166,  n.,  the  case  went  on  to  an 
account,  as  appears  from  Crossley  v.  The  Derby  Gas-light  Company^ 
8  Myl.  &  Cr.  428.  Bacon  v.  Jmes^  4  Ibid.  433,  shows  that,  in  the 
absence  of  special  circumstances,  a  patentee  ought  to  apply  by  inter- 
locutory motion  to  have  his  legal  titie  ascertained.  Baily  v.  Taylor ^ 
1  Russ.  &  M.  73,  and  Smith  v.  The  London  and  South-  Western  Rail 
way  Company^  1  Kay,  408,  show  that  if  the  right  to  an  injunction  is 
not  made  out,  no  other  relief  wiU  be  given ;  but  according  to  Story 
V.  Lord  Windsor^  2  Atk.  630,  there  may  be  an  account  without  an 
actual  injunction.     Story^s  Equity  Jurisprudence^  s.  33. 


^  M&y  10  and  '25,  before  Lord  Campbell,  C.  J.,  Coleiudge,  J.,  Eble,  J.,  and 
Cbomfton,  J. 
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[LfOBD  Campbell,  C.  J.  How  far  back  may  an  account  of  bygone 
sales  be  decreed  ?j 

According  to  Orossleyy,  The  Derby  Oas4ig/U  Company^  it  is  limited 
to  six  years,  and  it  will  not  be  extended  to  any  period  daring  which 
the  patentee  has  slept  upon  his  rights.  The  42d  section  of  the  15  & 
16  Vict.  c.  83,  is,  however,  not  limited  to  what  might  have  been  pre- 
viously done  by  a  court  of  equity,  but  it  gives  a  wide  power  in  very 
large  terms  to  make  ^*  such  order  for  an  injunction,  inspection,  or 
account  as  to  such  court  or  judge  may  seem  nt"  It  will  be  said  that 
the  action  is  not  now  '*  pending,"  but  that  is  not  so,  as  no  final  judg- 
ment has  been  yet  entered. 

Htndmarch  (Sir  F.  Thesiger  was  with  him)  in  supp<»t  of  the  rule. 
The  jurisdiction  hitherto  exercised  by  courts  of  equity  existed  in  two 
cases,  either  by  ordering  an  account  to  be  kept  pending  a  suit  for  an 
injunction,  or  by  directing  the  master  to  take  an  account  of  past 
transactions  as  part  of  the  final  decree  ;  and  when  the  proceedings  at 
law  were  ancillary  to  the  proceedings  in  equity,  it  was  immaterial  at 
what  time  the  account  was  ordered ;  but  the  42d  section  of  the  15  & 
16  Vict,  c  83,  applies  to  a  different  state  of  things,  where  there  is  no 
proceeding  in  equity,  and  all  the  matters  there  mentioned,  namely, 
^injunction,  inspection,  and  account,"  are  plainly  interlocutory  pro- 
ceedings. The  statute  does  not,  therefore,  extend  to  give  this  court 
power,  except  in  the  first  of  the  two  cases  above  mentioned. 

[Lord  Campbell,  C.  J.  Surely,  it  was  intended  to  authorize  an 
injunction  after  verdict. 

Crompton,  J.  If  it  be  not  so,  the  object  of  the  act  would  be  de- 
feated by  obliging  the  successful  plaintiff  to  go  to  equity  for  an 
injunction  to  complete  his  remedy.] 

The  section  does  not  carry  out  this  object,  because  the  injunction 
could  not  be  granted  until  after  judgment,  when  the  action  would 
cease  to  be  pending  here.  But  at  all  events,  so  far  as  relates  to  an 
account,  the  utmost  which  the  act  authorizes  is  an  interlocutory  ac- 
count of  sales,  and  such  an  order  extending  to  subsequent  sales  only 
may  be  obtained  immediately  the  writ  is  issued. 

[Coleridge,  J.  How  is  the  plaintiff  to  get  the  benefit  of  such  an 
order  after  verdict  ?] 

The  judge  has  power  to  give  any  directions  as  to  the  account  which 
he  thinks  fit,  and  he  would  therefore  order  payment  to  be  made  at 
the  same  time  as  the  verdict,  and  the  verdict  ought  to  cover  all  prior 
damages  sustained.  Here,  it  must  be  assumed  that  it  does  so.  'This 
having  passed  in  rem  judicatam,  cannot  be  said  not  to  represent  the 
real  damage  sustained  by  the  plaintiff. 

[Coleridge,  J.  The  statute  seems  to  assume  that  the  account  is 
not  to  be  inquired  into  at  the  trial.] 

It  is  submitted  that  the  defendant  has  a  right  to  the  opinion  of  the 
jury  on  that  question.  Then,  as  to  the  authorities  cited  from  equity, 
they  do  not  bear  out  the  plaintiff's  view.  Crossley  v.  Beverley,  was  a 
case  of  a  fresh  infringement  after  verdict,  and,  therefore,  a  totally 
different  case  from  the  present.     In  The  Corporation  of  Carlisle  v. 
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Wilsofiy  the  account  was  one  at  common  law.  There  is  no  instance 
of  a  court  of  equity  having,  after  a  verdict  at  law,  entertained  a  bill 
for  an  account  depending  upon  the  same  infringement  as  that  upon 
which  the  verdict  was  founded.  JestM  Cbllege  v.  Bloome^  3  Atk.  262, 
shows  that  if  a  biU  for  a  final  account  did  not  contain  a  prayer  for 
an  injunction,  it  could  not  be  sustained. 

Cknr*  adv.  vulL 
Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  rule  of  the 
17th  of  January,  1854,  ought  not  to  be  entirely  set  aside,  but  that  it 
ought  to  be  very  materially  modified.  The  plaintiff  having  brought 
an  action  for  the  infringement  of  a  patent  of  invention,  conducted  it 
in  the  usual  manner  tUl  trial,  without  any  application  to  the  court 
under  the  16  &  16  Vict.  c.  83,  s.  42.  At  the  trial,  he  recovered  a  ver- 
dict and  damages,  without  any  reference  to  that  statute,  as  he  would 
have  done  before  the  statute  passed.  He  now  prays  for  an  account 
of  all  umbrellas,  &c.,  ever  made  and  sold  by  the  defendant,  contain- 
ing any  thing  which  is  to  be  considered  as  an  infraction  of  the  plain- 
tifi''s  patent,  and  that  the  defendant  may  be  ordered  to  pay  over  to 
him  ail  the  moneys  received  for  these  umbrellas,  &c.,  and  the  value 
of  all  such  umbrellas,  &c,  which  the  defendant  has  made  and  which 
remain  unsold.  We  conceive  the  meaning  of  the  legislature  in  the 
enactment  relied  upon  to  have  been,  to  vest  in  the  courts  of  common 
law  in  which  actions  for  the  infringement  of  patent  rights  may  be 
brought,  the  power  to  order  an  injunction,  inspection,  and  account, 
heretofore  exclusively  exercised  by  courts  of  equity,  so  that  suitors 
may  be  saved  the  vexatious  delay  and  expense  to  which  they  had 
before  been  exposed  in  being  obliged  to  go  to  a  court  of  equity  for  an 
injunction,  then  being  sent  to  law  to  establish  their  legal  right  by  an 
action,  and  then  being  compelled  to  go  back  to  equity  for  fuU  redress. 
The  court  in  which  the  action  is  commenced  may  now,  by  its  own 
authority,  do  complete  and  final  justice  between  the  parties  by  this 
combination  of  judicial  powers.  But  the  plaintiff  has  altogether 
failed  in  showing  that  after  a  verdict  with  damages,  large  or  minute, 
has  been  recovered  in  an  action  at  law,  a  court  of  equity  has  sub- 
sequently entertfidned  a  bill  at  the  suit  of  the  same  plaintiff  against 
the  same  defendant  without  the  allegation  of  any  fresh  infringement 
having  been  committed  or  threatened,  and  has  ordered  such  an  ac- 
count as  is  now  prayed,  with  such  an  order  for  the  payment  of  money. 
The  result  of  the  proposed  proceeding  coula  be  no  just  measure  either 
of  the  loss  sustained  by  the  plaintiff  by  reason  of  the  infraction  or  of 
the  profits  received  by  the  defendant  for  which  he  might  be  consider- 
ed a  trustee  for  the  plaintiff.  The  only  accounts  that  a  court  of  equity 
would  grant,  we  conceive,  would  be,  by  interlocutory  order,  an  ac- 
count of  the  articles  sold  by  the  defendant  during  the  suit,  and,  under 
certcdn  circumstances,  by  the  final  decree,  an  account  to  be  taken  be- 
fore the  master  of  the  profits  made  by  the  defendant  from  the  sale  of 
the  pirated  articles. 

We  do  not  think  that  the  legislature  has  used  any  language  which 
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anthorizes  us  to  grant  the  rale  prayed.  All  the  loss  which  the  plain- 
tiff sustained  prior  to  the  commencement  of  the  action,  and  all  the 
loss  for  which  damages  could  have  been  given  to  him  by  the  jury, 
must  be  considered  as  compensated  by  the  sum,  however  small,  which 
they  awarded  to  him,  the  verdict  havmg  been  taken  in  the  manner 
ana  under  the  circumstaijces  stated.  But  it  appears  by  the  affidavits 
tiiat,  the  action  having  been  commenced  in  February,  1853,  in  Janu- 
ary, 1853,  there  was  a  negotiation  between  the  parties  respecting  the 
taking  of  a  license.  That,  in  July,  notice  was  given  to  the  defendant 
that  the  plaintiff  would  require  an  account  of  profit  subsequently 
made  by  him  from  using  the  plaintiff's  invention.  That  the  defend- 
ant, by  his  own  confession,  did  thus  make  large  profits  for  three 
months  before  the  trial,  and  for  two  days  longer,  till  the  17th  of  De- 
cember, when  he  ceased  to  manufacture  umbrellas  according  to  the 
plaintiff's  patent.  We  think  that  we  have  authority  to  order,  and 
that  we  ought  to  order  an  account  of  these  profits.  Objection  is 
made  that  we  have  now  no  jurisdiction  to  order  any  account,  the 
words  of  sectiAi  42,  of  the  15  &  16  Vict.  c.  83,  being,  ^  it  shall  be 
lawful  for  the  court  in  which  such  action  is  pending,"  and  the  defend- 
ant arguing  that  the  action  is  no  longer  pending  in  this  court  But 
we  think  that  the  action  is  pending  till  unal  judgment  has  been  pro- 
nounced and  entered  up.  Till  final  judgment,  there  cannot  be  any 
order  for  an  account  of  profits,  and  any  prior  account  ordered  to  be 
kept  of  sales  .Bendinir  the  action  can  oiuy  be  ancillary  to  this  account 
ofVofito,  the^mteriS.  account  of  sales  ^becomingTugatory  if  there 
should  be  a  verdict  and  judgment  for  the  defendant.  But  in  analogy 
to  what  is  done  in  courts  of  equity,  we  are  of  opinion  that  an  ac- 
count of  profits  may  then  be  orderedL  A  bill  in  equity  praying  for 
an  injunction  against  the  infringement  of  a  patent,  sdways  contains  a 
prayer  that  such  an  account  may  be  decreed ;  and  a^  court  of  equity, 
exercising  a  very  wide  discretion,  by  the  decree  directs  or  does  not 
direct  such  account,  and  if  it  does,  then  firom  such  time  and  in  such 
form  as  the  justice  of  the  case  seems  to  require. 

Here  the  defendant  having  admitted  that  after  being  charged  with 
the  infiingement  of  the  plaintiff's  patent,  and  after  notice  that  he 
would  be  held  liable  to  account  for  the  profits,  he  did  make  large 
profits  by  continuing  to  inMnge  the  plaintiff's  patent;  and  as  no 
part  of  such  profits  could  have  been  awarded  by  wa^  of  damages  to 
the  plaintifi^  we  think  that  the  defendant  may  be  considered  as  trustee 
of  these  profits  for  the  plaintiff,  and,  as  a  part  of  our  final  judgment, 
we  order  that  the  'defendant  render  an  account  of  these  profits,  and 
pay  over  the  amount  to  the  plaintiff 

The  rule  which  the  defendant  now  seeks  to  set  aside  will  be 
moulded  accordingly. 

The  rule  was  drawn  up  accordingly. 
12  • 
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DaNSET    t;*    BiCHABDSON* 

May  29,  1854. 

Costs  —  Rule  for  New  THal  when  Court  equaUy  divided. 

Where  the  court  are  eqnallj  divided  in  opinion  npon  a  rale  for  a  new  trial,  and  it  oon- 
seqnentlj  drops,  neither  party  is  entitled  to  any  costs  of  the  rale. 

In  this  case,  a  role  nisi  for  a  new  trial  was  obtained  by  the  plain- 
tiff, which  was  twice  argaed,  in  Easter  and  November  terms^  last; 
but  the  court  being  equally  divided  in  ^opinion,  the  rule  dropped. 
23  Law  J.  Rep.  (n.  s.)  Q.  B.  217 ;  s.  c.  25  Eng.  Rep.  76.  The 
defendant  claimed  to  be  entitled  to  the  costs  of  the  rule,  which  the 
master  refused  to  allow.  On  the  10th  of  March^  Maule,  J.,  made 
an  order  directing  the  master  to  review  his  taxation.  On  the  8th  of 
May,  a  rule  nisi  to  set  aside  the  order  of  Maule,  J.,  was  obtained, 
against  which 

Lush  showed  cause.^  The  rule  for  a  new  trial  was  in  the  nature 
of  an  appeal  from  the  decision  at  Nisi  Prius,  and  the  defendant, 
having  succeeded  in  retaining  the  verdict,  ought  to  have  the  costs  of 
that  proceeding. 

[Lord  Campbell,  C.  J.  The  rule  upon  appeals  to  the  House  of 
Lords  is,  that  if  the  lords  are  equally  divided,  judmient  is  given  for 
the  respondent — semper  prwsumitur  pro  negante.  But  that  principle 
does  not  apply  to  these  courts.  Here  the  rule  drops,  and  neither 
party  succeeds.] 

The  general  practice  of  the  masters  has  been  to  allow  costs  in 
such  cases. 

Pearsonj  in  support  of  the  rule,  referred  to  Chilton  v.  The  London 
and  Croydon  Bmlway  Company y  Trin.  Term,  1848,  Exch.,  not  reported, 
where  the  court  refused  to  rescind  an  order  of  Parke,  B.,  directing 
the  master  to  review  his  taxation  and  disallow  the  costs  of  a  rule  for 
a  new  trial  under  precisely  similar  circumstances. 

[Lord  Campbell,  C.  J.  We  will  consult  the  judges  of  the  other 
courts,  as  this  is  a  point  of  general  practice.] 

Cur*  adv*  vulL 

Lord  Campbell,  C.  J.,  now  said:  We  think  that  the  rule  to 
rescind  the  order  of  my  brother  Maule,  should  be  made  absolute. 
The  court  being  equally  divided  upon  the  rule  for  a  new  trial,  there 
was  no  .decision  come  to,  and  no  successful  party ;  and,  therefore,  the 
costs  of  it  ought  not  to  be  allowed  to  either  party.  The  case  cited 
by  Mr.  Pearson  is  directly  in  point 

Ride  absolute, 

^  May  11,  before  Loid  Campbell,  C.  J.,  Wiqhthak,  J.,  Erle,  J.,  and  Cbomp- 

T02V,  J. 
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Majhew  v.  Snttlo, 


AliTHEW  V,  SuTTLE  and  another. 

Jano  24,  1854. 

Landlord  and  Tenant^  Relation  of — Master  and  Servant —  Contract 

Bj  an  tgnement,  not  nnder  seal,  made  between  the  defendant,  described  as  a  common 
brewer,  of  the  one  part,  and  the  plaintiff  of  the  other  part,  reciting  that  the  defendant  was 
in  possession  of  a  messuage  and  premises  whereon  the  sale  of  beer  had  been  for  some  time 
past  carried  on  by  A.  B.  on  the  defendant's  account,  and  that  the  plaintiff  was  desiroos  of 
cariTing  on  snch  trade  and  business  for  the  defendant,  to  which  he  had  agreed,  it  was 
witnessed  that  the  defendant  agreed  for  the  consideration  there  stated,  that  the  plaintiff 
should  enter  upon  the  said  premises  and  carry  on  thereon  such  trade  or  business  for  the 
defendant,  in  the  place  and  stead,  and  in  the  same  manner,  and  with  and  on  the  same 

Siiyileees  and  terms,  as  the  said  A.  B.  had  heretofore  done,  until  the  agreement  should  bo 
etermincd  by  tiie  notice  thereafter  mentioned.  And  the  plaintiff  thereby  amed  during 
all  the  time  he  should  carry  on  the  said  trade  on  the  said  premises  for  the  derendant,  that 
all  beer  sold  b^  him  on  the  said  premises,  should  bo  had  by  him  from  the  defendant ;  uid 
that  the  plaintiff  should  not  part  with  the  said  trade  or  the  occupation  of  the  said  premtes 
to  any  person  without  the  license  of  the  defendant :  and  that  whenever  either  party  should 
be  desirous  of  putting  an  end  to  the  agreement,  the  plaintiff  should,  on  receivmg  from  the 
defendant  a  month's  notice,  quit  the  said  tnde  and  deliver  up  possession  of  the  said 
premises,  and  should  be  at  liberty  to  leave  the  said  trade  and  quit  the  occupation  of  the 
said  premises,  on  giving  one  month's  notice  to  the  defendant :  — 

Hdi,  that  this  did  not  create  the  relation  of  landlord  and  tenant  between  the  parties,  but  that 
the  occupation  of  the  plaintiff  was  that  of  servant  to  the  defendant. 

Action  for  breaking  and  entering  the  dwelling-honse  of  the  plain- 
tiff, situate  at,  &c.,  and  used  by  him  as  a  licensed  house  for  the  sale 
of  beer. 

Third  plea,  that,  before  the  committing  of  the  trespasses  in  the 
declaration  mentioned,  one  Elizabeth  Cabburn  was  seised  in  fee  of 
the  said  dwelling-house,  and  demised  the  same  to  the  defendant 
Buttle,  to  hold,  from  the  29th  of  September,  1849,  for  one  year,  and 
80  on  from  year  to  year,  so  long  as  the  said  E.  Cabburn  and  the  de- 
fendant Suttle  should  respectively  please ;  that  the  defendant  Suttle 
entered  upon  the  said  dwelling-house,  and  became  possessed  thereof, 
according  to  the  said  demise,  and  afterwards  ceased  to  have  the 
actual  possession  thereof;  and  that,  in  order  to  regain  possession  of 
the  said  dwelling-house,  (the  said  demise  and  tenancy  thereby  created 
being  still  subsisting,)  tbe  defendant  Suttle  and  the  other  defendant 
as  his  servant,  and  by  his  command,  broke  and  entered  the  dwelling- 
house  as  alleged  in  the  declaration. 

Replication.     That  the  defendant  Suttle  ceased  to  have  possession 

as  in  the  plea  mentioned,  by  reason  of  his  giving  up  to  the  plaintiff, 

who  then  received  for  the  said  defendant  possession,  and  entered  into 

occupation  of  the  said  house,  to  hold  the  same  according  to  the  terms 

of  a  certain  agreement  theretofore  made  between  the  plaintiff  and 

the  said  defendant  Suttle,  whereby  the  plaintiff  was  to  enter  on  and 

occupy  the  same,  and  carry  on  the  sale  there  of  beer  and  porter  of 

the  said  defendant,  and  no  other;  paying  the  defendant  Suttle  for  the 

same,  certain  prices,  exceeding  the  ordinary  prices  at  which  beer  and 

porter  are  bought  and  sold,  to  be  sold  again  by  retail  in  houses  for 
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the  sale  of  beer  iii  Ipswich,  until  the  expiration  of  one  month,  after  a 
notice  in  writing  from  either  party  to  the  other  of  his  intention  to 
determine  the  same;  and  that  the  said  endeavor  to  regain  possession 
of  the  said  premises  was  made  after  the  plaintiff  had  entered,  and 
while  he  was  occupying,  and  before  the  expiration  of  his  right  to 
occupy  t)ie  said  house  and  premises  under  and  according  to  the  provis- 
ions of  the  said*  agreement 

Rejoinder.     Setting  out  the  agreement,  which  was  as  follows:  — 

"  Memorandum  of  an  agreement  made  this  21st  day  of  Septem- 
ber, 1852,  between  Greorge  Suttle,  of  Bury  St.  Edmunds,  in  ihe 
county  of  Suffolk,  common  brewer,  of  the  one  part,  and  Frank  May- 
hew,  of  Ipswich,  dealer  in  the  same  county,  of  the  other  part. 
Whereas,  the  said  George  Suttle  is  in  possession  of  a  certain  messu-' 
age  and  premises,  situate  at  the  corner  of  Falcon  Street  and  Silent 
Street,  in  Ipswich  aforesaid,  whereon  the  sale  of  beer  and  porter  hath 
been  for  some  tim^  last  past,  and  is  now  carried  on  and  conducted 
by  George  Utting,  of  Ipswich  aforesaid,  for  and  on  the  said  Greorge 
Suttle's  account ;  and,  whereas,  the  said  Frank  Mayhew  is  desirous 
of  carrying  on  and  conducting  such  trade  and  business  for  the  said 
Gteorge  Sattle,  which  he  hath  agreed  to,  upon  and  for  the  considera- 
tion hereinafter  mentioned.  Now,  these  presents  witness,  and  the 
said  Greorge  Suttle  doth  hereby,  in  considemtion  of  a  bondsman  to 
be  answerable  for  the  amount  of  50/.  in  default  of  payment  by  the* 
said  Frank  Mayhew,  that  he,  the  said  Frank  Mayhew,  snail  and  may 
firom  the  date  hereof,  enter  in  and  upon  the  said  premises,  and  carry  on 
and  conduct  thereon  such  trade  or  business  for  him,  the  said  Geo^ 
Suttle,  in  the  place  and  stead,  in  the  same  manner  and  with  and 
upon  the  same  privileges  and  terms  as  the  said  George  Utting  hath 
heretofore  done,  until  this  agreement  shall  be  determined  and  put  an 
end  to  by  the  notice  hereinafter  mentioned*  And  the  said  Frank 
Mayhew  doth  hereby  agree,  during  all  the  time  and  term  be  shall 
carry  on  and  conduct  the  said  trade  or  business  upon  the  said  premi- 
ses for  the  said  Greorge  Suttie,  that  all  beer  and  porter  which  shall  or 
may  be  sold  or  consumed  by  him  the  said  Frank  Mayhew  upon  the 
said  premises,  shall  be  had  and  be  taken  by  him  of  and  from  the  said 
Greorge  Suttle  ;  -and,  further,  it  is  hereby  mutually  agreed  between 
the  said  parties  hereto,  that  the  said  Frank  Mayhew  shall  not  part 
with  the  said  trade  or  business,  or  the  occupation  of  the  said  premises  to 
any  person  or  persons  whatsoever,  without  the  license  or  consent  of 
the  said  George  Suttle  first  had  and  obtained  for  that  purpose.  And, 
also,  that  whenever  either  of  the  said  parties  hereto  shall  be  desirous 
of  determining  and  putting  an  end  to  this  agreement,  he,  the  said 
Frank  Mayhew,  shall  and  will,  on  receiving  from  the  said  George 
Suttie  one  month's  previous  notice  in  writing  of  such  desire,  without 
being  paid  or  requiring  to  be  paid  any  sum  of  money,  or  considera- 
tion of  any  kind  whatsoever,  then,  or  thereafter,  by  or  from  the  said 
Gteorge  Suttie,  quit  and  deliver  up  to  him,  the  said  Greorge  Suttie, 
the  trade  or  business,  and  the  full,  quiet,  and  peaceable  possession  of 
all  and  every,  the  said  premises,  together  with  all  fixtures,  goodS| 
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effects,  and  things^belonging  to  him,  the  said  Greorge  Battle,  as  may 
be  thereon ;  and,  also,  that  he,  the  said  Frank  Mayhew,  shall  be  at 
liberty  to  leave  the  said  trade  or  business,  and  quit  the  occapation  of 
the.  said  premises  on  giving  one  month's  notice  in  writing  of  such  his 
desire,  to  the  said  -George  Suttle.  As- witness  the  hands  of  the  said 
parties,  the  day  and  year  first  above  written/'    [Signed  by  the  parties.] 

Tbe  rejoinder  then  averred  that  the  defendant  Suttle,  and  the  other 
defendant  as  his  servant  and  by  his  command,  committed  the  tres- 
passes, in  the  declaration  mentioned,  peaceably,  the  outer  door  of  the 
said  dweUing-house  being  open,  for  the  purpose  of  determining  the 
defendant's  possession  under  the  said  agreement,  and  of  taking  pos- 
session of  the  said  dwelling-house  thereupon,  for  the  benefit  of  the 
said  Greorge  Suttle,  and  for  no  other  purpose* 

Surrejoinder*  That,  at  the  said  time  when,  &c.,  the  plaintiff  had 
not  received  from,  or  given  to,  the  defendant  Suttle  any  such  notice 
as  in  the  rejoinder  mentioned,  whereby  it  had  become  lawful  for  the 
defendant  Suttle  to  determine  the  plaintiff's  possession  under  the 
said  agreement,  and  to  take  possession  of  the  said  dwelling-house 
thereupon  for  the  benefit  of  the  said  defendant  Suttle* 

Demurrer  and  joinder  in  demurrer. 

Fieid,  in  support  of  the  demurrer.^  The  agreement  set  out  in  the 
lejoinder,  not  being  under  seal,  does  not  operate  to  pass  any  inflrest 
in  the  house^  to  the  plaintiff,  but  the  whole  vests  in  contract.  Bertie 
V.  Beaumanij  16  East,  33,  is  in  point  to  show  that  the  occupation  is 
as  servant,  and  not  as  tenant. 

[  WiGHTMAN,  J.  What  efiect  do  you  give  to  the  clause  for  quitting 
on  notice  ?  ] 

If  the  plaintiff  were  turned  out  without  notice,  it  might  be  a  ground 
for  increasing  the  damages  in  an  action  for  a  breach  of  the  contract, 
but  that  clause  cannot  operate  to  give  an  interest  as  tenant.  Suppose 
the  plaintiff  were  dismissed  for  improper  conduct  before  the  expira- 
tion of  the  month,  he  would  not  have  a  right  to  hold  the  premises. 
[He  then  argued  that  this  was,  if  any  thing,  a  tenancy  at  will,  and 
wat  no  notice  was  necessary ;  but  this  point  became  immaterial] 

Keane^  contrk.  This  is  stated  to  be  a  licensed  house  for  the  sale 
of  beer,  and,  therefore,  the  person  obtaining  the  license  must  be  the 
real  resident  owner  or  occupier ;  and  it  appears  that  the  plaintiff  holds 
as  tenant  under  the  defendant  without  paying  any  rent,  upon  the 
terms  that  he  shall  sell  the  defendant'^  beer  at  a  certain  price.  If  he 
were  a  mere  servant  of  the  defendant  Suttle,  it  would  be  unnecessary 
to  insert  any  covenant  to  take  and  sell  his  beer. 

Fields  in  reply. 

Owr.  adv.  vuU. 


1  June  23,  before  Wiohtman,  J.,  Eblb,  J.,  and  Crompton,  J. 


142  COURT  OF  QUEEN'S  BENCH,  1854 

Mayliew  v.  Suttle. 

On  the  following  day  judgment  was  delivered  by — 

WiGHTMAN,  J.  In  this  case  the  question  arose  whether,  upon  the 
agreement  set  out  in  the  rejoinder,  the  plaintifif  became  tenant  to  the 
defendant  A  further  question  was  argued,  which  we  do  not  think 
it  necessary  to  psonounce  any  opinion  upon,  as  to  the  nature  of  the 
tenancy,  ii  any  existed.  Although  the  document  in  question  is  very 
inartificially  drawn  up,  and  some  parts  of  it  were  properly  pressed 
upon  us  as  tending  to  show  that  the  plaintiff  had  an  occupation  as 
tenant,  we  think,  upon  looking  at  the  whole  of  the  agreement,  that 
the  relation  of  landlord  and  tenant  was  never  created,  but  that  the 
occupation  of  the  plaintiff  was  that  of  a  servant  merely. 

It  appears  from  the  commencement  of  the  document,  that  a  person 
of  the  name  of  Utting  had  carried  on,  and  conducted  the  sale  of  beer 
on  the  premises  in  question  for  and  on  the  defendant's  account,  but 
it  is  stated  that  the  premises  were  then  in  the  possession  of  the 
defendant  Nothing  could  be  stronger  to  show  that  the  possession 
was  then  in  the  defendant,  and  that  the  occupation  was  by  Utting, 
as  his  servant ;  in  other  words,  that  the  occupation  of  the  one  as  ser- 
vant, was  the  possession  of  the  other  as  master.  In  some  of  the 
cases,  referred  to  in  the  argument,  the  courts  held,  that  the  circum- 
stances showed  the  occupation  of  the  servant  to  be  merely  as  servant, 
and,  therefore,  the  possession  to  be  in  the  master ;  here,  it  is  stated, 
in  tub  commencement,  and  as  the  foundation  of  the  argument,  that 
the  premises  are  in  the  possession  of  the  defendant,  Uttinff  carrying 
on  his  business  thereon.  It  is  then  stated  that  the  plaintiff  is  desir- 
ous of  carrying  on  and  conducting  such  trade  for  the  defendant ;  and 
it  is  then  agreed  the  plaintiff  shall  enter  upon  the  premises,  and  carry 
on  and  conduct  thereon  such  business  for  the  defendant  in  the  place 
and  stead,  in  the  same  manner,  and  with  and  upon  the  same  privi- 
leges and  terms  as  Utting  had  done,  until  the  agreement  should  be 
determined  and  put  an  end  to  by  notice.  The  plaintiff  was  to  suc- 
ceed Utting,  and  to  be  in  the  same  relation  to  the  defendant  in  which 
Utting  had  been.  And  we  think  that  the  pointing  out  what  the 
relation  was,  and  stating  that  the  possession  was  in  the  defendant, 
exclude  the  supposition  of  the  parties  intending  to  create  any 
tenancy.  It  was  properly  urged,  in  answer  to  this  view  of  the  case, 
that  the  stipulations  that  the  plaintiff  should  take  beer  from  no  one 
else,  and  that  he  should  not  part  with  the  trade  or  business  or  occu- 
pation of  the  premises,  without  the  license  in  writing,  are  more 
consistent  witii  an  independent  occupation  by  the  plaintiff  and  with 
his  carrying  on  the  business  on  his  own  account ;  but  they  are  not 
inconsistent  with  the  business  being  that  of  the  defendant,  as 
expressly  stated  again  and  again  in  the  agreement ;  and  the  defend- 
ant may  well  here  claim  to  make  it  a  part  of  the  agreement  that  the 
plaintiii  should  not  sell  other  parties'  beer  there,  and  should  not  give 
up  the  actual  occupation,  which,  no  doubt,  he  had,  although  that  occu- 
pation was  as  servant,  and,  in  law,  the  possession  was  the  master's. 
So,  also,  the  fact  of  the  plaintiff  having  to  pay  the  defendant  for  the 
beer  as  stated  in  the  replication,  is  not  inconsistent  with  t^e  fact  that 
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the  possession  was  really  that  of  the  defendant,  as  master.  The 
beer  is  stated  to  be  the  defendants,  and  it  is  quite  consistent  with 
the  defendant's  case  that  the  plaintifif  might  have  had  to  pay  higher 
prices  than  what  beer  is  sold  for  to  be  sold  again  at  retaiL  No 
doubt  the  prices  were  to  be  paid  over  to  the  defendant,  and  the  stip- 
ulation that  he  should  recover  more  for  the  sale  on  his  premises  than 
the  wholesale  price,  seems  as  if  he  was  to  receive  something  as  long 
as  he  was  himself  the  retailer,  on  his  premises,  allowing  the  plain- 
tiff, for  his  services,  the  rest  of  the  excess  of  the  retail  over  the 
wholesale  price.  At  all  events,  we  must  take  the  sale,  as  stated  in 
the  agreement,  to  be  for  and  on  account  of  the  defendant 

But  it  was  said,  that  the  plaintiff  bein^  empowered  to  enter  and 
cany  on  the  business  until  the  determination,  showed  that  a  tenancy, 
at  least  for  a  month,  existed.     It  is  provided  that  when  either  party 
shall  be  desirous  of  determining  and  putting  an  end  to,  not  the  ten- 
ancy, but  the  agreement,  the  plaintifi  shall,  on  receiving  a  month's 
notice,  in  writing,  without  being  paid  any  sum  of  money,  or  consid- 
eration,  quit  and  deliver  up  the  trade  and  business,  and  full,  quiet, 
and  peaceable  possession  of  the  premises,  with  all  such  fixtures, 
goods,  effects,  and  things  belonging  to  the  defendant,  as  may  be 
tiiereon*     And  that  the  plaintiff  shaU  be  at  liberty  to  leave  the  trade, 
and  quit  the  occupation  of  the  premises,  on  giving  one  month's  pre« 
vious  notice.     This  provision  seems  applicable  to,  and,  at  all  events, 
not  inconsistent  with,  the  relation   of  the  parties,  being  that  of 
employer  and  employed.     The  giving  up  the  occupation,  is  treated 
as  ancillary  to,  and  connected  with,  the  putting  an  end  to  the  plain- 
tiff's carrying  on  and  conducting  the  trade.     The  notice  may  be 
given  at  any  time,  and  not  at  the  end  of  each  month  from  the  com- 
mencement, and  it  was  only  proper  where  the  relation  was  not  that 
of  menial  servant,  and  where,  therefore,  there  might  be  some  doubt, 
whether  the  employment  might  not  be  a  yearly  one,  to  engage  that 
the  relation  of  the  parties  might  be  put  an  end  to  by  a  month's 
notice.    It  was  well  remarked,  that  supposing  there  was  misconduct 
on  the  part  of  the  plaintiff,  the  defendant  might  have  terminated 
the  contract  at  once,  and  on  such  determination,  the  plaintiff's 
occupation  could  not  have  been  intended  to  be   allowed  to  sub- 
sist   It  should  be  observed,  that  either  party  will  have  a  remedy 
on  the  contract,  if  it  be  broken   by  the  other  determining  the 
engagement  without   the  notice,  and    without  reasonable    cause. 
We  think,  for  these  reasons,  that  the  agreement  in  question  did  not 
create  any  tenancy,  but  that  the  occupation  of  the  plaintiff  was 
ancillary  to  the  carrying  on  the  trade  for,  and  on  account  of,  the 
defendant ;  and  that  the  plaintiff,  therefore,  had  no  such  possession 
as  to  enable  him  to  maintain  this  action.     Our  judgment,  therefore, 
upon  this  demurrer,  is  for  the  defendants. 

Judgment  for  the  defendafUs. 
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Badelet  and  another  v.  Viours,  Executor,  &c. 

Jane  20,  1854. 

CcwenarU — Nonrrepair — Merger  of  Pari  of  Reversion — Siirr«»- 
der — Suspension  of  Right  of  Action — Apportionment  of  Cove^ 
nant—32Hen.8jC.U. 

A  declaration  in  coTcnant  stated  that  G.,  who  was  lessee  of  premises  for  a  term  of  ninetT- 
nine  Tears,  expiring  on  the  25th  of  December,  1849,  daring  the  term  underleased  to  v. 
and  8.  for  twenty-five  jears  and  a  quarter,  from  the  25th  of  December,  1823  ]  that,  bj  this 
underlease,  V.  and  S.  jointly  and  severally  covenanted  with  G.,  his  heirs,  executors, 
administrators  and  assigns,  that  they,  their  executors,  administrators  and  assigns,  would, 
during  the  term  muted  to  them,  repair  the  premises,  and  at  the  end  of  the  term  deliver 
them  up  in  repair  to  G.,  his  heirs,  &c. ;  that  V.  and  S.  entered,  and  that,  during  the 
underlease^  G.  granted  his  reversion  to  S.  (one  of  the  under-lessees,)  and  the  plmlntiflfs, 
whereupon  the  term  in  the  underlease  was,  as  to  one  undivided  sixth  part,  merged  in  the 
reversion,  and  S.  and  the  plaintiffs  became,  as  joint- tenants,  possessed  of  the  reversion  of 
three  undivided  sixth  parts  of  the  premises,  and  the  plaintiffs  became,  as  joint  tenants, 
possessed  of  the  reversion  of  two  other  undivided  sixth  parts  of  the  premises ;  that  Y. 
afterwards  assigned  his  interest  in  the  underlease  to  S.,  and  that  thereupon  the  term 
eranted  bv  the  underlease,  as  to  one  undivided  sixth  part,  mei^d  in  the  reversion  in  the 
Siree  sixth  parts  whereof  S.  and  the  plaintiff  were  possessed,  and  the  plaintiffs  became, 
as  joint  tenants,  possessed  of  the  reversion  of  two  of  the  last-mentioned  three  sixth  parts; 

'  that  S.  died  before  the  determination  of  the  underlease ;  and  alleged,  as  a  breach,  thaX, 
after  S/s  death,  V.  had  neglected  to  repair,  and  to  leave  the  premises  in  repair. 

The  defendant  paid  money  into  court  as  to  all  the  causes  of  action,  except  not  leaving  in 
repair  at  the  end  of  the  term;  and  as  to  such  not  leaving  in  repair  at  the  end  of  the  term, 

S leaded,  that  the  premises  were  demised  by  L.  for  the  term  of  ninety-nine  years  in  the 
eclaration  mentioned  to  persons  who  assigned  to  G.,  with  covenants  to  keep  and  leave  in 
repair;  that  after  G.  had  demised  to  V.  and  S.,  and  before  the  assignment  by  S.  to  Y., 
Y.  and  S.  by  deed  demised  the  premises  to  T.  for  twenty-three  years  from  the  25th  of 
June,  1825,  with  covenants  bpr  T.  to  keep  and  leave  in  repair.  The  plea  then  stated  the 
death  of  T.,  and  the  devolution  of  his  estate  to  M.  E.  T.,  his  widow  and  executrix;  and 
that  L.,  the  person  then  entitled  to  the  reversion',  after  the  deaths  of  S.  and  T.,  and  daring 
the  continuance  of  all  the  terms,  brought  an  action  of  covenant  against  the  present  plain- 
tiffs for  breaches  in  not  repairing ;  that  an  agreement  in  writing  for  settling  the  action 
was  made,  on  the  12th  of  July,  1844,  between  L.,  the  plaintiffs,  M.  E.  T.,  and  the  son  of 
T.,  but  without  the  privity  or  consent  of  Y. :  whereby  M.  E.  T.  agreed  to  pay  L.  300^. 
and  the  costs  of  the  action,  and  all  rent  up  to  tne  24th  of  June  then  last,  and  the  plaintiffs, 
as  trustees  of  the  property  of  G.,  agreed  to  pay  L.  200/. :  and  M.  E.  T.  agreed  to  deliver 
to  the  plaintiffs  possession,  of  the  property ;  and  the  plaintiffs  agreed  to  deliver  up  to  F. 
(a  depositary,)  the  indenture  of  lease  for  the  benefit  of  L.,  but  to  be  produced  from  time 
to  time  for  the  purpose  of  supporting  any  claim  by  the  plaintiffs  upon  Y.,  or  any  oUier 
person,  for  the  recovery  of  any  rent  dae  or  to  become  due  to  the  plaintiffs,  or  contribu- 
tion, &c.  in  respect  of  any  monevs  to  be  paid  by  the  plaintiffs  under  that  agreement,  in 
respect  of  the  liabilitv'oi  the  plaintiffs  under  the  lease,  or  for  any  damages  under  any 
covenants  contained  m  any  underlease  of  the  premises ;  and  that  when  all  such  claims 
should  have  been  satisfied,  or  in  any  manner  put  an  end  to,  the  said  f.  should  deliver  the 
lease  to  L.,  and  also  that  M.  £.  T.  should,  at  the  request  of  L.,  or  the  person  entitled  to 
the  reversion  of  the  premises,  execute  a  surrender  ox  the  lease ;  and  the  plaintiffs  thereby 
agreed  to  concur  in  surrendering  or  assigning  their  interest  in  the  said  lease  as  L.  or  the 
person  entitled  to  the  reversion  might  require ;  and  L.  also  agreed  to  aooept  the  above 
sums,  when  paid,  in  full  satisfaction  of  all  claims,  &c.,  whatsoever,  under  or  by  virtue  of 
the  said  lease,  for  rent,  dilapidations,  or  otherwise.  The  plea  then  stated,  that  the  action 
was  put  an  end  to  on  the  terms  in  the  agreement  specified ;  and  that  afterwards,  in  punu- 
anoe  of  the  agreement,  and  at  the  instance  and  request,  and  wit|i  the  privity,  consent,  and 
procurement  of  the  plaintiffs,  but  without  the  privity  or  consent  of  Y.,  and  before  the 
terms,  or  either  of  them,  had  expired  by  effluxion  of  time,  the  possession  of  the  premises 
was  given  up  by  M.  E.  T.  to  L.,  who  thereupon,  without  the  privity  or  consent  of  V. 
entered  into  and  kept  possession  thereof  until,  and  at  and  afier  the  expiration  of  that  term 
by  effluxion  of  time ;  and  that  by  means  of  the  premises,  after  the  possession  had  been  ao 


COURT   OF  QUEEN'S  BENCH,  1854.  145 

Badeley  v.  Vigurs. 

giTen  np,  Y.  liad  been  preyented.froin  entering  into  the  said  premises  and  repairing  the. 
same,  and  from  yielding  np  the  same  well  repaired,  and  had  been  absolutely  and  necessa- 
rily hindered  from  keeping,  and  that  it  became  impossible  for  hini  to  keep,  the  covenant 
in  that  behalf  as  he  might  and  woold  otherwise  have  done  :  — 

Eidd^  on  demnrrer  to  the  plea,  that  the  prevention  mentioned  in  the  plea  was  stated  only  as 
a  conclusion  of  law  from  the  facts  before  alleged. 

• 

That  althoagh  Y.  might  be  nnable  to  perform  his  covenant  during  die  twenty-three  years 
for  which  the  underlease  to  T.  had  been  granted,  yet  that  he  might  have  entered  at  the 
termination  of  that  underlease  for  the  residue  of  the  term  granted  to  him  and  S. ;  and 
that  there  was  nothing,  therefore,  to  prevent  him  from  then  repairing  according  to  his 
covenant 

That  the  agreement,  coupled  with  the  giving  np  possession,  could  not,  and  was  not  intended 
bj  the  parties  to  operate  as  a  surrender  ot  the  mtercst  of  the  plaintiffs  to  L. 

HM,  also,  that  the  dedaration  was  good,  as  the  whole  of  the  reversion  which  remained  was 
vested  in  the  plaintiffs  alone,  in  respect  of  which  they  were  entitled  to  sue  on  the  covenant 
to  repair. 

That  under  the  conveyanoe  by  G.  to  S.  and  the  plaintiffs,  one  third  of  the  reversion  was  at 
once  destroyed  by  coalescing  with  half  the  interest  under  the  lease  which  was  in  S. ;  and 
that,  consequently!  "S.  never  took  as  reversioner ;  and  there  never  was  any  suspension  of 
the  right  of  action  by  reason  of  S.  being  a  party  to  sue  and  be  sued. 

That  even  if  S.  took  and  remained  interested  in  one  sixth  of  the  reversion  until  that  one 
-  sixth  was  destroyed  by  ^e  assignment  to  him  by  V.,  still,  the  right  of  action  for  not 
leaving  in  repair,  which  arose  only  at  the  termination  of  the  lease,  never  accrued  to 
S.,  and  therefore  was  never  suspended ;  the  doctrine  of  a  right  of  action  being  gone  by, 
suspension  applying  only  to  the  case  where  there  has  once  been  a  subsisting  right  of 
action,  and  not  to  a  ease  where  the  objection  is,  that  if  it  had  accrued  earlier,  it  could  not 
have  been  enforced  from  the  fact  of  the  same  person  then  being  the  party  both  to  sue  and 
be  sued. 

That  the  plaintiffs  might  recover  on  the  privity  of  contract,  transferred  by  the  32  Hen.  8, 
c.  34,  although  there  were  an  apportionment  of  the  covenant  to  repair  \  but  that,  in  the 
present  case,  there  was  no  such  apportionment,  as  the  plaintiffs  had  the  whole  existing 
reversion,  and  were  injured  if  the  whole  of  the  premises  were  not  kept  in  repair. 

That  t^e  plaintiffs  might  recover  on  the  privity  of  contract,  transferred  by  the  statute  of 
Hen.  8,  where  the  entire  interest  in  the  covenant  had  not  passed  to  them. 

Ck)VENANT  for  non-repair  of  leasehold  premises  during  the  term, 
and  for  leaving  them  out  of  repair  at  the  end  of  the  term,  contrary 
to  the  covenant  in  the  lease  under  which  they  were  held  by  the  defend- 
ant's testator. 

The  following  abstract  of  the  pleadings  is  taken  &om  the  judg- 
ment delivered  by  the  court.  The  declaration  stated  that  Sir  Wi 
liam  Grarrow  held  the  premises  in  question  under  a  lease  for  ninety- 
nine  years,  which  expired  on  the  25th  of  December,  1849;  that, 
during  the  time  he  so  held  the  premises,  he  grafted  an  underlease 
of  them  to  the  defendant's  testator,  John  Vigurs,  and  one  Leonard 
Smith  for  twenty-five  years  and  a  quarter,  from  the  25th  of  Decem- 
ber, 1823.  That  by  this  underlease,  Vigurs  and  Smith  jointly  and 
severally  covenanted  with  Garrow,  his  heirs,  executors,  administrators, 
and  assigns,  that  they,  their  executors,  administrators,  and  assigns, 
would,  during  the  term  granted  to  them,  repair  the  premises,  and  at 
the  end  of  the  term,  deliver  them  up  in  repair  to  Gairow,  his  heirs, 
executors,  administsators,  or  assigns.  The  declaration  then  stated 
that  Vigurs  and  Smith  entered  upon  the  premises,  and  became  pos- 
sessed of  them  as  joint  tenants  for  the  term  granted  to  them,  the 
reversion  belonging  to  Garrow.  It  was  then  stated  that,  during  the 
continuance  of  the  underlease  to  Vigurs  and  Smith,  Sir  William 
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Garrow  granted  his  reversion  in  the  premises  to  Smith  (one  of  the 
under-lessees)  and  the  plaintiffs ;  whereupon,  the  term  in  the  under- 
lease was,  as  to  one  undivided  sixth  part  of  the  premises,  merged  in 
the  reversion^  and  Smith  and  the  plaintiffs  became,  as  joint-tenants, 
possessed  of  the  reversion  of  three  undivided  sixth  parts  of  the 
premises,  and  the  plaintiiis  became  as  joint-tenants  possessed  of  the 
reversion  of  two  other  undivided  sixth  parts  of  the  premises.  It  was 
then  alleged  that  Vigurs  afterwards  assigned  all  his  interest  in  the 
underlease  granted  to  him  and  Smith  to  Smith ;  and  that  thereupon 
the  term  granted  by  the  underlease  to  Vigurs,  and  Smith,  as  to  one 
undivided  sixth  part  of  the  premises,  merged  in  the  reversion  in  the 
three  sixth  parts  whereof  Smith  and  the  plaintiffs  were  possessed ; 
and  the  plaintiffs  then  became  as  joint-tenants  possessed  of  the  rever- 
sion of  two  of  the  last-mentioned  three  sixth  parts  of  the  premises. 
The  death  of  Smith  before  the  determination  of  the  underlease  to 
Vigurs  and  him,  and  the  non-performance  by  Vigurs  of  the  cove- 
nant to  repair  after  Smith's  death,  and  to  leave  in  repair,  were  then 
alleged. 

The  defendant,  after  pleading  the  payment  of  1^.  into  court,  as  to 
all  the  causes  of  action,  except  the  not  leaving  in  repair  at  the  end 
of  the  term,  pleaded  as  to  such  not  leaving  in  repair  at  the  end  of  the 
term,  that  the  premises  were  demised  by  John  Llewellyn,  and  John 
Llewellyn  the  younger,  for  the  term  of  ninety-nine  years,  in  the 
declaration  mentioned,  to  persons  who  assigned  to  Sir  William 
Garrow,  with  covenants  to  keep  and  leave  in  repair ;  and  that  after 
Sir  William  Garrow  had  demised  to  Smitii  and  Vigurs,  and  before 
the  assignment  to  Smith  by  Vigurs,  Vigurs  and  Smith,  by  deed, 
demised  the  same  premises  to  (Jeorge  Tennant  for  twenty-three  years, 
from  the  25th  of  June,  1825,  with  covenants  by  Tennant  to  keep  and 
leave  in  repair.  The  plea  then  stated  the  death  of  G.  Tennant,  and 
the  devolution  of  his  estate  to  Margaret  Elizabeth  Tennan^  his 
widow  and  executrix;  and  that  John  D.  Llewellyn,  the  person  then 
entitled  to  the  reversion  after  the  death  of  Smith  and  Tennant,  and 
during  the  continuance  of  all  the  terms,  brought  an  action  of  covenant 
against  the  now  plaintiffs  Badeley  and  Lettsome,  for  breaches  in  not 
keeping  the  premises  in  repair.  The  plea  then  stated  an  agreement 
in  writing  for  settling  the  action,  made  on  the  12th  of  July,  1844, 
between  Llewellyn,  the  reversioner,  the  plaintiffs,  M.  E.  Tennant, 
the  widow,  and  Henry  Tetmant,  the  son  of  the  deceased  G.  Tennant, 
but  without  the  privity  or  consent  of  Vigurs.  By  this  agreement,  which 
was  set  out  verbatim^  the  Tennants  agreed  to  pay  Llewellyn  300/L, 
and  the  now  plaintiffs,  as  trustees  of  the  property  of  Sir  William 
Garrow,  agreed  to  pay  Llewellyn  200t ;  and  the  Tennants  agreed  to 
pay  Llewellyn  his  costs  of  the  action,  and  the  Tennants  agreed  to 
pay  all  rent  up  to  the  24th  of  June,  then  last  past  The  Tennants 
then  agreed  to  deliver  or  cause  to  be  delivered  to  the  plaintiff  within 
one  week  from  that  time,  the  possession  of  the  property  demised  by 
the  lease,  and  the  now  plaintiffs,  Badeley  and  Lettsome,  agreed  to 
deliver  up  or  cause  to  be  delivered  up  to  Mr.  Frampton,  of  Gray's 
Inn,  within  fourteen  days  of  that  time,  the  said  indenture  of  lease,  in 
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trast  for  the  benefit  of  Llewellyn,  but  to  be  from  time  to  time  produced 
by  FramptoUy  for  the  purpose  of  supporting  any  claim  or  claims  to  be 
made  by  the  now  plajntUTs,  or  either  of  them,  upon  Vigurs,  or  any 
other  person  or  persons,  for  recovery  of  any  rent,  or  arrears  of  rent, 
of  or  relating  to  the  premises  in  question,  due  or  to  become  due  to 
the  now  plaintifl^,  or  contribution,  reimbursement,  indemnity,  or  com- 
pensation in  respect  of  any  moneys  to  be  paid  by  the  now  plaintilTs, 
or  either  of  them,  under  that  agreement,  in  respect  of  the  liabilities 
of  the  now  plainti£&  under  that  lease,  or  for  any  damages  under  or 
by  virtue  of  any  covenants  contained  in  any  underlease  or  miderleases 
of  the  said  premises,  or  any  part  thereof;  and  that  when  all  such 
claims  shoiild  have  been  satisfied,  or  in  any  manner  put  an  end  to, 
the  said  Frampton  should  deliver  the  lease  to  Llewellyn ;  and,  also, 
that  the  said  Tennants,  or  one  of  them,  should,  at  the  request  of 
Llewellyn,  or  the  person  entitled  to  the  reversion  of  the  premises, 
execute  and  procure  to  be  executed  by  all  proper  parties,  a  good  and 
vaUd  legal  surrender  or  assignment  of  the  said  lease ;  and  the  now 
plaintiff  thereby  agreed  to  concur  in  surrendering  or  assigning 
their  estate  or  interest  in  the  said  lease  as  Llewellyn  or  the  person  or 
persons  entitled  to  the  reversion  might  require,  or  counsel  might 
advise.  Llewellyn  then  agreed  to  accept  the  above  sums,  when  paid, 
in  full  satisfaction  of  all  claims  and  demands  whatsoever,  under  or 
by  virtue  of  the  said  lease,  for  dilapidations,  rent,  or  otherwise  how- 
soever. The  plea  then  stated  that  the  action  was  settled  and  put  an 
end  to  on  the  terms  in  the  agreement  specified ;  and  that  afterwards, 
in  pursuance  of  the  agreement,  and  at  the  instance  and  request,  and 
with  the  privity,  consent,  and  procurement  of  the  now  plaintiffs,  but 
without  the  privity  or  assent  of  Vigurs,  and  long  before  the  terms,  or 
either  of  them,  had  expired  by  effluxion  of  time,  the  possession  of 
the  premises  was  given  up  by  M.  E.  Tennant,  the  executrix,  to  Llew- 
ellyn, who  thereupon,  without  the  privity  or  assent  of  Vigurs,  entered 
into  and  took  and  kept  possession  of  the  premises  until  and  at  and 
after  the  expiration  bf  the  term  of  twenty-five  years  and  a  quarter 
(to  Vigurs  and  Smith) ;  and  that  Vigurs  died  before  the  expiration 
of  that  term  by  effluxion  of  time ;  and  that,  by  means  of  the  premi- 
ses, after  the  possession  had  been  so  given  up,  Vigurs,  during  his  life- 
time, and  the  now  defendant,  as  executor,  since  his  death,  have  been 
prevented  and  hindered  from  entering  into  or  upon  the  said  premises, 
and  repairing  the  same ;  and  the  defendant,  as  executor  aforesaid,  hath 
been  necessarily,  wholly,  and  absolutely  hindered  and  prevented  from 
yielding,  surrendering,  or  giving  up  the  same  well  or  sufficiently 
repaired,  &c. ;  and  hath  been  and  was  absolutely  and  necessarily 
hindered  and  prevented  from  keeping,  and  it  became  and  was  impos- 
sible for  him  to  keep  the  said  covenant  of  the  said  J.  Vigurs  in  that 
behalf,  as  he  might  and  otherwise  would  have  done.  To  this  plea, 
there  was  a  demurrer. 

The  case  was  twice  argued,^  first,  on  the  26th  of  April,  1853,  by 


1  Before  Lord  Cakpbbll,  C.  J.,  Wightman,  J.,  Eru:,  J.,  and  Crohpton,  J. 
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WilleSj  for  the  plaintiffs,  and 

j5tU,  for  the  defendant;  and  again,  on  the  25th  of  April,  1854,  by 

Bramwelly  for  ike  plaintiffs,  and 

•   BtUj  for  the  defendant. 

The  points  argued,  and  the  authorities  cited,  appear  so  fully  from 
the  judgment,  that  it  is  considered  unnecessary  to  repeat  them  here. 

Cur.  adv.  vuiL 

Judgment  was  now  delivered  by 

WioHTMAN,  J.  [After  stating  the  pleadings  as  before  set  out,  his 
lordship  proceeded.]  Upon  the  argument,  it  was  contended,  on  the 
part  of  the  defendant,  that  the  plea  was  good,  either  as  showing  that 
lie  was  prevented  from  keeping  the  covenant  in  question  by  the  act 
of  the  plaintiffs,  or  on  the  ground  that  the  agreement  and  delivering 
up  the  possession,  operated  as  a  surrender  or  assignment  of  the  estate 
of  the  plaintiffs,  so  that  they  could  not  sue  for  a  breach  of  the  cove- 
nant accruing  after  their  estate  was  so  determined.  As  to  the  first  of 
these  points,  it  seems  clear  to  us  that  the  prevention  mentioned  at  the 
close  of  the  plea,  is  stated  merely  as  a  consequence  of,  and  conclusion 
from,  the  facts  stated  before  ;  and  that  there  is  no  prevention  by  the 
plaintiffs  stated  to  have  occuired,  except  what  is  stated  to  have  arisen 
<'  by  means  of  the  premises,"  and  what  is  to  be  collected  to  have 
been  occasioned  by  the  facts  stated  in  the  plea.  We  must  see,  there- 
fore, whether  the  facts  .stated  do  show  that  there  was  necessarily  a 
prevention,  as  alleged,  of  the  performance  of  the  covenants  by  the 
defendant 

Now,  altiiough  a(ter  the  agreement  of  the  12th  of  July,  1844,  and 
the  delivering  up  of  the  possession  by  the  tenants  in  pursuance  of 
that  agreement,  Vigurs  might  not  have  been  able  to  have  entered  to 
perform  the  covenant  during  the  period  of  twenty-three  years,  for 
which  the  lesise  to  Tennant  had  been  granted,  and  it  might  possibly 
be  said  that  the  plaintiff,  who  were  parties  to  the  arrangement,  acted 
so  as  to  prevent  or  join  in  preventing  Vigurs  from  entering  during 
that  time,  yet  there  was  nothing  to  prevent  Vigurs,  or  his  representa^ 
tives,  entering  at  the  termination  of  the  lease  to  the  Tennants.  His 
reversion  next  succeeding  on  the  determination  of  the  Tennants' 
lease,  would  then  have  vested  in  possession ;  and  he  being  no  party 
to,  nor  privy  to,  the  agreement  or  giving  up  of  the  premises,  was  not 
at  all,  and  would  not,  in  point  of  law,  be  prevented  from  entering 
into  his  reversionary  estate ;  and  then  being  possessed  of  the  premises 
for  the  residue  of  the  term  granted  by  Sir  William  Garrow  to  him 
and  Smith,  there  was  nothing  to  prevent  him  from  performing  the 
covenant  to  leave  in  repair  according  to  his  covenant 

It  was  said,  secondly,  that  the  agreement,  coupled  with  the  giving 
up  possession,  showed  that  there  was  a  surrender  or  assignment  of 
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interest  of  the  plaintiflb  to  Llewellyn,  the  owner  of  the  inheritance, 
^en  supposing  the  intention  of  the  parties  to  the  agreement  to  have 
sn  that  the  legal  interest  of  the  plaintifis  should  have  entirely 
ised,  still,  as  they  had  only  the  reversionary  interest  after  the  expi- 
ra-taon  of  the  lease  to  Vigors  and  Smith,  who  were  no  parties  to  the 
Agreement,  the  giving  up  by  them  and  the  Tennants,  the  sub-lessees 
or  Vigurs  and  Smith,  could  not  operate  as  a  surrender  of  the  whole 
*^^«^     The  interest,  if  at  all,  must  have  passed  by  the  assignment 
o£  the  reversion  to  IJewellyn,  the  superior  reversioner,  so  as  to  merge 
the  plaintiffs'  estate.  But  it  is  diflSicuIt  to  see  how  such  a  reversionary 
uiterest  oould  pass  without  deed.     We  are  of  opinion,  however,  that 
it  was  not  the  intention  of  the  parties  to  the  agreement  that  the  lease 
or  the  plaintiffs,  or  the  plaintiffs'  reversion  upon  that  lease  after  the 
oetermination  of  the  lease  to  Vigurs  and  Smith,  should  be  put  ^n 
«u<l  to.     We  think  that  lease  to  the  plaintiffs  was  intended  to  be 
«cpt  up,  and  that  a  future  instrument  of  regular  assignment  or  sur- 
render by  all  the  parties  was  contemplate.     The  proviso  for  the 
j^^e  being  kept  in  the  hands  of  Frampton  for  use  and  for  the  recov- 
^y  of  rent  and  damages  for  breach  of  covenant,  and  the  necessity  for 
*®^*^g  lip  the  lease  to  preserve  the  remedies  of  the  plaintiffs  on  the 
™iderlea8e,  and  the  agreement  to  concur  in  a  future  surrender  or  as- 
»gnment,  when  all  the  interest  should  be  got  in  at  the  request  of 
■Lilewellyn  or  the  person  entitled  to  the  reversion,  and  as  Llewellyn, 
OP  the  person  entitled  to  the  reversion,  might  require,  all  show  that 
tte  partiea  neither  intended  to,  nor  did,  put  an  end  to  the  legal  estate 
of  the  plaintifis  in  the  premises,  but  that  that  estate  was  designedly 
*ept  alive. 

The  plea,  therefore,  being,  in  our  opinion,  bad,  it  becomes  necessary 
to  consider  the  questions  arising  on  the  declaration.    These  are  ques- 
«on8  of  great   difficulty,  involving  technical  points  of  an  abstruse 
nature,  as  to  ivhich  we  have  entertained,  and  still  entertain,  very 
oonaiderable   doubt.     The  plaintifis  claim  against  the  representatives 
of  one  of  the   original  covenantors,  damages  for  breach  of  covenant 
jn  not  leaving  the  premises  in  repair,  and  they  claim  in  respect  of 
^eir  interest  as  assignees  of  all  that  remains  of  the  reversion  on  that 
lease,  either  by  one  sixth  of  the  lease  and  reversion  having  coalesced 
^  the  time  of  the  grant  of  the  reversion  by  Sur  William  Garrow  to 
Smith  and  the  plaintiffs,  and  another  one  sixth  at  the  subsequent  aa- 
Bignment  of  Vigurs'  interest  to  Smith,  as  alleged  in  the  declaration, 
according  to    Sir  Ralph  Bovey's  case,  1  Vent  193,  or  else  by  one 
""kJ  of  the    le&Lse  ana  reversion  coalescing  at  the  time  of  the  gran^ 
of  the  reveraion    hy  Sir  William  Garrow,  according  to  the  version  of 
Sir  Ralph  Bogey's  case,  in  Vin.  Abr.  tit  "  Merger,"  G.  16.   It  is  clestir 
Jhat  Smith  ^wa^  no  longer  at  all  interested  in  any  reversion  upon  tH^ 
lease.      His  interest  in  the  lease  coalescing  with  all  his  interest  in  tlx^ 
reversion,  he  l>ecame  tenant  in  possession  of  a  third  of  the  land.  Aa:^^ 
tte  reversion    as  to  a  third  was  entirely  destroyed,  whilst  the  plai^^^ 
tifis  remained  reversioners  of  two  thirds  of  the  lease.    It  is  importa^Kx^ 
to  obaerve^  tiuLt  they  do  not  hold  any  reversion  jointiy  or  in  comm^^^,^ 
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with  any  third  party,  bnt  the  whole  that  remains  of  the  reversion,  is 
in  them  alone. 

The  question  then  is,  whether  ike  privity  of  contract  as  to  the 
covenant  in  qaestion,  is  transferred  to  them  by  the  statute  of  Henry 
the  Eighth.  It  is  said,  on  behalf  of  the  plaintif&,  that  they  have  aU 
the  reversion  that  now  exists,  and  that,  at  the  end  of  the  lease,  they 
were  entitled  to  have  the  premises  left  in  the  state  in  which  the 
lessees  have  covenanted  to  lease  them,  though  being  only  interested 
in  two  thirds  of  the  property,  the  damages  wotdd  only  be  two  thirds 
of  the  entire  damages  for  not  leaving  in  repair. 

Several  objections  were  made,  on  behalf  of  the  defendant,  to  the 
title  of  the  plaintiffs  to  sue.  It  was  insisted,  on  the  authority  of 
Foley  V.  Addenbrooke^  4  Q.  B.  Rep.  197,  and  the  cases  there  cited, 
that  tenants  in  common  must  join  in  an  action  of  this  nature.  To 
this  objection,  however,  we  think  that  it  was  well  answered,  as  before 
remarked,  that  the  interest  of  the  plaintiffs  was  not  in  common  with 
any  other  party,  but  that  they  were  the  assignees  of  all  the  reversion 
which  existed.  The  difficulty,  therefore,  arising  from  the  inconveni- 
ence of  two  or  more  actions,  being  brought  by  different  tenants  in 
common  for  the  same  breach  of  covenant,  does  not  arise  here. 

It  was  said,  also,  that  as  Smith  had  some  interest  in  the  reversion 
after  the  grant  by  Sir  W.  Garrow  to  him  and  the  plaintiffs,  nntii 
the  subsequent  assignment  by  Vigurs  to  him,  that  he  would  be  a 
party  to  be  joined  both  as  plaintiff  and  defendant  in  any  action 
brought  during  that  time  in  respect  of  any  breach  of  covenant ;  and 
that,  therefore,  there  was  a  suspension  of  all  rights  on  the  covenant; 
and  that  such  suspension,  once  having  taken  place,  destroys  the 
remedy  at  law  under  the  covenant  forever.     Two  answers  may  be 

given  to  this  objection:  first,  that  on  the  original  conveyance  to 
mith  and  the  plaintiffs,  the  one  third  of  the  reversion  was  at  once 
destroyed,  Smith  Having  then  half  the  lease,  and,  consequently,  more 
than  sufficient  interest  in  the  lease  to  coalesce  with  the  one  third  of 
the  reversion,  so  that  Smith  never  took  as  reversioner,  but  became  at 
once  tenant  of  the  one  third  of  the  estate  in  possession,  the  reversion 
of  the  two  thirds  passing  to  the  plaintiffs,  according  to  Viner's  report 
of  Sir  Ralph  Bovey's  case,  which  is,  perhaps,  the  more  intelligible 
view  of  that  case.  If  this  were  so.  Smith  never  could  have  been  a 
party  to  sue  in  right  of  any  reversion. 

Supposing,  however,  as  alleged  in  the  declaration,  that  Smith  took 
and  remained  interested  in  one  sixth  of  the  reversion,  until  that  one 
sixth  was  destroyed  by  the  subsequent  assignment  of  Vigurs  to  him, 
the  right  of  action,  now  under  consideration,  and  which  arose  only 
at  the  termination  of  the  lease,  never  accrued  to  him ;  and  we  are 
disposed  to  adopt  the  distinction,  pointed  out  by  MJr.  Willes,  as  to 
the  doctarine  of  a  right  of  action  once  suspended  being  gone  forever,, 
being  applicable  only  to  the  case  where  there  has  once  been  a  sub- 
sisting right  of  action,  which  is  suspended,  and  not  being  applicable 
to  the  case  where  the  objection  is,  that,  if  such  right  of  action  had 
aooroed  earlier,  it  could  not  have  been  enforced,  firom  the  fact  of  the 
same  party  being  one  of  the  parties  to  recover  and  to  be  recovered 
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against  on  the  covenant  Here,  cussoming  that  the  privity  of  contract 
passed  sufficiently  to  the  plaintiffs  under  the  statute  of  Henry  the 
Biglith,  no  cause  of  action,  for  the  breach  of  covenant  in  question, 
conld  have  vested  in  Smith. 

It  ^was  urged  further,  on  the  part  of  the  defendant,  that  the  plain- 
tiffia'  alleged  right  of  action  being  founded  on  the  privity  of  contract, 
transfexrad  by  virtue  of  the  statute  of  Henry  the  Eighth,  there  could 
be  no    apportionment,  according  to  the  authoritv  of  Stevenson  v. 
Lombard^  2  East,  575.     And  it  was  also  said,  that  a  covenant  to 
repair  ^was  in  its  nature  an  entire  thing,  resembling  the  case  of  an 
entire  service  by  the  rendering  of  a  hawk,  or  the  like,  and  that  there 
could  be  no  apportionment  with  regard  to  such  entire  thing.    Steven^ 
son  V.  Lombard  does  not  appear  to  us  at  all  to  govern  the  present 
case.     That  was  an  action  for  rent  after  an  eviction,  and  it  was  held, 
that  an  action  of  covenant  wotdd  lie  at  the  suit  of  the  lessor  against 
the  assignee  of  the  lessee,  on  the  privity  of  estate,  but  that  in  an 
action  of  covenant  on  the  privity  of  contract  between  lessor  and 
leasee,  the  rent  could  not  have  been  apportioned  after  the  eviction 
by  which  the  lessee  had  lost  part  of  the  land.     Twynam  v.  Pickard^ 
2  B.  &  Aid.  105,  is,  however,  an  authority  that  this  doctrine  does  not 
apply  to  a  case  like  the  present :  for  it  was  there  held,  that  the  as- 
ngnee  of  the  reversion  of  part  of  the  premises  might  sue  the  lessee 
for  not  repairing  that  part     The  objection  of  there  being  no  appor- 
tionment, where  the  action  depends  on  the  privity  of  contract  trans- 
ferred by  the  statute  of  Heniy  the  Eighth,  would  have  been  much 
more  applicable  than  in  the  present  case ;  as  in  that  case  the  cove- 
nant to  repair  was  in  effect  divided,  and  the  lessee  would  be  liable, 
to  two  distinct  parties,  to  repair  two  distinct  parts  of  the  premises. 
Moreover,  in  the  present  case  there  is  no  apportionment    The  whole 
reversion  that  remains  is  in  the  present  plaintiffs,  and  the  lessees,  on 
their  covenant,  are  bound  to  repair  the  whole  premises,  and  the  plain- 
tiffi  are  injured  if  each  portion  of  the  premises  is  not  kept  in  repair 
according  to  the  covenant,  though  their  interest  being  only  in  the 
reversion  of  two  thirds  of  the  original  lease,  their  damage  will  be  less 
by  one  third  than  if  they  represented  the  entire  original  reversion. 
Twynam  v.  Pickard  shows,  also,  that  the  case  of  a  covenant  to  repair 
is  not  like  the  case  of  an  entire  service,  like  that  of  the  render  of  a 
hawk,  mentioned  in  the  old  authorities  cited  before  us  on  this  part 
of  the  case ;  and  that  it  is  capable  of  division,  if  necessary  to  divide 
it;  in  reference  to  the  reversion  being  divided,  as  to  different  parts  of 
the  land.     As  to  the  objection,  also,  of  the  service  being  entire,  it 
must  be  remembered  that  here  the  thing  to  be  done  under  the  cove- 
nant,  is  not  to  be  divided,  no  other  persons  than  the  plaintiffs  having 
any  interest  in  the  covenant,  and  they  having  a  right  to  the  entire 
thing  being  done.  .  . 

The  remaimng  point  to  consider  is,  whether  it  is  necessary  to 
maintain  an  action  on  the  privity  of  contract  transferred  by  the  stat- 
ute of  Henry  the  Eighth,  that  the  entire  interest  in  the  covenant 
must  have  passed  to  the  plaintiffs.  Twyn^im  v.  Pickard  is  an  author- 
ity to  show  that  in  the  case  of  the  assignment  of  all  the  reversion  as 
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to  part  of  the  lands,  the  assignee,  though  not  having  the  ixrhole  inte^ 
est  in  the  covenant,  may  sue ;  and  that  case,  therefore,  shows,  that  it 
is  not  true,  as  a  universal  proposition,  that  an  action  cannot  be  main- 
tained unless  the  whole  interest  in  the  covenant  passes.      The  objec- 
tion isj  that  the  contract  is  entire  and  not  capable  of  division,  but  the 
statute  was  construed  in  Tiopnam  v.  Pickard  to  transfer  the  right  of 
action  as  to  part,  and  that  in  a  case  where  the  lessee  might  be  sub- 
jected to  two  suctions  by  different  parties,  for  non-repair  under  the 
original  covenant — a  much  stronger  case  than  the  present,  where 
there  can  only  be  one  action.     The  case  of  Yates  v.  ColCj  2  B.  &  B. 
660 ;    s.  c.  5  Moore,  554,  is  a  very  strong  authority  in  favor  of  the 
maintenance  of  the  present  action.     That  case  very  nearly  resembles 
the  present  in  some  very  important  respects ;  it  was  an  action  by  the 
lessors  of  some  undivided  parts  of  the  reversion  against  the  lessee  for 
not  repairing.     It  appeared  on  the  plea  that,  after  the  demise,  one 
Bonner,  who  was  the  tenant  in  common  with  the  plaintiffs  of  the 
residue  of  the  undivided  shares,  had  assigned  those  shares  to  the 
defendant     In  that  case,  like  the  present,  so  much  of  the  lease  as 
corresponded  with  the  shares  assigned  to  the  defendant,  would  be 
merged  in  the  reversion,  and  the  defendant  would  be  possessed  of  his 
undivided  shares  of  the  premises,  whilst  the  plaintim  remained  the 
owners  of  the  reversion  of  all  that  remained  of  the  lease ;   so  that,  as 
in  the  present  case,  the  whole  original  reversion  was  not  in  the  plain- 
tifis,  and  the  defendant  himself,  by  the  assignment  of  part  to  him, 
became  tenant  in  common  with  the  plaintiffs,  though  not,  as  observed 
before  in  reference  to  this  case,  tenant  in  common  with  the  plaintidi 
of  any  interest  in  the  reversion.  If  the  destruction  of  part  of  the  estate 
in  the  lease  by  assignment  to  the  lessee  and  the  consequent  merger  de- 
stroys the  covenant  to  repair,  that  would  have  been  an  answer  to  the 
action ;  and  we  must  take  the  case  as  deciding  that  the  covenant  was 
not  gone  by  the  partial  merger,  and  that  the  repair  might  be  enforced 
by  the  remaining  lessors  in  respect  of  their  interest  in  the  covenant  It 
may  be  remarked  that  Yates  v.  Cole  does  not  seem  to  have  been  the 
subject  of  much  discussion,  and  not  being  cited  in  the  argument  in  the 
present  case,  we  had  not  the  advantage  of  having  any  comments  on 
xt  at  the  bar.     We  think,  however,  that  we  ought  to  be  guided  by  it 
as  far  as  it  goes ;  and  as  it  establhhes  that  the  remaining  lessors  in 
such  case  may  sue  the  lessee  for  repairs,  (of  course  the  damage  being 
commensurate  with  their  interest,)  and  as  it  seems  from  Tioifnam  v* 
Pickard  that  an  interest  less  than  the  entire  interest  in  a  covenant  to 
repair  may  pass  by  virtue  of  the  statute  of  Henry  the  Eighth,  we  do 
not  think  that  the  objections  to  the  plaintiffs'  title  in  this  case  are 
made  out  to  our  satisfaction.    It  might  often  be  most  unjust  that  the 
partial  merger  of  a  lease,  by  part  of  the  reversion  coming  to  the  les- 
see, should  deprive  the  co-lessors  of  their  remedy  on  the  covenant  to 
repair.     On  the  declaration,  the  plaintiffs,  as  representing  all  that 
remains  of  the  interest  in  the  reversion,  seem  entitled  to  the  benefit 
of  the  covenant:  no  other  action  can  be  brought  by  any  other  party; 
and  as,  for  the  reasons  above  given,  we  do  not  feel  satisfied  with  the 
technical  objections  made,  and  the  authorities  we  have  cited  seem  io 
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of  June,  1852,  and  made  between  the  said  J.  B.  BIythe  of  the  one 
part,  and  the  said  W.  Westbrook,  the  plaintiff,  of  the  other  part,  after 
reciting  the  above-stated  mortgage  of  the  8th  of  May,  1852,  the  said 
J.  B.  BIythe,  in  consideration  of  1002L  advanced  to  him  by  the  saidt  W. 
Westbrook,  covenanted  that  the  said  land,  houses,  and  premises 
should  stand  chaurged  with  the  further  sum  of  1002L  and  interest,  in 
addition  to  the  said  sum  of  7002.  The  last  two  deeds  were  both  exe- 
cuted on  the  19th  of  June,  1852,  and  registered  in  Middlesex  on  the 
28th  of  June,  1852.  The  said  sum  of  7^^  was  advanced  by  the  said 
W.  Westbrook  to  the  said  J.  B.  BIythe  prior  to  the  said  8th  of  May, 
1852,  and  the  said  sum  of  100^  was  paid  to  the  said  J.  B.  BIythe  on 
the  19th  of  June,  1852.  The  defendant,  Sau^h  BIythe,  obtained  a 
judgment  in  the  Queen's  Bench  a^inst  the  said  J.  B.  BIythe  for 
867^  25.  on  tiie  5th  of  June,  1852,  ana  on  the  same  day  the  said  judg- 
ment was  registered  in  the  Common  Pleas  office  for  registering  judg- 
ments. The  said  judgment  has  never  been  registered  in  the  Miadlesex 
registry.  On  the  8th  of  September,  1852,  an  elegit  was  issued  on 
the  said  Judgment,  and  the  same  was  executed  and  returned  by 
the  sheriff  of  Middlesex  on  the  20th  day  of  the  same  month.  The  two 
sums  of  700/.  and  100/.  remain  due  to  the  plaintiff  W.  Westbrook, 
on  the  security  of  the  said  two  indentures  of  mortgage  and  further 
charge. 

The  question  for  the  opinion  of  the  court  was,  whether,  upon  the 
facts  stated  in  the  case,  the  plaintiff  or  defendant  was  entitled  to  the 
premises.  If  the  court  should  be  of  opinion  that  the  plaintiff  was  so 
entitled,  then  the  judgment  is  to  be  entered  for  the  plaintiff;  but,  if 
the  court  should  be  of  opinion  that  the  plaintiff  was  not  so  entitled, 
the  judgment  is  to  be  entered  for  the  defendant. 

BuU<^  for  the  plaintiff.^  The  question  is,  whether  a  judgment  which 
has  been  registered  under  the  1  &  2  Vict  c  110,  requires,  also,  to  be 
registered  under  the  7  Ann.  c.  20,  s.  18,  in  order  to  entitle  the  judg* 
ment  creditor  to  take  by  elegit^  leasehold  property  in  Middlesex.  By 
that  section,  no  judgment,  except  at  the  suit  of  the  crown,  is  to  bind 
any  lands  in  Middlesex,  except  from  the  time  of  registering  a  memo- 
rial of  such  judgment  in  the  registry  office  for  Mid£esex.  Here  the 
plaintiff's  mortgage  was  duly  registered  under  that  act  By  the  13th 
section  of  the  1  &  2  Vict  c.  110,  a  judgment  is  to  operate  as  a  charge 
upon  all  lands,  &c.,  of  the  person  against  whom  it  is  entered  up,  pro- 
vided it  is  registered  in  the  manner  mentioned  in  section  19 ;  but  the 
effect  of  this  is  merely  to  give  the  judgment  creditor  a  right  in  equity, 
and  not  any  legal  estate.  Then  the  2  &  3  Vict  c  11,  s.  5,  enacts 
that,  as  agamst  purchasers  and  mortgagees  without  notice,  no  such 
judgment  ^'  shall  bind  or  affect  any  lands,"  &c.,  or  any  interest  therein, 
further  or  otherwise,  or  more  extensively  in  any  respect,  although  duly 
registered,  tiian  a  judgment  of  one  of  the  superior  courts  aforesaid, 
would  have  bound  such  purchaser  or  mortgagee  before  the  1  &  2  Vict 
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c.  110,  where  it  had  been  duly  docketed  according  to  the  law  then  in 
force.  Now,  before  the  1  oc  2  Vict  c.  110,  judgments,  although 
docketed,  did  not  affect  leasehold  property  until  execution  lodged 
with  the  sheriff,  and  in  register  counties,  no  judgment  affected  any 
lands  until  registered.  Neither  this  act  nor  the  2  &  3  Vict.  c.  11, 
have  repealed  the  7  Ann.  c.  30.  Sufi;den's  Concise  View  of  Vendors 
and  Purchasers,  p.  392 ;  Johnson  y.  J^Msworth^  1  Sim.  N.  S.  106 ;  s.  c 

1  £ng.  Bep.  143.  The  result,  therefore,  is,  that  reading  the  statutes 
together,  no  judgment  affects  any  lands  in  Middlesex,  except  from  the 
registration  of  it  in  the  Middlesex  registry ;  nor  can  any  judgment 
a&ct  leaseholds  anywhere  until  an  elegit  issues.  Here,  at  the  time 
the  ekgU  issued,  J.  6.  Blythe's  interest  in  the  lands  in  question,  had 
passed  from  him  to  the  plaintiff,  who  is,  therefore,  entitled  to  recover 
them  as  against  the  defendant 

Waisonj  contra.  The  effect  of  the  1  &  2  Vict  c.  110,  ss.  11, 13,  is 
to  make  the  judgment  binding  upon  all  lands,  &c.,  fireehold  or  lease- 
hold, to  which  the  judgment  debtor  is  entitled,  either  at  law  or  in 
equity.  Thus,  a  new  right  is  given  to  the  judgment  creditor,  who  is 
to  "^  have  such  and  the  same  remedies  in  a  court  of  equity  against  the 
hereditaments  so  charged  by  virtue  of  this  act,  or  any  part  thereof, 
as  he  would  be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up,  had  power  to  charge  the 
same  hereditaments,  and  had,  by  writing  under  his  hand,  agreed  to 
charge  the  same  with  the  amount  of  sucn  judgment  debt  and  interest 
thereon" — section  13.  And  by  section  11,  an  elegit  may  be  sued 
out,  and  the  whole  of  the  lands  taken  under  it,  whether  freehold  or 
leasehold,  to  which  the  judgment  debtor  was  lerally  or  equitably 
entitled,  at  the  time  of  entering  up  judgment  Therefore,  the  judg- 
ment may  be  enforced  at  law,  and  it  is  not,  as  supposed  by  the 
plaintiff,  only  a  charge  in  equity  on  the  lands.  Here  an  elegit  has 
been  sued  out,  and  the  defendant  is  in  possession  under  that  writ 

J  Coleridge,  J.  If  the  judgment  creditor  can  take  an  equity  of 
emption  by  elegit^  what  security  is  the  mortgage  ?] 
It  is  no  security  where  the  mortgage  is  executed  subsequent  to  the 
registering  of  the  judgment,  as  here.  Then  the  2  &  3  Vict  c.  11,  s.  5, 
has  its  object  to  do  away  with  docketing  judgments,  and  to  substi- 
tute registration  for  it ;  but  it  makes  no  distinction  between  leaseholds 
and  freeholds,  nor  does  it  exclude  the  former.  Therefore,  as  a  regis- 
tered judgment  now  attaches  upon  leaseholds  as  well  as  freeholds,  the 
effect  of  the  2  &  3  Vict  c  11,  s.  5,  must  be  to  give  it  the  same  ope- 
ration on  both  kinds  of  property  as  a  docketed  judgment  before  had 
on  freeholds.     Any  other  construction  would  virtually  repeal  the  1  & 

2  Vict  c.  11,  ss.  11, 13,  so  far  as  leaseholds  are  concerned. 

[Lord  Campbell,  C.  J.  Still,  the  language  of  the  2  &  3  Vict 
c.  11,  8.  5,  is  very  explicit] 

Butt,  replied. 

Our.  adv.  vuU. 
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Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case,  the  plaintiff  Westbrook 
claimed  to  be  entitled  to  the  lands  in  question,  by  virtue  of  a  mort- 
gage of  two  terms,  for  ninety-nine  years  respectively,  made  by  John 
Blythe  on  the  19th  of  June,  1852,  of  lands  in  Middlesex,  which  mort- 

fige  was  registered  on  the  28th  of  June,  1852.  The  defendant, 
arah  Blythe,  plaimed  to  be  entitled  by  virtue  of  a  judgment  against 
the  said  John  Blythe,  registered  in  the^Common  Pleas,  on  the  5th  of 
June,  1852,  and  an  elegit  issued  thereon  on  the  5th  of  September, 
1852 ;  and  contended  that  the  terms  were  made  liable  to  execution 
by  the  1  &  2  Vict.  c.  110,  s.  11,  which  makes  it  lawful  for  the  sherifi^ 
under  an  elegit,  to  take  all  such  lands  as  the  person  against  whom 
the  execution  issued  was  possessed  of  at  the  time  of  entering  up 
judgment.  This  judgment  was  entered  up  on  the  5th  of  June,  1852, 
and  at  that  time,  John  Blythe  was  possessed  of  these  terms ;  and 
terms  are  lands  within  this  section.  Therefore,  this  defence  would 
prevail,  unless  there  be  an  answer ;  and  the  plaintiff  has  two  answers, 
both  of  which  we  consider  valid. 

First,  he  contends  that,  as  he  was  a  purchaser  for  value,  without 
notice  of  the  judgment,  before  the  elegit  issued,  the  registered  judg- 
ment has  no  further  effect  on  the  land  than  that  which  a  docketed 
judgment  before  the  1  &  2  Vict.  c.  110,  would  have  had,  and  for  this 
be  relies  on  the  2  &  3  Vict  c.  11,  s.  5.  Now,  a  docketed  ju<jlgment 
before  the  1  &  2  Vict  c.  110,  did  not  bind  leasehold  lands  until  an 
elegit  was  awarded.  See  Sir  Gerrard  Fleetwood's  Case,  8  Rep.  340; 
Burdon  v.  Kennedy,  3  Atk.  739 ;  3  Sugden's  Vend,  and  Pur.  335,  336, 
10th  ed.  Therefore,  a  registered  judgment  under  the  1  &  2  Vict  c 
110,  does  not  bind  them  against  a  purchaser  for  value  without  notice, 
until  an  elegit  is  awarded.  The  words  of  the  2  &  3  Vict  c  11,  s.  5, 
are  not  limited:  ^^  A  registered  judgment  shall  not  bind  or  effect. any 
lands  or  any  interest  therein,  further  or  otherwise,  or  more  extensively 
in  any  respect,  than  a  former  docketed  judgment  would  have  done." 
If  leasehold  lands,  which  were  not  before  affected  by  a  docketed 
judgment,  were  to  be  affected  by  a  registered  judgment,  it  seems  to 
us  that  the  express  words  of  the  statute  would  be  contradicted.  In 
2  Sugden's  Vend,  and  Pur.  401, 10th  ed.,  it  is  said,  '<  Leasehold  estates 
are  now  bound  in  like  manner  as  freeholds ; "  but  that  is  said  in  refer- 
ence to  the  1  &  2  Vict  c  110,  s.  13,  and  not  to  2  &  3  Vict  c.  11,  s.  5, 
This  answer  applies  equally  to  any  claim  of  the  defendant,  on  the 
ground  of  the  judgment  operating  as  a  charge  by  the  1  &  2  Vict.  c.  110, 
8. 13,  the  plaintiff  having  acquired  the  legal  estate  before  the  elegit. 
For  his  second  answer,  he  relies  on  the  Middlesex  Registration 
Act,  7  Ann.  c.  20,  s.  18,  enacting  that  no  judgment  shall  affect  or  bind 
any  lands  in  Middlesex,  but  only  from  the  time  that  a  memorial  of 
such  judgment  shall  be  entered  at  the  register  office;  here  the  judg- 
ment was  not  entered  at  the  register  office  for  Middlesex.  It  is  clear 
that  such  a  leasehold  as  the  plaintiff's,  is  comprised  within  the  act, 
as  the  only  leaseholds  excepted  are  by  section  17,  and  they  ar^  leases 
at  rack-rent,  and  leases  not  exceeding  twenty-one  years,  whereas  the 
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present  lease  is  not  a  rack-rent,  and  does  exceed  twenty-one  years. 
It  ^w^is  contended  that  the  section  requiring  registration  of  a  judgment 
in  Middlesex,  was  in  effect  repealed  by  the  1  &  2  Vict  c.  110,  s.  13, 
euactins;  that  a  judgment  shall  charge  the  land  firom  the  time  of  regis- 
tration  m  the  Common  Pleas,  as  if  a  charge  had  been  executed  by 
the  tenant.     But,  we  think  the  two  statutes  can  be  read  together,  and 
carried  into  effect,  by  holding  that  a  judgment  registered  in  the  Com- 
mon Pleas  will  have  the  effect  of  a  charge  upon  land  in  Middlesex 
only  from  the  time  that  the  judgment  has  been  also  registered  in  the 
registry  for  Middlesex.     As  we  consider  each  of  these  answers  to  be 
sufScient  to  defeat  the  claim  of  the  defendant,  it  is  unnecessary  to 
inquire  further  into  the  remedies  upon  the  charge  created  by  the  judg- 
ment  under  the  1  &  2  Yiot  c.  110,  s.  13 ;  and  we  give 

Judgment  for  the  plaintiff. 


Pi>owDEN  V.  Campbell. 

Jtme  15|  1854. 

OotiSy  Security  far^  by  Plaintiff —  Absence  Abroad —  CivU  Service 

of  East  hidia  Company. 

A  plaintiff  resident  abroad,  and  engaged  in  the  ciTil  serrioe  of  the  East  India  Companj 
as  a  c&Til  and  seanona  jodge,  is  not  exempt  from  the  nde  requiring  plaintiffs  to  giTe 
■ecnritj  for  costs. 

This  was  ah  application  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  an  order  of  Crompton,  J.,  requiring  the  plaintiff  to 
give  security  for  costs  in  the  action  should  not  be  rescinded. 

The  affidavit  upon  which  the  application  was  made  stated  that  the 
plaintiff  was  a  member  of  the  civu  service  in  the  Bengal  establish- 
ment of  the  East  India  Company,  and  was  a  civil  and  sessions  judge 
at  Ghazepore ;  that  he  was  an  English  subject  temporarilv  absent 
firom  England,  and  then  residing  at  Ghazepore,  engaged  in  the  public  ^ 
service  as  such  civil  and  sessions  judge. 

The  cause  of  action  had  arisen  in  London,  where  both  the  plaintiff 
and  the  defendant  were  residing  at  the  time. 

Bawkinsj  in  support  of  the  application.  This  case  fSdls  within  the 
exception  to  the  general  rule  as  to  security  for  costs  in  favour  of  per- 
sons in  the  public  service  abroad.  A  private  soldier  abroad  in  the 
service  of  the  East  India  Company  was  hdd  exempt  fix)m  the  obliga- 
tion to  give  security  for  costs.  (Garwood  v.  Bradbiumj  9  Dowl.  P.  C. 
1031 ;  and  the  same  exemption  was  held  to  apply  to  a  commissicMicr 
of  the  Ionian  Islands.  Nugent  v.  Harcourtj  2  Ibid.  678.  H«e  tiie  ]^^ 
tiff^s  residence  abroad  is  in  the  discharge  of  a  public  duty,  and  M 
may  at  any  time  return  to  England. 

VOL.  XXVI.  14 
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[Crompton,  J.  The  exceptions  to  the  rule  have  been  only  in  the 
case  of  persons  in  the  service  of  the  crown,  or  the  military  service  of 
the  East  India  Company.] 

The  same  reason  and  principle  ought  to  extend  the  exception  to 
the  present  case. 

Lord  Campbell,  C.  J.  The  exemption  from  the  rule  has  not  yet 
been  extended  to  any  person  in  the  civil  service  of  the  East  India 
Company,  and  I  am  of  opinion  that  the  plaintiff  in  this  case  ought 
to  give  security  for  costs. 

CoLERiDOE,  J.,  Erle,  J.,  aud  Crompton,  J.,  concurred. 

Bute  refused. 


Ez  parte  Joyce  and  otiiers. 

May  29,  1854. 

Church-warden^  Election  of  —  Rejection  of  Votes  —  Occupiers  of 

Tenements  —  Mandamus. 

In  the  parish  of  B.  the  owners  and  not  the  occnpiers  of  tenements,  the  yalne  of  which  did 
not  exceed  6/.,  were  assessed  to  and  paid  the  rates  for  the  relief  of  the  poor,  nnder  LS  & 
14  Vict.  c.  99.  At  the  election  of  a  chnrch-warden  for  the  parish,  the  Tdtes  of  certain 
occupiers  of  tenements  not  exceeding  the  Talae  of  6/.  were  rejected,  on  the  groond  that 
they  were  not  entitled  to  vote,  and  one  of  the  candidates  was  declared  elected :  — 

Hdd,  that  as  the  election  could  not,  on  this  ground,  be  considered  as  null  and  void,  and  it 
was  not  shown  that  the  result  of  the  election  would  have  been  different,  an  application  for 
a  mandamus  could  not  be  entertained. 

This  was  an  application  for  a  rule  nisi,  for  a  mandamus  to  the 
vicar  and  church-wardens  and  overseers  of  the  parish  of  Bourne, 
in  the  county  .of  Lincoln,  to  convene  a  vestry,  and  elect  a  church- 
warden for  the  residue  of  the  current  year. 

It  appeared  from  the  affidavits,  that,  pursuant  to  the  13  &  14  Vict 
c.  99,  the  inhabitants  of  the  said  parish  of  Bourne,  in  vestry  assem- 
bled, on  the  12th  of  September,  1850,  duly  declared  and  ordered 
that  owners  of  tenements  in  such  parish,  tne  yearly  ratable  value 
whereof  should  not  exceed  6/.,  should  be  rated  and  assessed  to  the 
rates  for  relief  of  the  poor,  in  respect  of  such  tenements  instead  of 
the  occupiers  thereof.  On  the  27th  o^  March,  1854,  an  assessment 
was  made  for  relief  of  the  poor  in  the  said  parish  as  regards  occu- 
piers of  tenements  of  the  yearly  value  of  above  6t,  as  well  as  occu- 
piers and  owners  of  tenements,  the  yearly  ratable  value  whereof 
did  not  exceed  6t;  and  in  that  fortn  the  assessments  had  been  made 
for  three  years  and  upwards,  and  the  rates  had  been  paid  by  the 
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respective  owners  and  landlords.     The  custom  of  the  parish  was,  on 
£aster  Monday,  to  elect  two  church-wardens,  one  of  them  being 
appointed  by  the  vicar,  and  the  other  elected  by  the  pcuish  duly 
assemibled  in  vestry  for  such  purpose.     On  Easter  Monday,  the  17th 
of  April  last,  a  vestry  was  convened  for  such  purpose,  and  B.  W. 
Munton  and  R.  Manby  were  duly  proposed  and  seconded  for  the 
office  of  parish  church-warden,  and  the  show  of  hands  was  declared 
in  favor  of  Munton.     A  poll  was  thereupon  demanded,  which  took 
place  on  the  next  day.     During  the  taking  of  the  poll,  votes  were 
tendered  for  Manby,  by  persons  whose  names  appeared  in  the  said 
assessment,  all  of  whom  were  occupiers  of  smsdi  tenements,  the 
ratable  value  of  which  did  not  exceed  6/.,  and  the  owners  whereof 
had  been  assessed  to  the  poor-rate  in  manner  aforesaid;  but  the 
chairman  rejected  all  such  votes,  and  decided  that  the  occupiers  of 
tenements,  the  ratable  value  of  which  did  not  exceed  6^,  were  not 
entitled  to  vote  in  the  election  of  church-warden.     The  other  candi- 
date for  the  office  was  afterwards  declared  elected*      The  persons 
ixrhose  votes  were  rejected,  were  duly  rated  to  the  church-rates  made 
for  the  parish,  and  had  paid  the  same. 

Lushj  in  support  of  the  application.  The  question  is,  whether  the 
occupiers  of  tenements,  the  landlords  of  which  are  assessed  to  the 
poor-rates,  are  or  not  entitled  to  vote  in  vestry,  at  the  election  of  a 
church-warden  for  the  parish  of  Bourne.  Until  the  adoption  of  the 
statute  13  &  14  Vict.  c.  99,  every  parishioner  had  a  right  to  vote,  and 
this  act  does  not  apply  to  the  election  of  church-warden.  Every 
inhabitant  householder  in  the  parish  is  liable  to  church-rates,  and 
entitled  to  vote  at  such  election ;  and  all  that  was  done  at  the  elec- 
tion in  question,  was  null  and  void,  and  a  mandamus  will  lie.  The 
King  V.  The  Rector  of  Birmingham^  7  Ad.  &  K  254. 

[Lord  Campbell,  C.  J.  In  that  case  there  was  nothing  like  an 
election  de  facto.  Here  the  only  objection  is,  that  certain  persons 
were  not  allowed  to  vote,  and  if  it  prevailed  in  respect  of  a  single 
rate-payer,  the  TMmdamus  would  go. 

Coleridge,  J.     Is  this  not  a  matter  of  ecclesiastical  law  ?] 

The  right  to  vote,  is  a  temporal  right,  and  the  exclusion  of  per- 
sons entitled  to  vote,  must  have  the  effect  of  rendering  the  election 
void. 

[Crompton,  J.  I  do  not  apprehend  that  it  would  make  the  elec- 
tion void.  If  a  return  were  made  of  every  fact  now  before  the  court, 
how  could  we  say  that  the  election  was  wrong  ?] 

As  the  office  is  not  one  of  profit,  no  action  wiU  lie,  and  this  is 
the  only  remedy  open  to  the  parties  whose  votes  have  been  rejected. 

[Crompton,  J.  Unless  you  show  that  a  sufficient  number  of 
votes  to  turn  the  election  have  been  rejected,  there  is  no  grievance 
upon  which  to  ground  the  application  for  a  mandamus^ 

Lord  Campbell,  C.  J.  We  have  nothing  to  do  with  the  consid- 
eration of  what  course  ought  to  be  taken  in  this  case,  but^  I  am 
clearly  of  opinion  that  this  course  cannot  be  taken.     The  appUcatic^n 
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proceeds  on  the  ground  that  the  election  is  utterly  void^and  it  would 
be  monstrous  to  say  that  all  the  votes  received  at  the  vestry  meetingi 
and  all  that  was  done,  were  null  and  void.  The  case  of  ffie  King  v. 
The  Rector  of  Birminffhanij  proceeded  on  a  ground  that  rendered  the 
election  clearly  a  nullity. 

Coleridge,  J.  I  am  of  the  same  opinion.  Unless  it  were  shown 
that  the  whole  proceeding  at  the  election  was  utterly  void,  the  nuoh 
damns  cannot  go.  It  is  quite  consistent  here,  that  if  the  persons 
rejected  had  been  allowed  to  vote,  the  result  of  the  election  would 
have  been  the  same. 

Erle,  J.,  concurred. 

Cromptox,  J.  I  am  quite  clearly  of  opinion  that  the  rejection  of 
the  votes  is  no  ground  for  a  mandamus^  unless  it  had  been  shown 
that  the  result  of  the  election  would  have  been  different 

Rule  refiised. 


Reoina  v.  Abnet  and  another,  Justices  of  Leicestershire.     (Tub 
Church-wardens  of  Whitwick  v.  Stinson.) 

May  31, 1854. 

Chwrch'Rate — Enlwrgir^  BurtalrOraund —  Single  Rate  for  two 

Purposes. 

« 

Where  the  charch-wardenB  of  a  parish  made  a  single  rate  for  providing  necessary  additional 
burial-groand  for  the  parish,  which  conld  only  be  done,  (if  at  all,)  under  the  powers  giren 
by  the  Church  Building  Acts,  and  also,  for  draining  and  spoati^  a  chapel  in  the  pariah, 
as  at  common  law,  it  was  — 

Hddy  that  the  rate  could  not  be  enforced. 

Qaart,  whether  there  is  any  power  to  make  a  rate  for  enkurguig  or  for  purdiasing  a  burial- 
ground^ 

A  RULE  had  been  obtained,  calling  upon  William  Wootton  Abney, 
Esq.,  and  the  Rev.  John  Manuel  Echaleaz,  two  of  the  justices  in 
and  for  the  county  of  Leicester,  and  William  Stinson,  to  show  cause 
why  the  said  two  justices  should  not  issue  a  warrant  for  distress  and 
sale  of  the  goods  and  chattels  of  the  said  William  Stinson,  to  levy  the 
sum  of  145.  %d.  assessed  upon  him  by  a  church-rate  granted  for  the 

I)arish  of  Whitwick,  in  the  said  county,  on  the  17th  of  December 
ast,  and  the  sum  of  IO5.  for  costs,  adjuaged  by  an  order  of  the  said 
two  justices,  made  on  the  12th  of  March  last,  to  be  paid  by  the  said 
Wiluam  Stinson  to  William  Bannett,  as  one  of  the  church-wardens 
of  the  said  parish. 
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This  rule  having  come  on  for  argument,  the  following  special  case 
was  ordered  to  be  stated  between  the  church-wardens  and  Stinson, 
as  parties. 

Upon  the  17th  of  December,  1852,  a  vestry  meeting,  for  the  parish 
of  Whltwdck,  was  held  in  the  accustomed  place,  in  pursuance  of  the 
following  notice :  — 

"  This  is  to  give  notice  that  a  vestry  meeting  of  the  rate-payers  of 
the  three  townships  of  the  parish  of  Whitwick  will  be  held  at  the 
Infant  School-room,  on  Friday,  the  17th  of  December,  at  two 
o'clock,  in  the  afternoon,  to  determine  the  best  mode  of  providing 
additional  burial-ground  for  the  said  parish,  and  to  make  a  church- 
rate  for  that  purpose,  and  also  for  the  draining  of  St  George's  Chapel 
yard,  and  for  spouting  St.  George's  Chapel,  Whitwick.  December 
11, 1852.  (Signed) 

"  William  Bannett,  Church-warden, 
"  Francis  Merewether,  Vxcar.^^ 

The  above  notice  was  published  as  directed  by  the  act,  upon  the 
door  of  the  parish  church,  but  was  so  for  one  Sunday  only.  At  this 
meeting,  a  rate  was  granted  by  a  majority  of  the  rated  mhabitants 
present 

The  rate  vras  laid  as  follows :  — 

"  We,  the  church-wardens  and  other  parishioners  of  the  parish  of 
Whitwick,  in  the  county  of  Leicester,  whose  names  are  hereafter 
subscribed,  in  pursuance  of  a  resolution  passed  at  the  vestry  meet- 
ing, duly  holden,  the  17th  of  December,  1852,  for  granting  a  rate  of 
4j3.  in  the  pound,  for  and  towards  providing  necessary  additional 
burial-ground  for  the  said  parish,  and  for  and  towards  the  draining 
of  St  George's  Chapel  yard,  and  for  and  towards  spouting  St 
Greorge's  Chapel,  in  the  said  parish,  rate  and  tax  all  and  every  the 
inhabitants  and  parishioners  and  other  rate-payers  of  the  parish 
aforesaid  hereunder  mentioned  to  the  said  rate  in  the  sums  hereafter 
mentioned."     Signed  by  the  vicar,  church-warden,  and  overseers. 

The  rate  was  duly  allowed,  and  was,  during  the  month  of  Febru- 
ary, demanded  of  the  defendant,  William  Stinson,  and  in  consequence 
of  his  refusal,  a  summons  was  applied  for  and  obtained,  which  came 
on  for  hearing  before  two  justices,  at  Ashby-de-la-Zouch,  on  the  12th 
of  March,  1853.  The  defendant,  with  his  attorney,  attended.  The 
magistrates  decided  against  the  defendant,  and  ordered  him  to  pay 
the  rate.  They,  however,  declined  to  issue  a  distress  warrant,  and 
the  above  rule  was,  therefore,  obtained  in  this  court,  when  the  court 
ordered  this  case  to  be  stated  to  try  the  validity  of  the  rate. 

The  objections,  raised  to  the  validity  of  the  rate,  were :  first,  that 
there  was  no  authority  to  levy  a  rate  for  providing  additional  burial- 
ground  ;  secondly,  that  the  notice  ought  to  have  been  published  on 
two  Sundays,  and  that  publication  on  one  Sunday  only  was  not 
sufficient;  thirdly,  that  the  rate  was  bad  on  the  face  of  it,  as  being  a 
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rate  under  a  special  act  of  parliament,  and  a  rate  for  common  law 
purposes,  for  which  different  remedies  and  proceedings  are  provided; 
and  that  the  two  could  not  be  mixed  up  together. 

The  two  church-building  acts,  the  58  Geo.  3,  c  45,  ss.  29,  60,  and 
the  59  Geo.  3,  c.  134,  s.  34,  were  referred  to. 

The  question  for  the  opinion  of  the  court  was,  whether  the  rate 
was  good  as  against  the  objections  stated  above.  If  the  court  should 
be  of  opinion  in  the  affirmative,  then  it  was  agreed  that  tiie  mle 
should  be  made  absolute,  the  rate  paid,  and  all  proceedings  stayed 
But  if  the  court  should  be  of  opinion  in  the  negative,  then  it  was 
agreed  that  the  rule  should  be  discharged. 

Merewethefy  in  support  of  the  rate.  The  first  objection  to  this  rate 
is,  that  a  church-rate  cannot  be  made  at  all  to  enlarge  a  burial-ground 
Looking  at  the  58  Greo.  3,  c.  45,  and  the  59  Geo.  §,  c  134,  it  is  dear 
that  power  was  meant  to  be  given  for  this  purpose.  The  second  ob- 
jection is,  that  notice  of  this  rate  should  have  been  given  for  two 
Dunda3rs.  This  is  a  misconception  derived  fix>m  the  59  Deo.  3,  c  134, 
8.  85,  which  applies  to  rates  made  under  difibrent  circumstances 
and  with  difierent  objects  from  the  present  rate.  The  third  objection 
is,  that  rates  under  the  church-building  acts  differ  in  their  application 
from  ordinary  church-rates,  and  that  this  particular  rate  has  been 
misapplied.  There  is  nothing  in  this  objection,  and  the  present  rate 
resembles  every  other  church-rate. 

BoviUj  contra.  The  first  point  is,  that  a  church-rate  cannot  be 
made  for  the  purpose  either  of  buying  or  of  enlarging  a  burial-ground 
The  58  Geo.  3,  c  45,  has  been  relied  on,  but  the  general  scheme  of 
that  statute  shows,  that  it  was  intended  to  apply  to  edifices  only,  not 
to  burial-grounds.  Thus,  the  59th  section  applies  to  the  enlargement 
of  churches  and  chapels,  and  provides  that  free  seats  shall  be  set  aside 
in  them,  in  consideration  of  the  expenditure  authorized.  Again,  sec- 
tion 61  applies  to  the  building  of  churches  and  chapels.  Then,  as  to 
the  59  Greo.  3,  c.  134.  The  24th  section  cannot  be  relied  on  in  8tq>- 
port  of  this  rate :  for  that  section  modifies  the  section  of  the  former 
act,  (58  Geo.  3,  c.  45,)  which  had  reference  not  to  the  making  of  a 
rate,  but  to  the  application  of  it  when  made,  and  the  24th  section 
itself,  in  like  manner,  regulates  only  the  application  of  rates.  The 
25th  section  does  give  the  pow^  of  making  a  rate,  but  only  for 
churches  and  chapels,  and  burial-grounds  are  not  mentioned  as  in 
section  24,  where  the  application  of  ordinary  church-rates  to  burial- 

founds  is  authorized  under  certain  formalities  and  precautions, 
hese  are  the  only  sections  applicable  to  the  subject 
[Erle,  J.     These  statutes  make  finequent  reference  to  burials.    Is 
not  the  burial-ground  included  under  the  word  ^  church,"  as  used  in 
them  ?J 

The  language  of  the  sections  referred  to,  is  against  making  a  rate 
io  enlarge  a  burial-ground ;  the  utmost  effect  of  the  24th  section  is 
to  authorize  the  application  of  a  fund  in  hand  to  that  purpose.  The 
second  olqection  is  based  on  the  59  Geo.  3,  c.  134,  s.  25,  which  is  the 
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▼ery  section  giving  the  power  of  making  a  rate.    The  third  objection 
is  supported  by  3%^  Queen  v.  Byrorn^  12  Q.  B.  Rep.  321. 

Merewether,  in  reply.  The  case  of  The  Queen  v.  Byrom  is  not  in 
point,  for  the  rate  there  was  bad  on  the  face  of  it  The  only  case  at 
all  in  point  is  Blunt  v.  Hdrwaod^  8  Ad.  &  E.  610. 

[Lord  Campbell,  C.  J.  Would  not  a  rate  for  enlarfi;ing  the  church- 
yard,  and  one  for  spouting  the  St.  Georee's  Chapel,  1^  differently 
accounted  for,  and  belong  lo  different  funo^  ?     . 

Crompton,  J.  The  forms  of  assent  would  differ  for  rates  for  the 
two  purposes,  which  have  been  here  combined  in  this  single  rate.] 

There  is  no  reason  why  the  common-law  rate  and  the  statutory 
rate  should  not  be  combined.  The  church-warden  takes  the  rate  at 
his  peril,  and  is  unable  to  tell  exactly,  before  the  expenditure  is  made, 
how  much  may  be  wanted* 

LoBD  Campbell,  C.  J.  I  abstain  from  giving  any  opinion  on  the 
first  objection.  A  notion  has  certainly  prevailed,  that  a  power  did 
exist  of  making  a  rate  for  enlarging  churchyards ;  but  on  that  I  give 
no  opinion.  The  last  objection  is  fatal  to  this  rate.  The  rate  for 
spouting  the  chapel  is  a  rate  at  common  law.  The  rate  for  enlarging 
the  burial-ground  is,  at  all  events,  justifiable  only  under  the  statutes 
referred  to.  The  statutes  prescribe  a  mode  of  laying  and  making 
rates  under  their  provisions,  which  is  different  firom  the  mode  proper 
in  a  common-law  rate.  To  lay  a  rate  for  both  purposes  in  one  and 
tile  same  mode,  is  an  erroneous  proceeding;  and  this  rate  is  conse- 
quently bad. 

Erle,  J.  This  rate  must  be  assumed  to  have  been  made  under 
the  statutory  powers  and  with  the  statutory  incidents  which  are  ap- 
plicable only  to  part  of  it ;  and  consequently  it  is  bad.  I  give  no 
opinion  on  the  first  point  I  will  only  observe  that  the  35  Edw.  1, 
c  2,  speakB  of  a  chtux^yard  as  the  ^  soil  of  a  church."  Therefore, 
where  the  statutes,  referred  to  in  this  argument,  speak  of  '^  existing 
churches,"  those  words  may  include  churchyards  as  well  as  the 
building  itself. 

Cbomptox,  J.,  concurred. 

Rule  dischargedy  without  costs* 
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Bjbed,  appellanty  Ingham,  respondents 

June  3,  7,  1854. 

Watermen^ 8  Act^  7  4*  8  Oeo.  4,  c.  76.  —  Steanirifi^  —  Penalty  for 

Navigating'.  . 

The  d7th  section  of  the  Watennen's  Act,  (7  &  8  Geo.  4,  c.  75,)  imposei  a  penalty  on  any 
person,  (other  than  a  freeman  of  the  Watermen'i  Company,  or  an  apprentice  to  a  free- 
man or  widow  of  a  freeman,)  who  shall  w6rk  or  naviffate,  "  any  wherry,  lighter,  or  other 
craft,"  from  or  to  any  place  or  places,  or  ship,  or  vessel,  within  the  limits  of  the  act:  — 

Eeidf  that  this  does  not  extend  to  a  person  who  works  a  steam-tug  for  the  purpose  of  towing 
▼essels  on  the  river. 

This  was  an  appeal  against  the  following  conviction  made  by  the 
respondent,  one  of  the  magistrates  of  the  Thames  Police  Court,  imder 
the  Watermen's  Act,  7  &  8  Geo.  4,  c.  75,  s.  37. 

^  Be  it  remembered  that  on,  &c.,  J.  J.  Reed,  of,  &c.y  mariner,  is 
convicted  before  me,  the  undersigned,  &c.,  for  that  heretofore,  and 
after  the  making  and  passing  of  7  &  8  Greo.  4,  c  75,  and  at  the 
time  of  the  commission  of  the  offence  hereinafter  mentioned,  the  said 
J.  J.  Reed  had  the  working  and  management  of  a  certain  craft,  to 
wit :  a  tug-boat,  called  The  Newcastle,  the  same  craft  not  then  being 
a  western  barge,  within  the  true  intent  and  meaning  of  the  said  act 
of  parliament,  or  any  boat,  barge,  lighter,  craft,  or  vessel  excepted 
fix>m  the  operation  of  the  s€dd  act ;  and  that  the  said  J.  J.  Reed,  not 
being  a  fireeman  of  the  Company  of  Watermen  and  Lightermen  of 
the  River  Thames,  or  an  apprentice  to  a  freeman  or  to  the  widow  of 
a  fireeman  of  the  s€dd  company,  or  in  any  manner  lawfully  authorized 
to  act  as  a  waterman  or  lighterman,  or  to  work  or  navigate  the  said 
craft,  called  The  Newcastle,  upon  the  said  river  within  the  limits  of 
the  said  act,  for  hire  and  gain  in  manner  hereinafter  mentioned,  on, 
&;c.,  unlawfully  and  contrary  to,  and  in  violation  of,  the  said  act  of 
parliament,  for  hire  and  gain,  (Ud,  on  the  said  River  Thames,  at  the 
parish  of  All  Saints,  Poplar,  in  the  county  of  Middlesex,  within  the 
said  Metropolitan  Police  District,  and  within  the  limits  of  the  said 
act,  to  wit :  between  Yantlett  Creek,  in  the  county  of  Kent,  and  New 
Windsor,  in  the  county  of  Berks,  in  the  said  act  mentioned,  work 
and  navigate  the  said  craft,  to  wit,  in  moving  and  towing,  and  in 
aiding  and  assisting  in  moving  and  towing  a  certain  large  vessel  £rom 
a  certain  place  in  the  said  river,  there  to  and  into  the  mouth  of  a  cer- 
tain dock,  out  of  the  said  river,  there  called  Green's  Dock,  within  the 
limits  and  jurisdiction  aforesaid,  and  then  and  there  on  the  said  River 
Thames,  at  the  parish  aforesaid,  in  the  county  aforesaid,  within  the 
limits  and  district  aforesaid,  unlawfully  and  contrary  to,  and  in  viola- 
tion of,  the  said  act  of  parliament,  did  act  as  a  waterman  and  lighter- 
man for  hire  and  gain,  to  wit :  in  so  moving  and  towing,  and  aiding 
and  assisting  in  the  moving  and  towing,  of  the  said  large  vessel  as 


COURT   OP   QUEEN'S  BENCH,  1854.  166 

Beod  o.  InglMm. 

aforesaid,  and  in  prcx^eding  thereto  and  retoming  therefrom  on  the 

said  River  Thames,  withia  the  limits  aforesaid,  in  the  said  craft  called 

The  Ne^^castle;   information  and  complaint  of  which  said  offence 

was  made  to  me,  the  midersigned,  by  WiUiam  Gillett,  within  thirty 

days  after  the  committing  thereof,  (that  is  to  say)  on  the  10th  of 

November,  in  the  year  aforesaid ;  and  I  do  adjudge  the  said  James 

Joseph  Reed  for  his  said  ofTenoe  to  forfeit  and  pay  the  sam  of  Is,  to  - 

be  paid  and  applied  according*  to  law,  and  also  to  pay  to  the  said 

William  Grillett  the  sum  of  25.  for  his  costs  in  this  behalf;  and  if  the 

said  severed  sums  be  not  forthwith  paid,  I  order  that  the  same  be 

levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  J.  J. 

Reed,  and   in  default  of  sufficient  distress,  I  adjudge  the  said  J.  J. 

Seed  to  be  imprisoned  in  the  House  of  CSorrection  of  the  said  counly 

of  Middlesex,  in  which  said  county  the  said  J.  J.  Reed  now  is  and 

appears  before  me,  (that  is  to  say)  the  House  of  Correction,  Cold 

Bath  Fields,  within  the  said  Metropolitan  Police  District,  for  the 

space  of  one  hour,  unless  the  said  several  sums  of  Is.  and  25.,  and  all 

costs  and  charges  of  the  said  distress,  shall  be  sooner  paid     Given 

under  my  hand  and  seal  the  day  and  year  first  above  written,  at  the 

police  court  aforesaid.  J.  T.  Ingham,     (l.  s.)  '' 

Notice  of  appeal  aeainst  the  said  conviction  was  duly  given,  and 
by  consent  of  the  parties,  and  under  an  order  of  Lord  Campbell,  C.  J., 
the  facts  were  stated  for  the  opinion  of  this  court,  under  the  provi- 
aions  of  the  12  &  13  Vict,  c  45.  s.  11,  in  the  following  case. 

The  Company  of  Watermen  and  Ldghtermen  of  the  River  Thames 
are  incorporated  under  the  said  first^mentioned  act  of  parliament) 
(7  &  8  Greo.  4,  c.  75,  local  and  personal,  a  copy  whereof  accompanies 
this  case,)  and  they  are  now  governed  by  the  provisions  of  that  act, 
and  by  certain  by-laws  made  in  pursuance  thereof.     (Such  by-laws 
are  to  accompany  this  case,  and  may  be  referred  to  by  the  court  or 
either  party,  or  part  thereof,  if  the  court  should  think  fit)     The  37th 
section  of  the  act  enacts :  '<  That  if  any  person,  not  being  a  freeman 
of  the  said  company,  or  an  apprentice  to  a  freeman,  or  to  the  widow 
of  a  freeman  of  the  said  company,  (except  as  hereinafter  is  men- 
tioned,) shall  at  any  time  act  as  a  waterman  or  lighterman,  or  ply  or 
work  or  navigate,  or  caused  to  be  worked  or  navigated,  any  wherry, 
lighter,  or  other  craft  upon  the  said  river  from,  or  to  any  place  or 
places,  or  ship  or  vessel  within  the  limits  of  this  act,  for  hire  or  gain, 
(except  as  hereinafter  is  mentioned,)  every  such  person  shall  forfeit 
and  pay  for  every  such  offence  any  sum  not  exceeding  10^" 

The  conviction  appealed  against  was  made  in  respect  of  an  alleged 
infraction  by  the  appellant  of  the  provisions  of  this  section. 

At  the  time  of  the  commission  Of  the  said  offence  the  appellant 
was  master  of  the  steam  tug-boat  called  The  Newcastle,  and  not  a 
freeman  of  the  Company  of  Watermen  and  Lightermen  of  the  Biver 
Thames,  or  apprentice  to  a  freeman,  or  to  the  v^ddow  of  a  freemau, 
or  in  any  way  authorized  to  act  as  a  waterman  or  lighterman,  or  to 
ply,  work,  or  navigate  any  wherry,  lighter,  or  other  craft,  withm  the 
meaning  of  the  said  act  within  the  limits  mentioned  m  the  said  con- 
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miction,  for  hire  or  gain.  The  said  steam  tug-boat  was  a  vessel  of  the 
tonnage  of  45  tons,  exclusive  of  engine  room  and  space  for  the  boilers, 
and  for  storing  coals;  the  entire  burden  or  tonnage  of  the  said  steam- 
tug  was  87{;  tons,  as  per  register;  she  was  propelled  by  a  steam-engine 
of  fifty  horse-power,  and  had  been  employed  in  towing  all  classes  of 
sailing  and  other  vessels,  many  of  them  of  large  burden.  She  was 
registered  at  the  custom-house,  under  the  provisions  of  the  Register 
Act  for  Shipping,  8  &  9  Vict.  c.  89.  She  was  also  licensed  so  long 
as  such  license  was  required  as  a  sea-going  steamer  to  go  coastwise 
and  to  foreign  ports,  within  the  meaning  of  the  9  &  10  Vict,  c  100, 
and  was  suQect  to  the  provisions  of  that  act  The  said  steam  tng- 
boat  had  been  employed  in  her  ordinary  business  as  well  withoat 
and  beyond  as  within  the  limits  defined  by  the  said  Watermen's  Act, 
that  is  to  say,  between  Windsor  and  Yantlett  Creek  below  Gravesend, 
in  towing  vessels  to  and  firom  London,  firom  and  to  Dover,  and  all 
intermediate  ports  and  places.  She  had  also  been  frequently  en* 
gaged  to  take  vessels  up  and  down  the  English  Channel  and  Grerman 
Ocean,  and  to  assist  vessels  in  the  channel,  and  to  tow  and  accom- 
pany vessels  to  and  from  London  and  ports  on  the  south  and  east 
coasts  of  England,  and  ports  of  the  continent  of  Europe,  and  had,  in 
fact,  been  employed  as  much  outside  as  within  the  limits  mentioned 
in  the  conviction.  The  steam-tug  carries  a  small  boat.  On  the  oc- 
casion referred  to  in  the  said  conviction  the  said  steam-tug  was  em- 
ployed at  Blackwall,  within  the  said  limits,  in  towing  and  assisting 
a  new  steam  vessel,  or  vacht,  belonging  to  the  Pacha  of  Egypt,  into  a 
dry  dock,  and  the  appellant  was  then  master  of  the  said  steam  tug- 
boat. There  were  not  any  goods  or  passengers  on  board  either  the 
said  steam-tug  or  the  said  yacht  at  the  time  referred  to  in  the  said 
conviction,  and  the  steam-tug  was  employed  solely  in  towing  and 
assisting  the  said  yacht.  The  steam-tug  did  not  carry  goods  or  pas- 
sengers. The  said  steam-tug  belongs  to  a  company  called  "The 
Shipowners  Towing  Coim)any,"  who  are  proprietors  of  several  ves- 
sels of  the  same  class.  The  company  has  an  ofiice  in  London,  at 
which  orders  are  received  for  the  tugs,  and  communicated  thence  to 
the  masters  of  the  vessels.  Certain  charges,  according  to  scales  for 
the  tonnage  of  the  vessels  towed,  and  the  distances  for  which  they 
are  towed,  are  made  by  the  company,  and  without  reference  to  the 
place  at  which  the  tug  may  happen  to  be  at  the  time  the  order  is 
received,  or  to  which  she  may  have  to  proceed  after  the  job  is  com- 
pleted, being  contiguous  or  otherwise  to  the  place  where  the  ship  to 
be  towed  may  be  at  the  commencement  or  termination  of  the  job. 
The  masters  of  the  tugs  also  seek  for  jobs  when  at  sea  and  in  the 
river,  and  when  engaged  alongside  would  make  the  same  charge,  as 
if  thev  had  proceeded  from  a  distance,  to  fulfil  orders  previously  re- 
ceived; the  pay  in  all  cases,  and  in  the  particular  instance  referred  to 
in  the  conviction,  being  calculated,  according  to  the  work  performed 
when  attached  to  the  vessel  towed,  and  not  on  any  other  considera- 
tion. The  appellant  was  paid  a  salary  by  the  owners  of  the  said 
steam-tug,  and  was  their  servant  Steam  vessels  have  been  employ- 
ed on  the  Biver  Thames  for  the  last  thirty  years  and  upwards,  but 
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were  not  HBed  for  the  purposes  of  towing  until  twenty  years  ago,  and 
a  considerable  time  after  the  passing  of  the  said  Watermen's  Act  At 
the  time  of  the  passing  of  the  Watermen's  Act  and  previously  thereto 
watermen  were  employed  (weather  permitting])  by  the  owners  and 
masters  of  vessels  to  assist  such  vessels  into  dock,  and  such  was  an 
(»dinary  employment  pf  watermen,  and  they  are  constantly  so  em« 
ployed  up  to  the  present  time,  though  not  to  the  same  extent,  in 
wherries  and  small  boats,  as  before  the  introduction  of  steam*tugs. 
The  said  steam-tug  is  within  the  provisions  of  the  59th  section  of  the 
Pilot  Act,  6  Geo.  4,  c  125.  The  master  of  the  steam  tug-boat  being 
within  a  convenient  distance  of  the  yacht,  a  communication  was 
made  between  the  two  vessels  by  means  of  a  rope ;  and  such  com- 
munication having  been  made,  the  appellant,  on  the  Biver  Thames, 
within  the  limits  aforesaid,  for  hire  and  gain,  towed  the  said  yacht  in 
the  manner  mentioned  in  the  conviction,  but  under  such  direction  as 
is  hereinafter  mentioned  During  such  time,  one  Joseph  John  Waters 
son,  a  fireeman  of  the  Company  of  Watermen  and  Lightermen,  and 
excepted  from  the  operation  of  the  37th  section  of  the  before-recited 
act,  was  on  board  of  and  in  command  of  the  said  yacht,  for  the  pur- 
pose of  superintending  and  directing  the  towing  thereof  into  the  said 
dock;  for  this  service  he  was  remunerated  by  the  persons  interested 
in  the  said  yacht,  and  he  was  not  responsible  to  or  paid  by  the 
owners  of  the  said  steam  tug-boat,  or  by  the  appellant  Whilst 
attached  to  the  yacht,  the  appellant  obeyed  the  instructions  given 
by  the  said  Joseph  John  Waterson,  for  the  safe  and  proper  tow- 
ing  of  the  said  yacht,  and  this  is  the  usual  course  in  such  case. 
The  crew  of  the  said  steam  tug-boat  and  the  persons  putting  the 
machinery  thereof  in  motion  received  their  orders  from  the  appellant, 
and  were  subject  to  his  directions  concerning  the  same,  and  not  to 
the  said  Joseph  John  Waterson.  The  amount  paid  to  the  said  Steam 
Towing  Ck>mpany  for  so  towing  the  said  yacnt  was  the  sum  of  2^, 
and  nothing  was  paid  to  or  dauned  by  them  for  or  in  respect  of  the 
said  tug-boat's  voyage  to  or  from  the  said  yacht  The  appellant  re- 
ceived no  part  of  the  amount  paid  in  respect  of  the  services  rendered 
to  the  said  yacht ;  his  remuneration  for  so  doing  was  included  in  his 
salary.  The  use  of  a  steam  tug-boat  in  the  way  and  for  the  purposes 
before  mentioned  required  skill  and  knowledge  of  the  tides  ana  ed- 
dies, shoals  and  landmarks  of  the  said  river,  smd  the  master  must  also 
be  competent  at  sea.  There  are  lighters  and  barges  upon  the  River 
Thames,  and  navigating  the  same  of  as  great  a  burden  as  80  or  90 
tons,  and  steamboats  for  carrying  passengers,  whose  journeys  com- 
mence and  terminate  within  the  limits  of  the  act,  of  as  great  a  burden 
as  150  or  200  tons. 

The  question  for  the  opitalon  of  the  court  was,  whether  the  said 
conviction  of  the  said  James  Joseph  Reed,  under  the  circumstances 
aforesaid,  v/bb  authorized  by  the  before-recited  act.  K  the  court 
should  be  opinion  that  it  was  so  authorized,  then  it  was  agreed  that 
such  conviction  shall  be  confirmed ;  if  the  court  should  be  of  the 
contrary  opinion,  then  such  conviction  was  to  be  quashed.  And  it 
was  a^eed  between  the  said  appellant  and  the  said  respondent,  that 
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a  judgment  in  conformity  with  the  decision  of  this  court,  and  for  snch 
costs,  if  any,  as  this  court  should  adjudge,  might  be  entered  by  either 
party  at  the  Court  of  General  Quarter  Sessions  of  the  Peace,  for  the 
county  of  Middlesex  next  or  next  but  one  after  such  decision  should 
have  been  given.  And,  it  was  agreed  that  the  said  Court  of  Queen's 
Bench  should  be  at  liberty  to  remit  this  special  case  to  such  person 
or  persons  as  the  said  court  should  think  nt,  for  amendment  or  altera- 
tion in  any  particular,  and  with  such  powers  as  to  ,such  court  should 
seem  meet. 

Cumbers,  {BaUaniine  was  with  him,)  in  support  of  the  oonviction* 
The  question  is,  whether  the  steam-tug,  mentioned  in  this  caBe,  was 
"a  craft,"  within  the  7  &  8  Geo. 4,  c,  76,  s.  37.  The  word  «crafl» 
may  include  large  vessels,  such  as  this  tug.— Webster's  Dictionary; 
although,  in  Johnson's  Dictionary,  the  word  seems  restricted  to  small 
vessels. 

[  Coleridge,  J.  Richardson's  Dictionary  confines  the  word  *^  craft  " 
to  trading  vessels.] 

In  the  37th  section  above  referred  to,  the  enumeration  of  vessels  ia, 
byway  of  ascending  denomination,  from  "wherry"  to  "lighter;" 
consequently,  the  last  word  "  craft,"  according  to  the  usual  rule  of 
construction,  must  include  larger  vessels  stilL  That  it  may  include  a 
steam  vessel,  is  shown  by  the  57th  section,  where  the  word  occutb, 
and  has  been  so  interpreted.  Tisdett  v.  Combe^  7  Ad.  &  E.,  788.  It 
probably  was  meant  to  extend  to  vessels  of  any  size,  the  principal 
object  of  the  act  being  to  provide  that  vessels  of  any  size  should  be 
plied  or  worked  for  hire  omy  by  competent  persons,  duly  qualified  by 
apprenticeship.  This  restriction  was  not  introduc^  merely  to  secure 
the  safety  of  passengers,  therefore  it  is  no  answer  to  this  conviction 
that  the  tug  in  this  case  carried  no  passengers.  The  case  finds  that 
the  work  which  the  tug  was  doing, — assisting  vessels  into  dock, — 
is  work  that  used  to  be  done  by  wherries,  rowed  by  firee  watermen, 
which  they  were  privileged  to  do,  although  they  did  not  carry  pas* 
sengers  any  more  than  this  tug.  The  employment  of  a  steam-tug 
(for  the  motive  power  can  make  no  difference)  to  do  this  work  is, 
therefore,  an  infirmgement  of  the  act  A  further  objection  made  to 
this  conviction  is,  that  the  tug  was  not  going  from  one  "place"  to 
another,  within  the  37th  section.  This  objection  assumes  that "  place  " 
means  a  "  pl^g  place,"  but  sections  43  and  46,  show  that  the  legis- 
lature, in  using  the  word  "place,"  meant  something  different  from  a 
"  plying  place."  It  cannot  be,  that  unqualified  persons  were  restricted 
only  from  going  between  the  plying  places  fixed  under  the  statute. 

Thesigery  {Mlward  with  him,)  contra.  The  word  "craft"  in  the 
7  &  8  Geo.  4,  c.  75,  s.  37,  is  restrained,  by  the  context,  to  things  of  a 
like  nature  with  wherries  and  lighters,  which  are  the  preceding  terms, 
and,  therefore,  the  clause  does  not  extend  to  a  steam-tug,  and  the 
conviction  is,  consequently,  bad.  The  title  of  the  act,  also,  is  "  for 
the  better  regulation  of  the  watermen  and  lightermen  "  of  the  River 
Thames.     Ksdell  v.  Cambe^  was  decided  upon  the  57th  section  of 
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this  act,  which  enables  the  mayor  and  aldermen  to  make  by-laws,  as 
to  which  section,  106  gives  the  most  extensive  powers ;  and  the  dis- 
tinction was  there  drawn  that  section  57  is  remedial,  whereas,  section 
37,  which  is  now  in  question,  is  penal,  and,  therefore,  not  to  be  extend- 
ed beyond  its  strict  eonstruction.  Blanford  y.  Morrison^  15  Q.  B. 
Kep.  724 ;  &  c  19  Law  J.  Bep.  (n.  s.)  Q.  B.  533,  shows  how  strictly 
a  very  similar  act  has  been  construed.  This  steam-tug  was  not 
*^  worked  or  navigated  from  or  to  any  place  or  places,  or  ship  or  ves- 
sel,'* as  mentioned  in  section  57,  and  it  is,  therefore,  obviously  not 
within  the  purview  of  that  section,  which  applies  solely  to  boats  used 
for  the  conveyance  of  passengers  or  goods  between  different  places  or 
between  ships.  It  is  found  that  this  steam-tug  is  within  the  6  Geo. 
4)  c.  125,  8.  59,  (the  Pilot  Act)  If  so,  the  master  of  it  is  expressly 
enabled  to  navigate  it  within  the  port  of  London.  But  the  argu- 
ment on  the  other  side,  would  take  away  firom  him  this  privilege.  It 
has  been  already  decided  that  the  master  of  a  steam-tug  does  not 
stand  in  the  relation  of  pilot  to  the  ship  tue^ged.  Beilby  v.  Scottj  7 
Mee.  &  W.  93 ;  s.  c.  10  Law  J.  Eep.  (n.  s.)  Exch.  149.  It  is  here 
found  that  the  appellant  obeyed  the  instructions  of  the  master  of  the 
yacht.  He  did  not  act  in  any  way  as  a  waterman,  but  merely  sup- 
plied the  moving  power. 

BaUantine  replied. 

Lord  Campbell,  C.  J.  We  are  called  upon  to  put  a  construction 
on  the  word  «*  craft,"  in  section  37  of  the  7  &  8  Geo.  4,  c  75.  There 
is  no  doubt  that  it  may  have  such  a  meaning  there  as  will  exclude  a 
steam-tug.  The  question  is,  whether  it  is  so  used.  The  section 
involves  serious  consequences,  and  interferes  with  the  existing  rights 
of  her  Majesty's  subjects.  It  imposes  a  penalty,  and  establishes  a 
monopoly,  for  these  reasons,  it  ought  to*  be  strictly  construed. 
Now,  can  we  suppose  the  legislature  intended  by  it  to  prevent  any 
person  from  using  a  steam-tug  for  the  purpose  here  specified,  other 
than  a  freeman  of  the  Watermen's  Company,  and  to  impose  a 
penalty  for  so  doing?  I  think  this  cannot  be  so,  and  that  the  word 
"  craft"  must  be  looked  at  together  with  what  precedes  it,  in  order  to 
ascertain  its  meaning.  Now,  it  is  preceded  by  the  words  "  wherry, 
and  lighter,"  and  must,  according  to  the  ordinary  rule  of  construction, 
be  limited  to  craft  ejusdem  generis  with  them,  which  a  steam-tug  is 
not.  Looking  to  the  previous  act  relating  to  the  Watermen's  Com- 
pany, 11  &  12  WUL  3,  c  21,  the  object  seems  to  be  to  give  them  the 
sole  right  of  carrying  passengers  or  goods  for  hire,  but  not  to  extend 
their  privilege  to  all  sorts  of  vessels.  K  so,  this  steam-tug  is  not  within 
the  monopoly.  I  do  not  refer  particularly  to  other  sections  of  this 
act ;  but  they  all  seem  to  lead  to  the  same  conclusion.  Watermen 
were  to  be  protected  in  doing  all  that  properly  belongs  to  them,  but 
the  act  extends  no  further.  Tisdell  v.  Combe  was  referred  to  in  the 
argument.  That  case  was  properly  decided,  but  it  turned  on  a  dif- 
ferent section  of  the  statute,  having  a  very  different  object,  namely, 
giving  the  Court  of  Aldermen  the  power  of  making  by-laws  for  the 
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"  boats,  vessels,  and  other  craft  to  be  rowed  or  worked  within  the 
limits  of  the  act,"  and  the  word  "  craft "  properly  included  things 
ejusdem  generis  with  "  vessels,"  which  precedes  it.  There,  the  object 
was  not  to  give  a  monopoly  or  impose  a  penalty,  but  to  secure  the 
SErfety  of  the  queen's  subjects.  Blandford  v.  Morris  is  not  in  point ; 
it  was  decided  on  a  very  different  statute,  and  has  no  bearing  on  this 
case. 

Erle,  J.     I  also  am  of  opinion  that  the  penalty  has  not  been 
incurred  within  the  meaning  of  section  37  of  the  7  &  8  Greo.  4,  c  75 ; 
or,  in  other  words,  that  the  appellant  has  not  ^^  navigated  or  caused 
to  be  worked  or  navigated  a  wherry,  lighter,  or  other  craft  upon  the 
said  river,  from  or  to  any  place  or  places,  or  ship  or  vessel."     He  has 
navigated  a  steam-tug  for  the  purpose  of  moving  a  vessel,  and  the 
question  is,  whether  he  comes  within  the  meaning  of  the   words 
which  I  have  stated.     The  whole  turns  on  the  wide  term  "  craft." 
No  doubt  this  may  include  a  steam-tug,  but  the  ordinary  rule  of  con- 
struction is,  that,  where  a  wide  term  follows  a  nairower  term,  it  is 
confined  to  the  same  class  as  is  so  specified.     According  to  that  rule, 
''craft"  should  be  here  confined  to  something  of  the  same  kind  as 
wherries  and  lighters.     A  "  wherry  "  and  a  "  lighter,"  are,  in  common 
parlance,  boats  plying  for  hire,  and  carrying  passengers  or  goods ; 
"  other  craft,"  therefore,  will  include  other  kinds  of  boats  plying  for 
hire,  and  carrying  passengers  or  goods.  A  steam-tug  is  clearly  difierent 
The  privilege  is  given  to  the  Watermen's  CJompany  for  the  public  good, 
on  the  ground  that  they  have  gone  through  a  certain  apprenticeship, 
and  are  presumed  to  know  how  to  manage  wherries,  lighters,  and 
such  craft.     There  are  other  sections  of  the  act  bearing  on  this  point, 
and  showing  what  previous  course  is  considered  necessary  to  qualify 
a  person  to  act  as  a  waterman ;  and  looking  to  these,  I  think  a  person 
perfectly  qualified  to  ply  with  a  wherry  or  lighter,  might  be  wholly 
incompetent  to  take  charge  of  a  steam-tug  for  the  purpose  of  towing 
large  vessels.     Such  a  vessel  is,  therefore,  not  within  the  purpose  for 
which  the  privilege  was  given,  and  this  being  a  penal  clause,  it  must 
be  construed  strictly. 

Crompton,  J.,  concurred. 

Judgment  for  the  appellant. 
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i/uUclmefU  —  Variance  —  Amendment  —  Misdescription  of  Terminus 

of  Highway. 

An  indictineiit  for  obstracting  a  highway,  described  it  aa  a  footway  leading  from  A  to  B. 
It  appeared  in  evidence,  that  the  waj  in  question  passed  from  A  to  B  through  C,  and 
that  from  A  to  C  it  was  a  carriagc-waT|  and  from  U  to  B  onlj  a  footway.  The  obstrac- 
tion  complained  of  was  between  C  and  B :  -— 

MbU,  that  this  might  be  amended  under  the  U  &  15  Vict,  c  100,  s.  1. 

Indictment  for  obfltracting  a  highway,  in  the  parish  of  Northfleet, 
in  the  county  of  Kent,  which  was  described  as  "  a  common  and 
ancient  public  footway,  leading  from  and  out  of  the  turnpike  road 
between  Dartford,  in  the  said  county,  and  Gravesend,  in  the  said 
county,  towards,  unto,  over,  and  along  a  part  of  the  shore  of  the  River 
Thames,  called  the  Hard,  in  the  said  parish  of  Northfleet,  and  over 
and  along  a  certain  other  part  of  the  said  parish  of  Northfleet  towards, 
onto,  and  into  the  town  of  Gravesend,  in  the  said  county." 

Plea — not  guilty.     Issue  thereon. 

The  indictment,  having  been  removed  by  certiorari,  was  tried,  be- 
fore Parke,  B.,  at  the  last  Spring  Assizes  for  Kent,  when  it  appeared 
that  the  highway  in  question,  which  led  from  the  turnpike  road  be- 
tween Dartford  and  Gravesend  to  Gravesend,  passed  for  a  portion  of 
the  way  over  a  hill,  called  Orme  House  Hill.  From  the  turnpike 
road  to  the  top  of  this  hill  the  highway  was  a  carriage-way,  but  from 
thence  to  Gravesend  it  was  only  a  footw^ay,  in  which  latter  part  the 
obstruction  complained  of  occurred.  It  was  objected,  for  the  defend- 
ant, that  this  was  a  misdescription  of  the  way,  and  The  King"  v.  St, 
Weonardsy  6  Car.  &  P.  682,  was.  cited.  For  the  prosecution  it  was 
answered,  that  as  a  carriage-way  includes  a  footway,  there  was  no 
variance,^  but  that  if  there  were,  it  might  be  amended  under  the  14  & 
15  Vict  c.  100,  s.  1.  The  learned  judge  directed  a  verdict  for  the 
defendant,  reserving  leave  to  enter  the  verdict  for  the  crown,  if  the 
court  should  consider  that  there  was  no  variance,  or  that  it  might  be 
amended,  the  jury  having  found  for  the  crown  upon  the  merits.  A 
rule  having  been  obtained  to  show  cause  why  the  verdict  should  not 
be  entered  for  the  crown  pursuant  to  the  leave  reserved. 

BramweU  and  Lush  now  showed  cause.  The  indictment  by  the 
word  **  footway "  must  mean  a  way  for  foot-passengers  exclusively, 
as  distinguished  from  a  bridle  or  carriage  way ;  therefore,  this  is  a 
clear  variance,  and  The  King  v.  St.  Weonards  is  directly  in  point,  be- 
caujse  one  of  its  termini  is  erroneously  stated.  Then,  as  to  the  amend- 
ment, this  is  not  "  the  name  or  description  of  any  matter  or  thing 
whatsoever  therein  named  or  described,"  which  may  be  amended 
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under  the  14  &  15  Vict.  c.  100,  b.  1,  because  there  the  word  ^^  descrip- 
tion "  must  refer  to  something  given  in  lieu  of  a  name ;  and  the 
power  does  not  extend  to  this,  which  is  a  misdirection  in  stating  that 
to  be  a  footway  which  in  trut;^  is  not  so. 

Jtose^  contra,  was  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  The  act  is  meant  to  apply  to  all  cases 
where  amendments  maybe  made  in  furtherance  of  justice,  and  where 
the  defendant  cannot  be  prejudiced  in  his  defence  on  the  merits  by 
such  amendment  I  think  this  is  precisely  the  kind  of  case  to  which 
the  act  applies.  The  variance  is  quite  beside  the  merits,  and  the  de- 
fendant clearly  cannot  be  prejudiced  by  the  amendment 

BmIc  absolute. 


Allison,  appellant^  v.  The  Church-wardens  and  Overseers  op  thb 
Township  of  Monkwearmouth  Shore,  respondents, 

June  80,  1854. 

Poor-Rate  —  Ratable  Value  —  Brewery  —  Oood-will  of  Public 

Houses  —  Annual  Rent  for  Good-will. 

A  brewery  and  premises,  together  with  the  good -will  and  trade  of  certain  pablic-honses, 
subjects  to  the  rents  theretofore  received  for  the  said  public-houses,  were  Icf^ed  for  seTen- 
tecn  years  to  A,  yielding  and  paying  for,  and  in  respect  of  the  brewery  and  premises,  1h» 
clear  yearly  rent  of  300L,  and  for  and  in  respect  of  the  fixtures,  implements,  and  atenails 
specified  in  a  schedule,  the  further  clear  yearly  rent  of  50/.,  and  for  and  in  respect  of  the 
ffood-will  and  trade  of  all  and  every,  the  public-houses,  tenements,  and  premises  mentioned 
in  another  schedule,  the  further  clear  yearly  rent  of  150/.  A  occupied  the  brewery  and 
premises ;  and  the  public-houses,  thirty-three  in  number,  which  were  situate  in  different 
streets  and  places,  and  quite  apart  from  the  brewery,  were  let  by  A,  to  separate  tenants, 
at  rents  about  equal  to  the  amount  paid  by  A  to  his  landlord.  Tlie  tenants  of  the  public* 
houses,  as  they  were  bound  to  do  under  an  agreement,  purchased  from  A,  at  the  brewery^ 
all  the  malt  liquors,  &c.,  consumed  in  their  houses,  and  each  tenant  was  separately  rated 
to  the  poor-rate.  Without  the  restriction  as  regards  the  purchase  of  malt  liquors,  &c.,  a 
lugher  rental  would  have  been  given  for  the  pnblic-houaes :  — 

Held,  (Erlb,  J.  differing  in  opinion,)  first,  that  the  150/.  paid  for  the  gty>d-will  of  the  public- 
houses,  was  to  be  taken  into  account  in  estimating  the  ratable  value  of  A's  occupation  of 
the  brewery  and  premises.  Secondly,  that  A,  was  not  entitled  to  claim  a  deduction  equal 
in  amount,  as  an  outgoing  necessary  to  the  obtaining,  by  the  brewery,  of  the  profit  denved 
from  the  trade  of  the  pubUo-honses. 

Upon  an  appeal  against  a  poor-rate,  dated  the  16th  of  April,  1853| 
for  the  township  of  Monkwearmouth  Shore,  by  which  rate  the  ap- 
plicant was  assessed  in  respect  of  his  occupation  of  a  brewery  and 
premises,  at  which  he  carried  on  the  business  of  a  brewer,  as  well  as 
that  of  a  wine  and  spirit  merchant,  it  was  agreed  to  state  the  follow- 
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ing  case  for  the  opinion  of  the  Court  of  Queen's  Bench.     In  the  rate 
appealed  against,  the  appellant  was  assessed  as  follows :  — 


No. 

Name  of 
Occupier. 

Name  of 
Owner. 

Description  of 
Froportj  rated. 

Gross 

Estimated 

RentaL 

Ratable 
Value. 

Rate  at  9d. 
in  the  Pound 

S5 

James  Allison. 

Sir  Hedworth 
Williamson. 

Brewery,  quay,  malt- 
mill,  hooses,  ale, 
and  porter  cellars, 
crane,  storehouses, 
offices,  wine,  and 
spirit  raolts. 

480 

£. 
375 

£.   s.  d, 
14    1    8 

By  an  indenture  of  lease,  dated  the  2l8t  of  June,  1852,  and  made 
between  Sir  Hedworth  Williamson,  of  the  one  part,  and  James  Alli- 
son of  the  other  part,  Sir  H.  Williamson  leased  unto  the  said  J.  Alli- 
son the  brewery  and  premises  in  question,  together  with  the  good- 
will and  trade  of  certain  public-houses  mentioned  in  a  schedule  there- 
under written,  subject,  nevertheless,  to  the  payment  of  the  rents  there- 
tofore received  by  the  said  Sir  H.  Williamson  in  respect  of  all  and 
every  such  public-houses,  to  hold  to  the  said  J.  Allison  from  the  13th 
of  May,  1852,  for  seventeen  years,  with  the  following  reddendum^ 
**  yieldmg  and  paying  for  the  same  yearly  and  every  year  during  the 
term,  unto  the  said  Sir  H.  Williamson,  his  heirs,  and  assigns,  the 
several  clear  yearly  rents  following,  that  is  to  say ;  for  and  in  respect 
of  the  said  brewery  or  brewhouse,  malting-vaults,  cellars,  warehouse, 
stalls,  offices,  yards,  and  hereditaments,  the  clear  yearly  rent  of  300/1 
of  lawful  British  money ;  and  for  and  in  respect  of  the  fixtures,  imple- 
ments, and  utensils  specified  and  set  forth  in  the  said  first  schedule 
hereunder  written  or  hereunto  annexed,  the  further  clear  yearly  rent 
of  50/.  of  like  lawful  money ;  and  for  and  in  respect  of  the  good-will 
and  trade  of  all  and  every  the  public-houses,  tenements,  and  premises 
mentioned,  specified,  and  set  forth  in  the  said  second  schedule  here- 
under written  or  hereunto  annexed,  the  further  clear  yearly  rent  of 
150t  of  like  lawful  money."     Mr.  Allison  himself  occupies  the  said 
brewery  and  malting-house,   and   the   vaults,  cellars,  warehouses, 
stables,  offices,   and   yard  thereto   appertfdning.     The  thirty-three 
public-houses,  the  good-will  and  trade  of  which  are  demised  and 
granted  by  the  lease  belonging  to  Sir  H.  Williamson,  (except  one 
which  is  in  the  adjoining  township  of  Monkwearmouth,)  are  situated 
in  the  same  toMoiship  as  the  brewery,  namely,  in  the  township  of 
Monkwearmouth  Shore,  but  in  different  streets  and  places,  and  quite 
apart  from  the  brewery.     The  said  J.  Allison  hath  continued  to  pay 
to  the  said  Sir  H.  Williamson  the  rent  theretofore  received  by  Sir  H. 
Williamson  in  respect  of  the  said  public-houses.     The  same  public- 
houses,  from  the  date  of  the  said  lease,  have  been,  and  still  are,  let 
on  yearly  or  shorter  tenancies,  by  Mr.  Allison,  in  his  own  name,  and 
occupied  by  separate  tenants  at  rents  amounting  to  about  the  same 
wun  as  Mr.  Allison  has  paid  as  aforesaid  to  Sir  H.  WiUiamBon. 

15* 
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Every  tenant  of  these  thirty-three  public-houses  engages  with  Mr. 
Allison  to  purchase  from  him,  at  the  said  brewery  and  premises,  and 
does  accordingly  purchase  from  him  there  all  the  malt  liquors,  wines, 
and  spirits  consumed  in  their  houses.  If  free  to  J;ake  ale  and  spirits 
from  any  person  the  tenants  chose,  these  houses  would  produce  higher 
rentals.  Each  tenant  is  separately  rated  in  respect  of  the  public-house 
occupied  by  him,  to  the  relief  of  the  poor,  in  his  own  name.  Sir  H. 
Williamson  might  before  the  lease  have  attached  the  trade  and  cus- 
tom of  these  houses  to  any  other  brewery,  or  left  them  as  free  houses, 
but  in  order  to  secure  the  exclusive  dealing  of  the  houses  with  this 
brewery,  they  were  let  as  they  are.  Prior  to  and  at  the  date  of  the 
lease,  several  of  the  occupiers  of  the  same  public-houses  were  under 
engagement  to  purchase  all  their  beer,  &c.,  from  the  occupier  of  the 
brewery.  The  appellant  has  several  other  public-houses,  some  in 
and  some  out  of  the  respondent  township,  some  of  which  houses  be- 
long to  himself,  and  others  he  takes  from  their  respective  proprietcvs. 
These  houses,  some  of  which  he  had,  at  the  date  of  the  lease,  from 
Sir  H.  Williamson,  and  others  he  has  acquired  since,  he  lets,  or  sub- 
lets, on  the  same  terms  as  those  belonging  to  Sur  H.  Williamaon. 
It  was  argued,  that  the  gross  estimated  rental  or  value  of  the  said 
brewery  and  premises,  independently  of  the  said  reserved  rent  of  150JL, 
but  including  the  ratable  fixtures,  should  be  fixed  and  determined  at 
the  sum  of  3302.,  and  in  conjunction  with  the  said  reserved  rent  of 
150/.,  at  the  sum  of  480/.  It  was  further  agreed,  that  if  for  the  pui^ 
pose  of  ascertaining  the  ratable  value  of  the  said  brewery  and  prem- 
ises, the  said  sum  of  330/.  was  to  be  taken  as  the  gross  estimated 
rental,  the  corresponding  ratable  value  was  275/.,  and  the  amount  of 
rate  was  to  be  reduced  to  the  sum  of  10/.  6s.  3d. ;  and  if  the  said  sum 
of  280/.  were  to  be  taken  as  the  gross  estimated  rental,  the  rate  in 
question  was  to  be  sustained,  unless  the  court  should  think  the  ap- 
pellant entitled  to  deduct  150^  as  necessary  to  maintain  the  premises 
in  a  state  to  command  such  rent,  in  which  case,  also,  the  ratable  value 
was  to  be  reduced  as  above  mentioned.  It  was  also  agreed,  that  the 
court  should  be  at  liberty  to  draw  from  the  above  facts  any  inference 
which  might  be  drawn  by  the  Court  of  Quarter  Sessions  or  a  jury. 

,  The  questions  for  the  opinion  of  the  court  were :  First,  whether 
the  150/.  so  paid  by  the  appellant  was  to  be  taken  into  account,  or 
wholly  excluded  in  estimating  the  net  annual  value  of  the  brewery 
and  premises  occupied  by  him;  secondly,  whether,  for  the  purpose  of 
ascertaining  such  annual  value,  the  150/.  so  paid  by  the  appellant  was 
to  be  considered  part  of  the  gross  estimated  rental  of  the  brewery  and 
premises  so  occupied  by  him  ;  thirdly,  supposing  the  said  150£  was 
to  be  so  considered,  whether,  in  order  to  ascertain  the  ratable  value, 
such  sum  should  not  be  deducted  from  such  gross  estimated  rental  as 
an  expense  necessary  to  maintain  the  brewery  and  premises  rated  in 
a  state  to  command  such  gross  rent. 

If  the  court  should  be  of  opinion  that  the  sum  of  150/.  was  to  be 
wholly  excluded  from  consideration  in  estimating  the  net  annu&l 
value  of  the  said  brewery  and  premises,  and  that  the  sum  of  150/L 
was  not  to  be  considered  as  any  part  of  the  gross  rental,  or,  if  so  con- 
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sidered,  that  such  sum  of  150/.  should  be  deducted  from  the  gross 
estiinated  rental  as  an  expense  necessary  to  maintain  the  premises  in 
a  state  to  command  such  rent,  the  rate  to  be  reduced  accordingly. 
And  if  the  court  s]}Ould  be  of  opinion  that  the  said  sum  of  150/. 
sboul^be  taken  into  account  in  estimating  the  net  annual  value  of 
the  said  brewery  and  premises,  the  rate  in  question  was  to  be  con- 
firmed. 

June  10.  Pashlep,  (  Gfrap  with  him,)  argued  on  behalf  of  the  ap- 
pellant, and  referred  to  The  King'  v.  BradfortL,  4  M.  &  S.  317 ;  The 
Attorney' General  v.  Jones,,  1  Mac.  &  G.  674 ;  The  King  v.  The  Pro^ 
prietors  of  the  Liverpool  Ezchanffe,  1  Ad.  &  E.  465 ;  and  The  Queen 
V.  The  North  and  South  Shields  Ferry  Company^  1  EL  &  B.  140 ;  s.  c. 
16  £ng.  Bep.  293. 

Heathy  for  the  respondents,  referred  to  Bac.  Abr.  tit.  ^Bent,"  (B,)  and 
(E,)  2  Bott,  P.  L.  194 ;  Tanfield  v.  Rogers,  Cro.  Eliz.  340 ;  Salmon  v. 
Matthews,  8  Mee.  &  W.  827 ;  South  v.  Pinch,  3  Bing.  N.  C.  506 ;  The 
Newmarket  Railway  Compa/ny  v.  St.  Andrew-the-Less,  Cambridge,  23 
Law  J.  Bep.  (n.  s.)  Q.  B.  76 ;  s.  o.  25  Eng.  Rep.  138 ;  The  Kins'  ▼• 
Fox,  1  Salk.  169 ;  The  Queen  v.  Morrison,  1  El.  &  B.  150 ;  s.  c.  16 
Eng.  Bep.  351 ;  Robinson  v.  Learoyd,  7  Mee.  &  W.  48 ;  The  King  v. 
Welbank,  4  M.  &  S.  222 ;  The  Queen  v.  The  Orand  Junction  Railway 
Chmpany,  4  Q.  B.  Bep.  18 ;  The  King  v.  Parrot,  5  Term  Rep.  593, 
and  1  &  2  Vict  c.  56,  s.  64.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rate  ought  to  be 
confirmed.  In  the  first  place,  it  seems  to  me  that  the  principle  on 
which  this  case  should  be  decided  is  not  in  any  degree  afiected  by 
the  Parochial  Assessment  Act,  6  &  7  Will.  4,  c.  96.  The  rate  is  ex- 
clusively upon  "Hereditaments,"  namely,  "Brewery  quay,  maltmill 
hous^  ale  and  porter  cellars,  cmne,  storehouses,  offices,  and  wine  and 
spirit  vaults,"  and  the  question  is,  what  is  the  just  estimate  of  the 
net  value  of  the  hereditaments  so  rated  f  The  criterion  is  "the  rent 
at  which  the  same  might  reasonably  be  expected  to  let  from  year 
to  year,"  with  proper  deductions.  But  in  calculating  this  rent,  regard 
must  be  had  to  the  pecuniary  value  of  all  the  advantages  which  the 
tenant  will  have  as  tenant  and  occupier  of  the  demised  premises  con- 
nected with  his  occupation.  In  this  case,  I  consider  it  a  fact  that  the 
tenant  and  occupier  of  the  deniised  premises  in  which  he  is  to  carry 
on  the  trade  of  a  brewer  is  entitled  to  have  and  must  have,  during  the 
term,  the  entire  custom  of  thirty-three  public-houses,  that  is,  that  the 
publicans  carrying  on  business  in  the  public-houses  are  bound  to  buy 
from  his  brewery  the  whole  of  the  beer,  &c.,  which  is  to  be  consumed 
by  their  customers.  They  are  bound  to  deal  at  his  brewery,  and  it  is  only 
by  occupying  the  demised  premises  that  he  is  entitled  to  this  advant- 
age. This  advantage  is  worth  150/.  a  year.  Such  being  the  fact,  what 
is  the  legal  consequence?  I  think  that  the  advantage  so  to  be  derived 
from  the  occupation  of  the  premises  is  to  be  taken  into  consideration 
in  estimating  the  assessable  value,  because  it  would  be  taken  into 
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consideration  by  a  tenant  in  determining  the  rent  which  he  would  be 
willing  to  pay.  I  agree  that  influence  in  recommending  customers  la 
not  ratable,  and  that  profits  in  trade  cannot  be  rated  as  an  heredita- 
ment ;  nevertheless,  I  think  that  hereditaments  are  ratable  ao^rding 
to  the  advantages  which  will  be  enjoyed  from  the  occupation  ol  them 
during  the  period  for  which  the  rate  is  to  be  imposed  It  is  admitted 
that  the  occupier  of  a  soke  mill  would  be  liable  to  be  rated  higher  than 
if  there  were  no  one  under  an  obligation  to  grind  com  at  his  mill  and 
to  pay  him  multure.  But  it  is  said,  this  is  because  the  law  compels 
customers  to  deal  with  him.  In  my  opinion,  it  depends  upon  the  ob- 
ligation alone,  and  not  upon  the  origin  of  the  obligation. 

If  the  owner  of  a  large  estate,  with  a  grist  null  upon  it,  were  to 
insert  in  all  his  leases  a  covenant,  that  his  tenants  shall  grind  at  his 
mill  all  the  com  grown  on  their  farms,  and  should  let  the  mill  with 
this  certainty  of  custom,  in  my  opinion  the  miller  would  be  ratable 
as  if  the  mill  were  a  soke  mill,  because  his  profits  would  be  as  great 
and  as  certain ;  they  would  sirise  equally  from  the  occupation  of  the 
mill ;  and  the  rent,  which  he  would  be  willing  to  offer,  would  not  be 
in  the  slightest  decree  influenced  by  the  consideration  .that  the  obli- 
gation to  deal  with  him  arose  from  contract,  instead  of  arising  from 
immemorial  usage.  If  there  be  a  strong  probability  of  custom  coming 
to  a  house  in  which  a  particular  trade  is  carried  on,  from  the  local 
situation  of  the  house,  this  would  be  taken  into  consideration  by  the 
tenant  in  calculating  the  rent  he  would  give ;  and  the  rent  which  he 
agrees  to  give  upon  this  probability,  would  be  the  basis  of  the  assess- 
ment upon  him.  If  the  additional  rent,  in  respect  of  probable  custom, 
is  to  be  taken  into  consideration,  I  do  not  understand  how  the  rent 
is  to  be  excluded,  which  is  given  in  consideration  of  the  custom, 
which  must  certainly  come  to  him  as  occupier  of  the  premises  assessed. 
Here  there  is  a  joint  demise  of  the  brewery,  together  with  the  good- 
will and  trade  of  the  thirty-three  public-houses,  for  seventeen  years; 
that  is,  of  the  brewery,  —  with  which  brewery  the  occupiers  of  the 
thirty-three  public-houses  must  deal  during  the  term.  The  tenendum^ 
X  likewise,  treats  the  whole  entirety,  "  to  hold  the  said  brewery,  &c.,  and 
all  and  singular  the  privileges  demised  for  the  term  of  seventeen 
years."  If  the  whole  had  been  at  a  joint  rent  of  500^,  there  would 
have  been  great  difficulty  in  contending  that  the  whole  of  that  rent 
should  not  have  been  taken  into  consideration  in  estimating  the 
assessable  value ;  and  it  seems  to  me  to  make  no  difference  as  to  the 
point  which  we  have  to  decide,  that  the  reddendum  divides  the  rent 
into  three  portions :  3002.  in  respect  of  the  brewery,  50/.  in  respect 
of  the  fixtures,  and  150/.  "  in  respect  of  the  good-wiU  and  trade  of  all 
and  every  the  pubUc-houses,"  &c.  In  truth,  the  effect  must  be  the 
«ame  with  this  tripartite  division  as  if  the  word  "  good-will "  had  never 
been  introduced,  and  there  had  been  a  demise  of  the  brewery  adding, 
^^  with  the  occupier  of  which  said  brewery  the  publicans  carrying  on 
trade  in  the  thirty-three  public-houses  specified  in  the  schedule  hereto 
annexed,  are  restricted  and  bound  to  deal  for  all  the  beer  they  sell  to 
their  customers  during  the  term  aforesaid,"  —  which  would  have  been 
like  the  lease  of  a  soke  mill,  describing  it  as  a  soke  null,  or  of  a  mill 
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without  any  immemorial  privilege,  describing  it  as.a  mill  to  which  a 
certain  number  of  farmers  were  bound,  by  the  covenants  of  their 
leases,  to  carry  all  their  corn  to  be  ground. 

There  are  innumerable  cases  laying  down  the  general  principle, 
(whicK,  indeed,  is  not  disputed,)  that  if  the  occupation  of  real  prop- 
erty is  rendered  more  valuable  by  the  occupier,  thereby,  as  such 
occupier,  making  profits  which  would  not  be  ratable,  the  assessable 
value  of  the  real  property  he  so  occupies,  may  be  enhanced  by  taking 
into  consideration  the  profit  which  he  so  makes  by  such  occupation. 
But  I  am  only  aware  of  one  decision,  which  is  closely  in  point,  to 
assist  us  in  applying  that  principle  to  the  circumstances  now  before 
us,  I  mean  The  Queen  v.  Bradford^  in  which  a  canteen,  in  barracks, 
being  demised  to  a  tenant  for  a  year,  at  a  rent  of  15^  for  the  canteen 
and  buildings,  and  also  the  further  sum  of  510/.  for  the  privilege  of 
selling  therein  liquors,  &c.,  it  was  held,  that  the  two  sums  were  to  be 
considered  as  one  entire  rent  for  the  canteen,  and  that  the  tenant  was 
ratable  to  the  poor  as  occupier  of  the  canteen,  in  respect  of  the  5Q&L 
aggregate  rent,  and  not  merely  in  respect  of  the  15/. 

I  confess  I  .cannot  distinguish  that  case  from  the  present.  I  con- 
ceive that  the  privilege  was  so  valuable  for  the  lessee  of  the  canteen, 
by  the  regulations  in  force  at  the  time  of  the  lease,  having  exclusively 
the  right  to  sell  liquors  to  the  garrison  within  the  barracks ;  but  sup- 
posing the  great  value  of  the  privilege  to  have  arisen  entirely  firom 
the  superior  attraction  of  the  canteen,  to  voluntary  customers,  the 
profits  would  not  thereby  be  more  ultimately  connected  with  the 
occupation  of  the  canteen,  than  if  the  lessee  had,  as  an  occupier  of 
the  canteen,  enjoyed  a  monopoly.  Lord  Ellenborough  says :  <<  It  is, 
in  substance,  but  one  entire  rent,  payable  for  the  occupation  of  a  real 
tenement,  and  for  the  enjoyment  of  the  advantages  belonging  to  it. 
We  must  judge  of  things  as  they  really  are,  and  not  as  they  may 
appear  to  be ;  and,  therefore,  we  sire  to  consider  here  whether  this  be 
not  substantially  one  entire  rent,  in  respect  of  one  entire  subject, 
although  artificially  divided  into  several  payments."  The  house  and 
buildings  called  the  canteen,  however  advantageous  their  situation 
might  be,  were  not  worth  more  than  15/.  a  year,  to  let,  without  the 

Erivilege  of  selling  liquors  to  the  garrison,  but  the  privilege  of  selling 
quors  in  the  house  and  buildings  was  worth  the  further  sum  of 
510/.,  making  an  aggregate  rent,  which  the  tenant  was  willing  to  pay 
for  the. whole,  of  525/.  In  respect  of  the  whole  of  this  sum  he  was 
held  assessable,  the  assessment  not  being  considered  to  be  on  the 
privilege,  or  the  license,  or  the  profits  6f  trade,  but  upon  the  house 
and  buildings  rendered  more  valuable  to  the  occupier,  by  the  privi- 
lege which,  as  occupier,  he  enjoyed.  I  know  not  how,  for  the  pres- 
ent purpose,  that  privilege  is  to  be  distinguished  firom  the  privilege 
which  the  appellant  enjoys  under  his  lease,  of  supplying  beer  firom 
his  brewery  to  the  thirty-three  public-houses,  which,  of  necessity, 
must  deal  with  him.  The  counsel  for  the  respondents  relied  much 
upon  the  deteriomtion  of  the  yearly  value  of  these  public-houses  by 
reason  of  their  being  so  restricted,  instead  of  being  firee.  But  I  do 
not  see  how  this  consideration  can  be  of  any  avau  as  between  the 
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appellant  and  the  parish,  any  more  than  if,  from  the  excellent  beer 
which  he  supplied  to  them,  he  added  to  their  reputation,  and  along 
with  their  profits,  he  increased  the  rent  at  which  they  might  be  let 
The  obligation  to  grind  at  a  particular  mill,  would,  no  doubt,  to  a 
certain  degree,  diminish  the  yearly  value  of  a  farm,  subject  to  the 
servitude ;  but  it  is  allowed,  on  all  hands,  that  this  deterioration 
would  be  no  argument  against  making  the  miller  assessable  in 
respect  of  the  mmture  involuntarily  rendered  to  him.  I  have  only 
further  to  observe,  upon  Mr.  Heath's  ingenious  attempt  to  claim  a 
deduction  of  150.,  if  he  were  chargeable  with  the  amount,  so  that, 
by  introducing  plus  and  minus  into  the  equation,  this  sum  would,  in 
effect,  be  struck  out.  But  we  are  now  arguing  upon  the  supposition 
that  the  150^  has  been  showil  to  be  part  of  the  rent,  and  I  know  not 
how  it  can  be  said  that  payment  of  part  of  the  rent  is  an  expense 
necessary  to  maintain  the  demised  premises  in  a  state  to  command 
the  rent  In  the  canteen  case,  it  might  as  well  have  been  argued  that 
the  510^  for  the  privilege  of  selling  liquors  ought  to  have  been 
deducted  from  the  526Z.,  so  as  to  leave  the  assessable  value  15/L,  and 
no  more.  For  these  reasons,  with  the  most  sincere  deference  to  my 
brother  Erie,  who  is  strongly  of  the  contrary  opinion,  I  feel  bound 
to  say  that  I  think  there  ought  to  be  judgment  for  the  respondents. 

Crompton,  J.  I  agree  with  the  judgment  of  Lord  Campbelli 
which  has  been  read.  I  think  the  premises  ratable  for  their  value 
enhanced  by  the  privilege  which  is  attached  to  the  brewery  for  the 
term  of  seventeen  years.  The  rent  reserved  for  the  privilege,  or 
monopoly,  shows  that  it  was  worth  the  tenant's  while  to  give  so 
much  more  for  the  premises  if  their  value  was  to  be  increased  by  the 
exercise  therein  of  this  monopoly.  The  mode  of  attaching  this  priv- 
ilege to  the  brewery  does  not  seem  to  be  material  By  the  arrange- 
ment in  the  lease  the  privilege  was  secured,  and  that  privilege  clearly 
was  worth  150/.  a  year,  by  increasing  the  value  of  the  occupation  to 
the  tenant  of  the  premises,  as  a  brewery,  during  the  term.  The  case 
seems  to  me  to  fall  within  the  same  class  as  those  of  the  soke  miU 
and  the  canteen ;  and  I  do  not  agree  that  these  cases  depend  upon 
the  principle  of  the  privilege  being  itself  ratable,  as  being  of  the 
nature  of  real  property.  That  might,  perhaps,  be  said  of  the  case  of 
the  soke  milb,  where  the  monopoly  arising  from  tenure  may  be  con- 
sidered as  connected  with  the  land,  but  in  the  case  of  the  canteen, 
the  privilege  was  the  monopoly  of  supplying  the  soldiers.  Nobody 
can  doubt  that  it  would  have^been  a  breach  of  the  agreement  in  that 
case  if  another  suttling  place  had  been  allowed  to  be  set  up.  The 
enhanced  value  and  increased  rent  was  by  reason  of  the  monopoly, 
and  the  comparison  of  the  case  by  the  court  and  the  counsel  to  the 
case  of  the  soke  miU,  shows  that  the  monopoly  was  the  real  ground 
of  the  increased  value.  In  that  case,  like  the  present,  the  privilege 
was  really  secured  by  contract  only,  and  was  not  attached  to  the  land 
in  any  other  way  than  in  the  present  case.  In  one  sense  the  privi- 
lege was  to  be  used  locally  by  the  use  of  the  canteen  as  the  place 
for  selling,  just  as  in  this  case  the  benefit  and  advantage  is  to  be 
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enjoyed  only  at  the  brewery,  and  makes  the  brewery  more  valuable. 
The  proviBions  in  this  lease  were  an  arrangement  for  and  had  the 
efiect  of  annexing  the  monopoly  to  the  brewery  for  the  term  in  ques- 
tion, and  the  value  of  the  brewery  was  really  increased  by  the  rent 
in  question,  owing  to  this  annexation.  The  monopoly  was  secured 
to  the  brevrery,  and,  as  I  think,  was  confined  to  the  brewery,  and 
wordd  not  have  been  transferred  by  the  appellant  to,  or  enjoyed  by 
him,  at  any  other  brewery.  I  think,  therefore,  that  the  rate  should 
be  confirmed. 

Crlb,  J.     The  facts  of  this  case  involve  the  true  point  of  law 
under  considerable  complication ;   but,  upon  analysis,  I  believe  the 
question  to  be  whether  premises  are  rata'ble  for  the  price  which  the 
occupier  thereof  agrees  to  pay  to  a  contractor  for  influencing  custom- 
ers to  the  business  carried  on  therein.     And  the  answer  must  be  in 
the  negative,  for  since  the  Parochial  Assessment  Act,  only  heredita- 
ments are  ratable,  that  is,  land  with  its  appurtenances,  and  a  con- 
tract between  the  occupier  and  another  person  is  not  a  hereditament. 
It  is  true  that  the  contractor  here,  who  sells  his  influence  over  the 
customers,  happens  to  be  the  landlord  of  the  premises,  and  the  con- 
tract for  the  influence  is  contained  in  the  instrument  of  demise,  and 
the  price  to  be  paid  annually  for  the  influence  is  called  "  rent,"  and 
the  persons  to  be  influenced  are  also  tenants  of  the  same  landlord. 
But  if  a  traveller,  with  a  good  connection,  agreeing  to  sell  his  influ- 
ence to  a  tradesman  who  hired  him,  happened  to  be  the  landlord  of 
that  tradesman,  and  invested  the  sale  in  the  demise  of  the  premises, 
and  called  the  price  of  the  influence  "rent,"  the  accidental  combina- 
tion of  the  relation  of  traveller  with  that  of  landlord,  and  a  mis- 
nomer in  the  use  of  the  word  "rent,"  would  not  constitute  ratability, 
nor  would  the  ratability  of  the  premises  be  affected  by  the  source  of 
his  influence  over  the  customer,  whether  from  the  compulsory  power 
of  landlord  or  creditor,  or  from  more  friendly  ties  ;  also  immaterial, 
as  to  ratability,  would  be  the  nature  of  the  trade  in  respect  of  which 
the  contract  was  made,  such  a  contract  would  not  become  land  in 
the  case  of  a  brewer  more  than  in  the  case  of  a  grocer  or  other 
tradesman.      The  ratability  of  a  soke  mill  for  the  servitude  of  a 
multure  in  the  servient  district  was  supposed  to  be  analogous,  but 
the  supposed  servitude  is,  by  the  hypothesis,  a  legal  appurtenance  to 
the  mill,  and  would  pass  with  it  upon  a  demise  or  sale  of  the  land 
with  its  appurtenance.     But  if  the  mill  had  no  legal  privileges  it 
would  be  ratable  on  ordinary  principles,  and  the  ratable  value  would 
not  be  altered  by  any  personal  contract  for  custom  or  for  influence 
over  custom  which  the  miller  for  the  time  being  might  make  with 
his  landlord  or  any  other  person,  and  so  of  a  brewery  if  it  had  a 
signory,  and  the  publicans  were  bound,  ratione  tenurte,  to  do  service 
by  buying  beer  at  the  brewery,  the  profit  would  be  a  profit  on  realty 
and  ratable,  but  if  this  custom  was  obtained  by  contract  or  choice, 
the  profit  would  be  personal  and  not  ratable.  /.     xu     i.   -i  j 

hi  The  Queen  v.  Bradford,  a  canteen  was  let  at  15/.  for  the  build- 
ing, and  5i0/.,  for  the  privUege  of  suttUng  to  the  barracks,  and  was 
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worth  to  let  with  the  privilege  at  293/.,  and  was  decided  to  be  rat- 
able at  that  sum ;  but  the  principle  of  the  decision  is,  that  the  suttling, 
which  is  called  a  privilege  granted  by  the  lessor,  is  an  advantage 
arising  from  its  local  situation.  "  From  its  vicinity  to  the  barracks, 
it  would  of  course  attract  the  custom  of  the  neighborhood,  and  this 
is  the  incident  to  the  property  which  renders  it  valuable,"  says  Lord 
Ellenborough.  "  This  canteen  stands  precisely  in  the  same  situation 
as  a  public-house,  that  is,  it  acquires  a  value  nrom  its  situation,  and 
its  being  fitted  up  as  a  public-house,"  says  Le  Blanc,  J.  Thus  nega- 
tiving by  the  judgment,  the  ground  on  which  the  appellant  in  that 
case  rested  for  exemption,  namely,  that  the  privilege  was  personal, 
arising  by  the  grant  to  himself.  Accordingly,  if  the  publicans  refer- 
red to  in  the  lease  of  the  present  appellant,  resorted  to  the  brewery 
by  reason  of  local  convenience,  it  would  be  an  incident  to  the  prop- 
erty, as  put  by  Lord  Ellenborough ;  but,  if  it  were  made  clear,  as 
here  it  is,  that  they  resort,  by  reason  of  personal  consideration  arising 
upon  contract  transitory  with  the  persons  of  the  contractors,  the  same 
judges  would  have  held  this  brewery  not  ratable  for  the  custom  so 
obtained.  The  supposition  that  the  public-houses  are  locally  connect- 
ed with  the  brewery,  rests  on  no  foundation.  The  influence  is  obtained 
from  the  accident  that  the  same  person  is  landlord  of  both,  and 
creates  a  connection  by  his  own  contract.  If  the  supposed  profit 
from  the  custom  of  these  public-houses  is  ratable,  so  would  also  be 
the  profit  from  any  other  public-house  whose  custom  the  appellant 
might  purchase,  so  would  also  be  the  profit  from  a  contract  that  the 
appellant  should  have  the  supply  of  the  landlord's  shops.  The  distinc- 
tion between  the  present  case  and  those  in  which  the  separate  values  of 
two  properties  is  increased  beyond  the  aggregate  of  the  two  amounts 
by  reason  of  the  joint  occupation  of  both,  ia  apparent  by  comparing 
the  occupation  of  the  brewery  and  public-houses,  with  the  occupation 
in  the  cases  above  referred  to,  of  which  the  occupation  of  a  farm 
jointly,  with  a  close,  affording  convenient  access  from  the  farm  to  a 
road,  has  been  put  as  an  example.  There  the  farm  is  occupied  with 
the  close,  and  the  value  of  both  is  increased ;  here  the  brew-house  is 
occupied  separately  from  the  public-houses.  The  profit  to  the  brew- 
ery, arises  from  loss  to  the  public-houses,  and  that  exchange,  and  profit 
and  loss,  is  occasioned  by  a  contract,  personal,  between  the  two  occu- 
piers, and  not  from  any  local  incident  to  the  realty  in  either  case.  If 
the  sum  paid  under  this  trade  contract  be  ratable,  the  absurd  con* 
elusion  that  it  should  be  deducted  as  a  loss  at  the  time  it  is  rated  as  a 
profit,  would  seem  to  follow.  For,  by  the  hypothesis,  it  is  an  outgoing 
necessary  to  keep  the  custom  of  the  public-houses  to  the  brewhouse, 
and  enable  the  brewhouse  to  get  the  profit  therefrom,  and,  if  so,  it  is 
expressly  allowed  as  a  deduction  from  the  gross  estimated  rental,  by 
the  Parochial  Assessment  Act 

Rate  confirmedL 
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Bboina,  on  the  Prosecution  of  The  Overseers  op  Sutton,  v»  Cooper 

and  others. 

June  SO,  1854. 

Poor^Jtate — BatabilUy  of  Local  Board  of  Health —  Yard  occupied 

for  repairinff  Highways — Public  Purposes. 

The  corporation  of  H.  were  coiutitatcd  the  local  hoard  of  health  of  the  borongh,  and 
were  bj  section  117|  of  the  Public  Health  Act,  (11  &  12  Vict.  c.  63, ), made  surveyors  of 
highways  within  the  district.  They  rented  and  occupied  a  yard  within  the  district  as  a 
place  of  deposit  for  stones,  and  other  materials  for  the  repair  of  the  highways.  This  yard 
was  situate  in  the  parish  of  S.,  which  was  partly  within  and  partly  without  the  limits  of 
the  district :  — 

Held,  that  the  local  board  of  health  occupied  the  yard  as  trustees,  not  for  the  pnblic  at 
large,  but  for  the  inhabitants  of  the  district,  who  were  charged  with  the  obligation  of 
repairing  the  highways,  and  that  they  were,  therefore,  ratable  in  respect  of  it,  to  the  relief 
oi  the  poor  of  8. 

This  was  a  role  calling  upon  H.  Cooper  and  J.  Gresham,  esquires, 
two  of  the  justices  of  the  peace  for  the  borough  of  Kingston-upon* 
Hull,  and  the  local  board  of  health  in  the  said  borough,  to  show  cause 
why  the  said  justices  should  not  issue  their  warrant,  for  distress  and 
sale  of  the  goods  and  chattels  of  the  said  board,  to  levy  certain  sums 
of  money  assessed  upon  them  by  rates,  for  the  relief  of  the  poor  of 
the  parish  of  Sutton,  in  the  said  borough. 

It  appeared  by  the  affidavits,  that  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Kingston-upon-Hull,  were,  by  a  provisional 
order  of  the  general  board  of  health,  confirmed  by  '^  The  Public 
Health  Act,  1851,  No.  2,"  constituted  by  the  town  council,  the  local 
board  of  health,  in  the  said  borough;  that  is,  within  and  throughout 
the  entire  area,  places,  and  parts  of  places,  comprised  within  the 
boundaries  of  the  borough,  as  fixed  for  the  purposes  of  the  Municipal 
Corporation  Act  The  said  local  board  of  health  were  the  occupiers 
of  a  yard  and  wharf,  situate  in  Lime  Street^  in  the  said  borough,  and 
in  the  parish  of  Sutton ;  and  by  certain  rates  made  by  the  church- 
wardens and  overseers  of  the  said  parish  on  th»  3d  of  March,  and  the 
13th  of  September,  1853,  for  the  relief  of  the  poor  of  the  said  parish, 
the  said  local  board  were  assessed  as  occupiers  of  the  said  yard  and 
wharf,  in  the  several  sums  of  ll.l8s.  and  2/. ;  each  of  which  rates  was 
duly  sdlowed  and  published. .  The  local  board  did  not  appeal  against 
either  of  these  rates,  but  having  refused  payment  thereof,  a  summons 
was  obtained  against  the  clerk  of  the  local  board,  requiring  them  to 
show  cause  why  payment  of  the  said  rates  should  not  be  made.  This 
summons  was  attended  before  the  two  justices  named  in  the  rule,  on 
the  12th  of  January,  1854,  when  application  was  made  by  the  over- 
seers for  a  distress  warrant ;  but  the  clerk  to  the  local  board  objected 
that  the  local  board  was  a  public  body,  and  occupied  the  said  yard 
and  wharf  for  public  purposes  only,  and  not  for  the  purpose  of  profit 
Evidence  was  also  given  on  the  hearing  before  the  justices,  as  the 
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fact  was,  that  a  large  part  of  the  parish  of  Sutton  is  situate  without 
the  boundaries  of  the  said  borough  and  county  of  the  town  of  King- 
ston-upon-Hull,  that  is  to  say,  in  the  East  Riding  of  the  county  of 
York.  In  answer  to  the  evidence  and  to  the  objection  by  the  derk, 
the  justices  were  referred  by  the  overseers  to  the  4  &  6  Vict.  c.  48, 
for  rendering  certain  municipal  corporations,  of  which  Kingston-upon- 
Hull  was  one,  ratable  to  the  relief  of  the  poor  in  certain  cases ;  but 
the  said  justices  refused  to  issue  their  distress  warrant,  or  otherwise 
to  compel  payment  of  the  said  rates.  It  further  appeared,  by  the 
affidavits,  that,  before  the  date  of  the  provisional  order,  there  were  in 
the  said  borough,  bodies  of  committees  acting  ^under  local  statutes 
for  the  paving,  &c.,  of  the  said  borough,  the  powers  of  which  com- 
missioners were,  by  the  said  order,  transferred  to  the  local  board  of 
health,  who  were  also  surveyors  of  highways  in  the  said  borough ; 
and  that  for  the  purpose  of  duly  executing  their  powers,  as  improve- 
ment commissioners  and  surveyors  of  the  highways,  they  had  hired 
the  yard  in  question,  for  the  purpose  of  depositing  stone,  gravel,  and 
other  materials  for  streets  and  roads. 

Bovill  showed  cause  on  behalf  of  the  local  board.^  The  local 
board  of  health  are  not  ratable  in  respect  of  the  yard  and  whar£ 
By  the  117th  section  of  the  PubUc  Health  Act,  11  &  12  Vict  c.  63, 
the  duties  of  surveyor  of  highways  are  cast  upon  the  local  board, 
and  they  occupy  the  yard  in  question  solely  for  the  purpose  of  depos- 
iting materials  for  the  repair  of  the  highways,  and  not  for  any  profit 
According  to  the  law,  independently  of  the  4  &  6  Vict  c.  48,  this 
was  not  a  beneficial  occupation.  The  King  v.  TerroU^  3  East,  506, 
and  The  Queen  y.  St.  Oeorgej  Southwarkj  10  Q.  B.  Rep.  852,  cannot 
be  distinguished  in  point  of  principle  from  the  present  case.  The 
King'  V.  Salterns  Load  Sluice  Navigaiion^  4  Term  Rep.  730 ;  The  King 
V.  Liverpool^  7  B.  &  C.  61 ;  The  Queen  v.  The  Mayor  of  Liverpool^ 
9  Ad.  &  B.  435 ;  The  Queen  v.  Manchester j  3  El.  &  B.  336 ;  s.  c.  25 
Eng.  Rep.  145 ;  Gambler  v.  Lydford^  23  Law  J.  Rep.  (n.  s.)  Q.  B. 
69 ;  s.  c.  25  Eng.  Rep.  141 ;  The  Queen  v.  Shee,  4  Q.  B.  Rep.  2 ;  Hie 
Queen  v.  The  Justices  of  Worcestershire^  11  Ad.  &  E.  57 ;  Ifte  Queen 
V.  Exminster,  12  Ibid.  2. 

[Erle,  J.,  referred  to  The  Queen  v.  2%c  Birkenhead  Dock  Tru^teeSj 
21  Law  J.  Rep.  (n.  s.)  M.  C.  209 ;  s.  c.  14  Eng.  Rep.  128.] 

It  is  immaterial  whether  the  district  to  be  immediately  benefited 
by  the  occupation  of  this  yard,  is  the  same  as  that  for  which  the  rate 
is  made.  The  Queen  v.  jSadcocky  6  Q.  B.  Rep.  787,  and  The  Queen 
V.  Harrogate,  15  Ibid.  1012 ;  s.  c.  1  Eng.  Rep.  281,  show  that  the  oc- 
cupation is  for  the  benefit  of  the  public  at  large,  who  all  are  supposed 
to  be  interested  in  the  maintenance  of  good  highways.  In  The  Queen 
V.  Longwoodj  13  Ibid.  116,  the  persons  deriving  benefit  were  only  a 
limited  class. 

[Erle,  J.  The  occupation  of  the  yard  is  a  benefit  to  those  liable 
to  highway  rates,  and  in  ease  of  their  expenses. 

1  May  27,  before  Coleridge,  J.,  Erle,  J.,  and  Crompton,  J. 
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Coleridge,  J.,  referred  to  TTie  Queen  v.  Sterry^  12  Ad.  &  E.  84.] 

It  is  somewhat  difficult  to  draw  the  Une  very  accurately  between 
public  and  private  purposes ;  but,  as  the  highways  must  be  deemed 
to  be  kept  up  for  the  benefit  not  only  of  the  particular  district,  but 
also  of  all  others  who  choose  to  use  them,  this  occupation  is  not  the 
subject  of  a  rate  according  to  the  principles  applied  to  the  county 
court-house,  in  The  Queen  v.  Manchester. 

[Cromptok,  J.  That  would  apply  to  all  the  sewers,  &c.,  which 
are  to  be  maintained  by  a  district  rate  by  section  86.1 

Then,  reliance  is  placed  on  the  4  &  5  Vict  c.  4o,  which  renders 
municipal  corporations  ratable  in  respect  of  property  applicable  to 
public  purposes ;  but  here  it  is  the  local  board  of  health,  which  is  a 
distinct  body  from  the  municipal  corporation,  which  is  sought  to  be 
rated,  and  the  act,  therefore,  does  not  apply. 

[Coleridge,  J.,  referred  to  Le  Feuvre  v.  Lankestery  3  EL  &  B.  530 ; 
&  c.  25  Eng.  Rep.  116.] 

Bliss  and  ITiompsony  in  support  of  the  rule.  First,  this  objection 
should  have  been  taken  by  appeal  against  the  rate,  and  is  not  now 
open  to  the  local  board  of  health.  [The  argument  as  to  this  point  is 
omitted,  as  the  court  gave  no  decision  upon  it]  Secondly,  this  occu* 
pation  is  not  for  public  purposes  only,  so  as  to  prevent  it  from  being 
a  ratable  subject.  The  Queen  v.  Badcock^  followed  by  The  Queen  v. 
Harrogate^  shows  that,  in  order  to  prevent  ratability,  the  occupation 
must  be  for  the  benefit  of  something  more  than  a  particular  and 
limited  class  of  persons.  By  section  84  of  the  Public  Health  Act,  all 
premises,  hired  by  the  local  board,  are  to  be  held  for  the  purposes  of 
that  act ;  therefbre,  the  occupation  of  this  yard  cannot  be  confined  to 
the  purpose  of  repairing  the  highways,  but  it  may  be  used  for  any  of 
the  other  specific  purposes  relating  solely  to  the  district  But,  even 
if  used  solely  for  the  repair  of  the  highways,  the  public  at  large  derive 
no  benefit  from  these  materials  until  after  they  have  been  used  by 
the  local  board,  who  represent  the  district  which  is  alone  liable  to 
repair.  It  could  upi  be  said  that  an  individual,  liable  to  repair  a 
highway  ratiane  tenurce^  would  not  be  ratable  for  a  place  where  he 
keeps  the  materials,  for  quoad  himself  the  occupation  is  beneficial, 
although  ultimately  the  repairs,  when  done,  may  benefit  the  public. 
Then,  the  4  &  5  Vict.  c.  48,  applies,  because  all  land,  &c.,  hired  by 
the  local  board  is,  by  section  84  of  the  Public  Health  Act,  to  be  held 
by  them  as  a  body  corporate,  that  is,  as  the  municipal  corporation. 
NoweU  V.  The  Mayor ^  CfC.^  of  Worcester ^  9  Exch.  Rep.  457 ;  s.  c.  25 
Eng.  Rep.  507.  Section  140  would  authorize  the  payment  of  these 
rates  out  of  the  general  districtrrates. 

[Crompton,  J.  Would  they  not  be  included  in  "the  expenses*' 
provided  for  by  section  87  ?] 

Probably  they  would.  Again,  section  l6l  exempts  premises  occu- 
pied for  the  purposes  of  the  act  from  window  duty  in  certain  cases, 
thereby  leading  to  the  inference  that  they  are  liable  to  other  ordinary 

imposts. 

Our*  adv.  vuU. 
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Judgment  was  now  delivered  by 

•  

Coleridge,  J.  The  question  in  this  case  for  our  decision,  was  the 
ratability,  of  the  local  board  of  health,  at  Hull,  to  the  poor-rate  for  a 
yard  occupied  by  them,  and  it  arises  under  the  following  circum- 
stances :  The  town  council  of  the  borough  is,  by  order  of  the  general 
board  of  health,  constituted  the  local  board.  The  limits  of  the 
borough  and  the  district  of  the  board  are  coextensive,  and  the  yard 
in  question  is  wholly  within  these  limits,  but  it  lies  in  the  parish  of 
Sutton,  which  is  partly  within  and  partly  without  the  limits,  and  the 
rate  in  question  is  made  for  the  whole  parish.  The  board  has  cast 
on  it  the  duties  of  the  surveyors  of  the  highways,  and  the  yard,  in 
respect  of  which  they  are  rated,  is  rented  and  occupied  by  them  as  a 
place  of  deposit  for  stones  and  other  materials  for  the  repair  of  the 
roads.  They  have  not  appealed  against  the  rate,  but  refuse  to  pay 
the  assessment;  and  the  mayor  and  justices  decline  to  issue  their 
warrant  of  distress.  Two  questions  were  made :  first,  is  not  the  ob- 
jection, if  any,  exclusively  a  ground  of  appeal  ?  secondly,  are  they 
ratable  in  respect  of  this  occupation  ?  These  were  argued  before  my 
brothers  Erie  and  Crompton  and  myself,  and  the  case  stood  over  for 
consideration.  We  have  come  to  a  conclusion  on  the  second  of  these 
points,  which  makes  it  unnecessary  to  consider  the  former,  for  we 
think  the  board  of  health  is  ratable  under  the  circumstances ;  and, 
therefore,  if  the  objection  relied  on  had  been  taken  by  appeal,  it  would 
have  been  unsuccessful.  In  this  case,  the  board  of  health  may  be 
considered  as  public  officers  of  the  borough  of  Hull.  Among  other 
duties,  they  are  charged  with  the  performance  of  an  obligation  which 
the  law  casts  on  the  inhabitants,  of  repairing  the  highways  in  it ;  and 
in  order  to  the  discharge  of  this,  they  become  occupiers  of  land  lying 
in  a  district,  which,  in  part,  is  not  within  the  borough.  It  is  clear  that 
this  land,  under  ordinary  occupation,  would  contribute  to  the  main- 
tenance of  the  poor ;  if  it  ceases  to  do  so,  the  burden  of  that  mainten- 
ance must,  pro  iantOj  be  proportionally  increased  on  the  remaining 
rate-payers  in  the  parish.  And  so  far  as  regards  those  who  occupy 
in  that  part  of  it  which  is  without  the  limits  of  the  borough,  they  are 
thereby  made  indirectly  to  contribute  to  the  repairs  of  the  highways 
within  the  borough.  However  trijfling  the  amount  may  be  on  each 
rate-payer  so  circumstanced,  in  principle,  this  cannot  be  defended ; 
nor  can  it  be  by  authority.  The  case  of  The  (fovemorSj  4^.,  of  the 
Poor  of  the  City  of  Bristol  v.  WaUy  5  Ad-  &  E.  1,  is  precisely  in 
point,  except  that  the  parish,  in  which  the  plaintiffs  there  occupied, 
was  entirely  out  of  the  limits  fat  which  they  acted.  They  were  acting 
in  a  public  capacity;  they  occupied  only  in  respect  of  it,  and  had 
not,  in  the  popular  sense,  a  beneficial  occupation :  that  is,  they  did 
not  individually  derive  any  profit,  but  they  were  public  officers, 
superintending  the  relief  and  maintenance  of  the  paupers  chargeable 
to  the  city  of  Bristol ;  and  the  court  held,  that  this  consideration  did 
not  relieve  them  from  contributing,  as  other  occupiers,  to  the  rate  in 
another  parish,  though  their  occupation  was  in  order  to  the  better 
discharge  of  that  duty.    But  in  the  case  of  The  Queen  v.  The  WiU- 
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Ungford  Union,  10  Ibid.  259,  the  respondent  parish,  in  which  the 
union  workhouse  was  situated,  was  itself  a  parish  in  the  union,  which 
"was  composed  of  that  and  twenty-eight  others ;  this  brings  it  more 
near  in  point  of  fact,  though  we  think  not  in  principle,  to  the  present 
case ;  and  it  was  held,  that  a  rate  was  well  imposed,  by  the  overseers 
of  the  respondent  pariLb,  on  the  guardians  of  the  union:  These  cases, 
and  more  to  the  same  effect,  were  endeavoured  to  be  distinguished  in 
the  argument,  on  the  ground  that* the  appellants  in  them  could  not 
be  considered  as  occupying  for  the  benefit  of  the  public  at  large,  but 
only  for  a  certain  portion ;  but  that  here  the  board  was  discharging  a 
duty  to  the  whole  public,  all  the  liege  subjects  of  the  queen  being 
entitled  to  use  the  highways,  and  interested  in  their  maintenance. 
This,  however,  is  to  mistake  the  principle  of  the  distinction  relied  on ; 
the  interest,  here  to  be  looked  to,  is  not  that  of  the  queen's  subjects 
in  the  enjoyment  of  good  highways,  but  of  the  limited  district — the 
borough  —  which  is  charged  with  the  obligation  of  making  and  keep* 
ing  them  good,  at  their  own  expense.  The  board  of  health  are  parcel 
of  that  limited  district,  as  well  as  public  officers  of  it,  and  that  district 
has  a  direct  interest  in  reducing  the  charge  of  that  maintenance; 
which  interest  is  advanced  by  the  occupation  of  the  yard  in  question 
at  a  cheaper  rate  than  it  would  cost  if  burdened  with  the  payment 
of  the  assessment  in  question.  The  board  of  health,  in  other  words, 
are  trustees,  not  for  the  public  at  large,  but  for  the  inhabitants  of  the 
district  for  which  they  act  The  rule,  therefore,  must  be  made 
absoldte. 

Rule  absolute* 


Kegina  v.  The  Trustees  op  The  Worthing  and  Lancing 

Turnpike  Roads. 

Maj  30,  1854. 

Tamjrike  Road — Commissioners — Repair  of  Road — ContribuHon 
from  Highway  Rate  —  Public  Health  Act — Liability  of  District 
—  Powers  of  Local  Board  of  Health. 

The  hamlet  of  W.,  within  and  part  of  the  parish  of  B.,  wa«,  by  a  local  act,  com titated  the 
town  of  W.,  and  placed  under  the  roana^menf  of  commissioners,  and  the  sanreyor  of  the 
highways  was  required  to  pay  a  proportion  of  the  highway  rates  of  the  parish  to  the  com- 
missioners, W.  continuing  liable  to  contribute  to  the  pansh  rates.  Bv  another  local  act, 
7  Geo.  4,  c.  10,  ''for  maintaining  a  tampike  road  from  W.  to  L.,  and  groynes,  embank- 
ments, and  other  sea  defences,  for  protecting  such  road  and  the  lands  adjoining  from  the 
ftttuie  encroachments  of  the  sea,  trustees  were  appointed  to  carry  the  act  into  effect, 
with  power  for  such  purpose  to  levy  and  assess  rates  upon  the  owners  of  the  land  ;  and 
by  section  47,  the  powers  and  authorities  conferred  by  the  former  local  act,  were  not  to 
be  affected,' except  that  the  commissioners  were  to  be  relieved  from  maintaining  and  pro- 
tecting so  much  of  the  road  as  was  within  W.  The  Public  Health  Act,  11  &  12  Vict 
c.  63,  was  afterwards  applied  to  W.,  and  a  local  board  was  appointed,  which  was  to  exe- 
cute the  office  and  have  all  the  power*,  &c.,  of  surveyors  of  highways,  except  where  sach 
powen,  &c.,  might  lie  inconsistent  with  the  act,  and  the  inhabitants  of  any  district  were 
not  to  bo  liable  to  hi;;hway  rate  or  other  payment,  not  being  loll,  in  respect  of  making  or 
lepairing  roads  or  highways  withm  any  parish,  township,  or  place,  situate  beyond  the 

16  • 
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limits  of  such  district.  Portions  of  the  turnpike  road  being  ont  of  repair,  and  the  reyemies 
accruing  to  the  tnistecs  under  the  local  act  beine  insufficient  to  keep  it  in  repair  and  pre- 
serve  the  embankments,  &c.,  an  order  was  made,  under  4  &  6  Vict.  c.  59,  upon  the  sur- 
yejor  of  the  highways  of  B.  for  payment  of  a  portion  of  the  highway  rates  to  the  tnuttees, 
to  be  laid  out  in  the  repair  of  the  portion  of  the  turnpike  road  within  the  parish  of  B.;  and 
this  order  being  appealed  against :  — 

Heldf  first,  that  the  xoad  in  question  was  a  turnpike  road,  within  the  4  &  6  Vict.  c.  59. 

Secondly,  that,  by  the  7  Geo.  4,  c.  10,  the  management  of  the  road  was  transferred  from  the 
commissioners  to  the  turnpike  trustees,  the  latter  having  the  ordinary  right  to  seek  relief 
from  the  parish  in  case  of  the  deficiency  of  *fnnds,  and  Uie  parish  being  liable  to  an  indict- 
ment for  non-repair  of  the  road. 

Thirdly,  that,  under  the  Public  Health  Act,  the  part  of  the  parish  without  the  district  of  the 
local  board,  in  case  of  the  deficiency  of  turnpike  funds,  was  liable  to  contribute  to  the 
repair  of  any  part,  within  the  parish  and  not  within  the  district,  whilst  the  district  alone 
was  liable  to  contribute  to  the  repair  of  any  part  of  the  road  within  it ;  the  former  powers 
of  the  surveyor  of  'the  parish  to  make  a  highway  rate  no  longer  existing,  and  the  two 
parts  of  the  parish  being  entirely  distinct,  for  the  purpose  of  contributing  to  th6  repair, 
Doth  of  the  turnpike  road,  and  of  the  general  highways. 

Eddy  also,  that  the  local  board  of  health  were  made  the  surveyors  of  the  highwajra  within 
the  district,  and  empowered  to  make  a  highway  rate  for  the  purpose  of  oontribating 
towards  the  deficiency  of  the  turnpike  funds ;  and  that  the  order  appealed  against  was, 
therefore,  invalid. 

On  an  appeal  against  an  order  of  two  justices  of  the  west»n 
division  of  the  county  of  Sussex,  dated  the  22d  of  June,  1853, 
whereby  it  was  adjudged  and  ordered  that  a  certain  portion,  to  wit, 
the  sum  of  250/.,  part  of  the  rate  or  assessment  to  be  levied  by  virtue 
of  the  statute  5  &  6  WiU.  4,  c  50,  in  the  said  parish  of  Broadwater, 
should  be  paid  by  the  surveyor  or  surveyors  of  the  highways  of  the 
said  parish,  unto  the  respondents,  or  unto  their  treasurer,  on  or  before 
the  1st  of  August  next,  to  be  by  the  said  respondents  whoUy  laid 
out  in  the  actual  repair  of  such  part  of  the  said  turnpike  road  as  lay 
within  the  said  parish  of  Broadwater.  The  order  was  quashed,  sub- 
ject to  the  opinion  of  this  court,  on  the  following  case. 

The  hamlet  of  Worthing  has  always  been  comprised  within,  and 
formed  part  of  the  parish  of  Broadwater.  In  1821,  by  a  local  act, 
1  &  2  Geo.  4,  c.  59,  certain  commissioners  were  appointed  for  the 
general  management  of  Worthing  aforesaid,  therein  called  and  con- 
stituted "the  town  of  Worthing;"  and  it  was  thereby  enacted, 
(section  3,)  that  the  said  town  should  be  coextensive  with  the  said 
hamlet  of  Worthing,  and  that  it  should,  notwithstanding  the  said 
act,  continue  to  be  part  of  the  parish  of  Broadwater,  and.  be  subject 
to  and  charged  with  all  rates,  tithes,  and  other  payments  whatsoever 
as  part  of  the  said  parish,  in  like  manner  as  before  the  making  and 
passing  of  the  said  act.  By  section  30  of  the  said  act  it  was 
enacted,  that  when  and  as  soon  as  any  of  the  streets,  lanes,  ways, 
passages,  and  places,  within  the  said  town,  which,  before  the  passing 
of  certain  other  acts,  relating  to  the  management  of  the  said  town, 
and  which  were  thereby  repealed,  were  repairable  by  the  surveyor  of 
the  highways  of  the  said  parish  of  Broadwater,  should  be  repaired 
and  amended  by  the  commissioners  of  the  said  town,  the  said  sur- 
veyor should  yearly  and  every  year  thereafter,  so  long  as  the  said 
streets,  lanes,  ways,  passages,  and  places  should  be  kept  repaired  and 
amended  by  the  said  commissioners,  pay,  or  cause  to  be  paid  to  the 
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said  commissioners  a  proportionate  part,  according  to  the  respective 
lengths  of  such  streets,  lanes,  ways,  passages,  and  places  and  of  the 
other  parts  of  the  highways  in  the   said  parish,  of  the   highway 
rate  annually  raised  in  the  said  parish.      Within  the  limits  of  the 
said  town  of  Worthing  so  defined  as  aforesaid  is  a  certain  ancient 
Foad  or  public  highway,  leading  from  Warwick  Buildings,  in  the  said 
town,  towards  the  Horse  Shoe  Inn,  in  the  parish  of  Lancing,  which 
'was  repairable  by  the  surveyor  of  the  highways  of  the  said  parish  of 
Broadwater,  prior  to  the  passing  of  the  said  two  acts  so  repealed  as 
aforesaid.      In  1826,  an  act  of  parliament  was  passed  (7  Geo.  4, 
c.   10)   intituled  '  An  act  for  maintaining  a  turnpike  road  from 
Worthing  to  Lancing,  in  the  county  of  Sussex,  and  groynes,  em- 
'  bankments,  and  other  sea  defences,  for  protecting  such  road  and  the 
lands  adjoining  from  the  future  encroachments  of  the  sea,'  whereby, 
after  reciting  that  many  parts  of  the  said  road  had,  of  late  years, 
been  frequently  injured  and  rendered  impassable,  by  the  overflowing 
of  the  sea,  and  certain  lands  adjpining  such  road,  and  situate  in  the 
said  town  of  Worthing  and  in  the  parishes  of  Broadwater,  Lancing, 
Sompting,  and  the  hamlet  of  Cokeham,  all  in  the  said  county,  had 
been  likewise  damaged  by  the  same  means,  and  that  the  said  roads 
and  lands  were  still  exposed  to  similar  accidents,  and  that  it  was 
expedient  for  the  benefit  and  convenience  of  the  public  that  such 
road  should  be,  in  some  places,  diverted,  widened,  and  raised,  and 
that  the  said  road,  as  well  as  the  said  lands,  for  the  benefit  of  the 
owners  thereof,  should  be  effectually  protected  from  the  future  over- 
flowing and  encroachment  of  the  sea,  by  groynes,  embankments,  and 
other  sea  defences,  and  that  the  same  should  be  made  a  turnpike  road, 
certain  trustees  were  appointed  for  carrying  out  the  said  act;  and 
powers  for  making  and  maintaining  the  said  road,  and  for  taking  and 
regulating  tolls,  were  given  to  the  said  trustees  and  their  successors, 
together  with  power  to  erect  groynes,  embankments,  and  other  sea  de- 
fences, and  for  the  protection  of  the  said  lands,  to  levy  and  assess  upon 
the  owners  thereof  annual  rates,  to  be  applied  virith  the  said  tolls  to  the 
general  purposes  of  the  said  trusts ;  and  it  was  also  thereby  provided 
and  enacted  (section  47)  that  nothing  in  that  act  contained  should 
extend,  or  be  deemed  or  construed  to  extend,  to  prejudice,  diminish, 
alter,  or  take  away,  any  of  the  rights,  powers,  or  authorities  vested  in 
the  commissioners  for  the  time  being,  acting  under  the  authority  of  the 
said  act,  1  &  2  Greo.  4,  c.  59,  but  all  the  rights,  powers,  and  authorities, 
vested  in  them,  should  be  as  good,  valid,  and  effiectual,  as  if  the  said 
act  now  in  recital  had  not  been  made,  saving  except  that  they,  the 
said  commissioners,  should  from  thenceforth  be  discharged  of  and 
from  the  expense  of  making  and  maintaining  so  much  of  the  said 
road  as  was  situate  within  the  said  town  of  Worthing,  and  of  mak- 
ing and  maintaining  groynes,  embankments,  and  other  sea  defences  for 
the  protection  of  the  same.    The  said  road  was  accordingly  converted 
into  a  turnpike  road,  and  was  widened,  raised,  and  diverted,  in  pur- 
saance  of  the  provisions  of  the  said  act     The  whole  of  that  portion 
of  it  which    forms  the  subject   of   the   said   order  of  justices,  lies 
within  the  limits  of  the  said  town  of  Worthing,  and  from  time  to 
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time  during  the  last  six  years  has  been  damaged  by  the  encroach- 
ment  of  the  sea,  and,  at  certain  points,  the  road  itself  has  actually 
been  carried  away,  and  a  new  portion  of  road  was,  in  the  winter  of 
1852,  substituted.  The  surveyor  of  the  said  parish  of  Broadwater 
has  annually  paid,  since  the  passing  of  the  Worthing  Town  Act, 
1  &  2  Creo.  4,  c  59,  a  certain  sum  of  money  to  the  commissioners 
of  the  said  town  out  of  the  general  highway  rate  of  the  said  parish 
of  Broadwater,  as  and  by  way  of  contribution  towards  the  expense 
of  repairing  such  parts  of  the  highways  lying  within  the  limits  of 
the  said  town,  as  the  said  commissioners  had  taken  upon  themselves 
to  repair,  and  the  said  surveyor  has,  from  the  year  1834,  paid  to  the 
said  respondents  the  yearly  sum  of  21L  IO5.,  up  to  the  month  of  No- 
vember, 1852,  when  such  payments  altogether  ceased.  In  the  last 
year,  1852,  by  an  act  of  parliament,  the  town  of  Worthing,  as  a  dis- 
trict, was  brought  within  the  provisions  of  the  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  63,  and  a  local  board  was  appointed,  which  it 
was  declared  should,  within  the  limits  of  their  district,  exclusively  of 
any  other  person  whatever,  execute  the  office  of  the  surveyor  of 
highways,  and  have  all  such  powers,  authorities,  duties,  and  liabili- 
ties, as  any  surveyor  of  highways  in  England  was  then,  or  might 
thereafter  be  invested  with,  or  be  liable  to,  by  virtue  of  his  office,  by 
the  laws  in  force  for  the  time  being,  except  in  so  far  as  such  powers, 
duties,  or  authorities  were  or  might  be  inconsistent  with  the  pro- 
visions of  that  act,  and  the  inhabitants  of  any  district  should  not, 
in  respect  of  any  property  situate  therein,  be  liable  to  the  pay- 
ment of  highway  rate  or  other  payment,  not  being  a  toll  in  respect 
of  making  or  repairing  roads  or  highways  within  any  parish,  town- 
ship or  place,  situate  beyond  the  limits  of  such  district  Portions 
of  the  original  turnpike  road  in  question,  as  well  as  the  substi- 
tuted new  parts  of  it  within  the  town  of  Worthing,  being  out  of 
repair,  arising  firom  the  encroachment  of  the  sea,  and  the  revenues 
accruing  to  the  said  respondents  by  virtue  of  the  said  act,  7  Geo.  4, 
c.  10,  having,  from  divers  causes,  become  quite  insufficient  to  niain- 
tain  the  said  roads,  and  keep  up  the  said  groynes  and  sea  defences, 
application  was  made  to  the  justices  aforesaid,  under  the  statute 
4  & 5  Vict  c  59,  and  the  order  appealed  against  was  made  by  them; 
the  proper  notice  of  such  intended  proceedings  having  been  served 
upon  the  appellant  as  surveyor  of  the  highways  of  the  parish  of 
Broadwater,  but  no  notice  thereof  having  been  at  any  time  served 
upon  the  board  of  health  of  Worthing.  The  following,  amongst 
others,  were  the  material  grounds  of  appeal :  First,  that  the  road  in 
question  was  not  a  turnpike  road,  within  the  meaning  of  the  4  &  5 
Vict  c.  59;  secondly,  that  the  appellant  had  no  authority,  under 
statute  5  &  6  Will.  4,  c.  60,  to  pay  the  sum  of  250/:,  or  any  other 
sum,  out  of  the  highway  rates,  to  be  levied  by  him  by  virtue  of  the 
last^mentioned  act  of  parliament,  in  the  said  parish  of  Broadwater, 
for  the  repairs  of  the  said  road ;  thirdly,  that  the  town  of  Worthing 
being  a  district  under  the  Public  Health  Act,  and  the  local  board  of 
health  for  such  district  being  under  such  act  the  surveyors  of  the 
highways  of  such  district,  which  is  part  of  the  parish  of  Broadwater, 
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the  said  order  was  bad  because  no  notice  was  given  to  the  said  local 
board,  as  such  surveyors,  of  the  intended  application  for  such  order; 
fourthly,  that  since  the  town  of  Worthing  had  been  constituted  a 
district  under  the  Public  Health  Act,  it  was  not  competent  to  the 
said  justices  to  make  an  order  on  the  surveyor  of  highways  of  the 
said  parish  of  Broadwater,  to  raise  money  within  the  said  district 
for  the  repair  of  the  said  road ;  fifthly,  that  the  appellant  was  only 
surveyor  of  that  part  of  Broadwater  which  is  not  within  the  district 
of  Worthing,  and  not  of  the  whole  parish^  as  supposed  in  the  said 
order;  sixthly,  that  the  town  of  Worthing,  part  of  the  parish  of 
Broadwater,  was  and  is  a  district  maintaining  its  own  highways, 
and  that  the  road  in  question  is  wholly  sitmate  within  such  town  and 
district  of  Worthing,  and  that  under  the  statute  4  &  5  Vict  c.  59,  if 
the  said  order  could  be  made  on  any  one,  it  could  only  be  made  on 
the  local  board  of  health  of  such  district  of  Worthing,  as  surveyors 
of  the  highways  of  such  district ;  seventhly,  that  the  said  order  was 
bad,  inasmuch  as  it  virtually  repealed  the  57th  section  of  the  Wor- 
thing and  Lancing  Turnpike  Road  Act,  and  the  117th  section  of  the 
Public  Health  Act,  1848,  11  &  12  Vict  c.  63,  and  the  provisions  of 
the  statute  5  &  6  Will.  4,  c.  50.     Each  of  the  above-named  acts  of 
parliament  were  to  be  deemed  part  of  the  present  case,  and  to  be 
referred  to  by  the  court  and  the  counsel  on  either  side  during  the 
argument. 

The  questions  for  the  opinion  of  the  court  were,  first,  whether  such 
notice  ought  to  have  been  served  upon  the  board  of  health  of  Wor- 
thing ;  secondly,  whether  the  order  was  rightly  made,  or  whether  it 
ought  to  have  been  made  on  the  board  of  health  of  Worthing  alone, 
or  on  the  said  surveyor  jointly  with  the  said  board  of  health;  thirdly, 
whether  the  statute  4  &  5  Vict,  c  59,  as  continued  by  subsequent 
statutes,  applied  to  the  Worthing  and  Lancing  turnpike  road.  If  the 
court  should  be  of  opinion  that  notice  need  not  have  been  served  on 
the  board  of  health  of  Worthing,  and  that  the  order  of  the  justices 
was  rightly  made,  and  that  the  statute  4  &  5  Vict.  c.  59,  as  continued 
by  subsequent  statutes,  applies  to  the  Worthing  and  Lancing  turn- 
pike road,  then  the  order  of  sessions  was  to  be  quashed,  and  the 
original  order  of  justices  to  be  confirmed ;  but,  if  the  court  should  be 
of  opinion  that  notice  ought  to  have  been  served  on  the  board  of 
health  of  Worthing,  or  that  the  order  of  justices  ought  to  have  been 
made  on  the  said  board,  either  alone  or  jointly  with  the  said  sur- 
veyor, and  not  as  aforesaid,  or  that  the  statute  does  not  apply  to  the 
Worthing  and  Lancing  turnpike  road,  then  the  said  order  of  sessions 
was  to  be  confirmed,  and  the  original  order  of  justices  was  to  remain 
quashed. 

May,  6th.  Johnson  and  Wyatt,  a^ued  in  support  of  the  rule  of 
Sessions,  and  referred  to  Elmer  v.  The  Norwich  Board  of  Healthy  3 
El.  &  B.  517 ;  8.  c.  25  Eng.  Rep.  58 ;  and  The  Queen  v.  Hornsea^ 
23  Law  J.  Rep,  (n.  s.)  Q.  B.  59 ;  s.  c.  25  Eng.  Rep.  582. 

Cowling  and  Yates^  argued  contra.  Cur.  adv.  vuU. 
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The  jadgment  of  the  court  (Lord  Campbell,  C.  J.,  Wiohtman,  J^ 
and  Crompton,  J.)  was  now  delivered  by 

WiGHTMAN,  J.  At  a  special  session  for  the  highways,  two  justices 
made  an  order,  under  the  4  &  5  Vict.  c.  59,  s.  1,  upon  the  surveyor  of 
the  highway  of  the  parish  of  Broadwater,  for  payment  of  a  sum  of 
money  to  the  trustees  of  a  turnpike  road,  to  be  laid  out  in  the  repair 
of  a  part  of  the  turnpike  road,  within  the  town  of  Worthing,  in  the 
parish  of  Broadwater.  The  Quarter  Sessions,  upon  appeal,  quashed 
the  order,  subject  to  the  opinion  of  this  court  upon  the  facts  stated  in 
a  special  case.  Upon  the  argument,  in  this  case,  three  questions  were 
raised  for  our  consideratiofi :  First,  as  to  whether  the  road  in  question 
is  a  turnpike  road,  within  the  meaning  of  the  4  &  5  Vict,  c  59,  s.  1. 
Secondly,  as  to  the  effect  of  the  57th  section  of  the  7  Geo.  4,  c.  10, 
which,  it  was  said,  discharged  the  town  of  Worthing  from  the  mak- 
ing and  maintaining  the  road  in  question.  And,  thirdly,  and  princi- 
pally,  on  the  effect  of  the  Health  of  Towns  Act  on  the  liability  to 
contribute  to  the  repairing  of  the  road. 

With  regard  to  the  first  question,  we  intimated  our  opinion  during 
the  argument,  that  the  road  was  a  turnpike  road,  within  the  meaning 
of  the  4  &  5  Vict.  c.  59,  s.  1.  It  was  argued  that  the  making  the 
groynes  for  the  defence  of  the  road,  was  also  an  advantage  to  the 
owners  of  the  land,  which  those  groynes  would  defend  from  the  incur- 
sions of  the  sea ;  and  that  money  expended  by  the  trustees  upon  those 
groynes,  would  enure  to  the  benefit  of  those  lands  as  well  as  to  the 
benefit  of  the  turnpike  road ;  but  the  owners  were  to  pay  a  definite  an- 
nual sum,  correctiy  and  properly  estimated,  as  we  must  suppose,  with 
reference  to  the  advantage  they  would  derive.  This  sum  would  be  in 
ease  of  the  persons  bound  to  repair  the  road ;  the  act  expressly  consti- 
tutes it  a  turnpike  road,  and  we  see  no  reason  whatever  for  thinking  that 
this  is  not  a  turnpike  trust  within  the  meaning  of  the  4  &5  Vict  c  59,  s.  1. 

With  regard  to  the  second  point,  it  was  conceded  that  the  excep- 
tion at  the  end  of  the  47th  section  of  this  same  Turnpike  Act,  had 
the  eflect  of  entirely  relieving  the  town  of  Worthing  from  the  liability 
of  maintaining  the  road.  The  provision  in  question  is  contained 
in  a  clause  for  saving  the  rights  of  the  commissioners  of  the  town  of 
Worthing,  under  a  former  act  of  parliament;  and  the  clause  in 
question  enacts  that  the  rights,  powers,  and  authorities  vested  in 
those  commissioners  shall  be  good  and  valid,  save  and  except  that 
the  commissioners  shall  be  freed  and  discharged  from  the  expense  of 
making  and  maintaining  so  much  of  the  road  as  is  situate  within  the 
town  of  Worthing,  and  of  making  and  maintaining  groynes,  embank- 
ments, and  other  sea  defences  for  the  protection  of  the  same.  We 
construe  this  enactment  as  taking  the  road  out  of  the  control  of  the 
commissioners,  it  being  made  by  the  other  parts  of  the  act  a  turnpike 
road,  under  the  management  of  the  turnpike  trustees.  Before  the 
passing  of  the  Turnpike  Act,  the  road  was  under  the  management 
of  the  commissioners  under  the  prior  act,  and  it  was  proper,  in  sub- 
jecting it  to  the  management  of  the  turnpike  trustees,  to  say  that  the 
conmiissioners  should  no  longer  have  the  control  over  it,  and  should 
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be  £reed  from  the  obligation  of  maintaining  it.  The  effect  seems  to 
be,  that  the  management  of  the  road  was  ^ansferred  from  the  com* 
missioners  to  the  tnrnpike  trustees,  and  the  road  became,  in  effect, 
a  turnpike  road,  under  the  management  of  trustees,  having  the 
right  under  the  statutes,  to  seek  relief  from  the  parish,  in  case  of 
deficiency  of  then:  funds,  the  parish  remaining  liable  to  indictment  at 
common  law  for  the  repair  of  the  road. 

Assuming,  then,  that  the  road  in  question  was  a  turnpike  road, 
within  the  meaning  of  the  4  &  5  Vict,  c  52,  s.  1 ;  and  that  the  liabili- 
ties of  the  trustees,  and  of  the  parish,  were,  after  the  passing  of  the 
Turnpike  Act,  the  same  as  in  the  case  of  ordinary  turnpike  trusts,  the 
remaining  question,  which  is  one  of  some  dimculty,  and  of  equal 
general  importance,  is,  as  to  the  effect  of  the  Health  of  Towns  Act, 
when  the  town  of  Worthing  became  a  district  under  the  provisions 
of  that  statute.  By  the  68th  section  of  the  Public  Health  Act,  the 
streets,  which,  by  the  interpretation  clause,  include  all  highways  not 
being  turnpikes,  are  vested  in  the  local  board,  who  are  charged  by  the 
act  with  levelling,  paving,  flagging,  channelling,  altering,  and  repairing 
Ihe  same.  Turnpike  roads  appear  to  have  been  excluded  from  these 
provisions,  for  the  purpose  of  their  being  left  under  the  control  of 
turnpike  trastees.  We  held,  in  Elmer  v.  3%e  Norwich  Board  of 
HeaUhj  that  the  expenses  of  repairing  the  highways  within  the  dis- 
trict, which  are  expressly  charged  by  the  act  upon  the  local  board  of 
health,  were  to  be  defrayed  by  a  district  rate  under  the  act,  &nd  not 
by  a  highway  rat?.  We  are  now  to  consider  how  the  contributions 
for  the  repair  of  that  part  of  a  turnpike  road,  which  lies  within. the 
district  of  a  local  board  of  health,  part  of  a  parish,  is  to  be  raised. 
By  the  117th  section  of  the  act,  the  local  boaid,  within  the  limits  of 
the  district,  are,  exclusively  of  any  other  person,  to  execute  the  office 
of,  and  be  surveyors  of  highways,  and  to  have  all  the  powers,  duties, 
and  liabilities  of  surveyors  of  highways,  except  so  far  as  is  inconsist- 
ent with  the  provisions  of  this  act  In  the  Norwich  Case,  before 
referred  to,  we  intimated  our  opinion  that  the  local  board  became  the 
surveyor  of  the  whole  district,  and  not  the  surveyor  of  any  particular 
parish  within  the  district.  In  the  present  case,  no  question  as  to  dif- 
ferent parishes  within  the  district  arises,  the  whole  district  forming 
part  of  the  parish  of  Broadwater.  By  the  express  words  of  tljis  provis- 
ion, the  surveyors  of  the  entire  parish,  were  excluded  from  executing 
the  office  of,  or  being  surveyor  of  highways  within  the  district;  and 
the  local  board  are  to  haVe  the  powers,  duties,  and  liabilities,  except 
when  inconsistent  with  the  provisions  of  the  act  Then  follows  the 
very  important  part  of  the  117th  section,  upon  which  the  counsel  for 
the  surveyors  of  the  parish  mcunly  relied :  ^^  And  the  inhabitants  of 
any  district  shall  not,  in  respect  of  any  property  situate  therein,  be 
liable  to  the  payment  of  highway  rate,  or  other  payment,  not  being 
a  toll,  in  respect  of  making  or  repairing  roads  or  highways  within 
any  parish,  township,  or  place,  or  part  of  any  parish,  township,  or 
place,  situate  beyond  the  limits  of  such  district"  Nothing  can  be 
more  strong  than  this  provision,  to  show  that  the  local  district  is  to 
be  entirely  relieved  from  all  rates  or  payments  not  being  a  toll,  in 
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respect  of  the  repair  of  all  roads  or  highways  in  any  spot  beyond  the 
limits  of  the  district  The  clause  is  not  like  the  68th  section,  which 
uses  the  word  "street,"  explained  by  the  interpretation  clause  to 
include  highways  exclusive  of  turnpike  roads ;  but  the  clause  uses 
the  word  "  road  "  as  if  expressly  to  extend  to  all  roads,  and  not  to  be 
confined  to  highways  not  turnpike,  the  management  of  which  is 
vested  in  the  local  board.  The  exception,  also,  of  the  payment  of 
tolls,  appears  to  show  that  turnpike  roads  were  not  excluded  from 
this  provision.  The  effect  of  this  provision,  exempting  the  inhab- 
itants of  the  district  from  payment  of  the  repairs  of  any  road  out  of 
the  district,  coupled  with  the  preceding  provision  by  which  the  duties 
and  liabilities  of  the  surveyors  of  the  district,  are  thrown  exclusively 
upon  the  local  board,  appears  to  us  to  be  that  the  liability  to  con- 
tribute to  repair  in  the  event  of  a  deficiency  of  the  turnpike  funds  is 
divided,  and  that  the  .part  of  the  parish  without  the  district,  remains 
liable  to  contribute  in  case  of  deficiency  to  the  repair  of  any  part 
within  the  parish,  and  not  being  within  the  district,  whilst  the  cOstiict 
remains  alone  liable  to  such  contribution  for  the  repair  of  any  part  of 
the  road  within  the  district  After  the'words  of  the  117th  section,  which 
so  expressly  excludes  any  exercise  of  the  powers  of  the  parish  sur- 
veyors within  the  district,  and  after  the  immediately  subsequent 
Erovision,  which  expressly  relieves  the  inhabitants  of  the  district  from 
ability  to  any  payment  for  the  repeiir  of  any  road  beyond  the  limits 
of  the  district,  it  seems  to  us  quite  impossible  to  hold  that  the  former 
powers  of  the  surveyors  of  the  entire  parish,  reihain  so  that  they 
could  make  a  general  rate  upon  the  inhabitauits  of  the  parish,  includ- 
ing the  district  for  the  repair  of  any  part  of  the  road  situate  in  the 
parish  of  Broadwate];,  without  the  district  And,  if  the  whole  parish 
cannot  be  made  to  contribute  as  to  what  lies  out  of  the  district,  it 
would  be  manifestly  unjust  to  the  part  of  the  parish  without  the  dis- 
trict, that  the  whole  parish  should  be  taxed  for  the  repair  of  the  part 
within  the  district  of  Worthing,  and  the  statute  takes  away  all  power 
of  the  parish  surveyors  to  interfere  in  the  district  The  only  way  of 
carrying  out  the  intention  of  the  legislature,  appears  to  us  to  be  by 
holding  that  the  two  parts  of  the  parish  become  entirely  distinct,  for 
the  purpose  of  contributing  towards  the  repair  df  the  turnpike  roads, 
as  well  as  for  that  of  repairing  the  general  highways ;  and  we  see  no 
difiiculty  in  the  local  board  being  ordered  to  make  contribution  under 
the  4  &  5  Vict  c.  69,  in  the  case  of  a  deficiency  of  the  turnpike 
funds.  It  would  be  sufficient  for  the  decision  of  the  case,  to  say,  that 
the  power  of  the  surveyors  of  the  parish  to  make  any  rate  upon  the 
inhabitants  of  the  district,  is  gone  ;  but,  we  think  it  right  to  say,  with 
reference  to  the  question  proposed  to  us,  and  for  the  future  guidance 
of  the  parties,  that  we  think  that  the  local  board  of  health  may  well 
make  a  highway  rate  for  the  purpose  of  meeting  such  a  contribution 
els  that  in  question.  Their  powers  as  surveyors,  within  the  limits  of 
the  district,  seem  amply  sufhcient  for  these  purposes. 

It  will  be  seen  that  the  effect  of  our  decision  in  this  and  the  Norwich 

.  Cascj  is,  that  whilst  the  expense  of  the  repairing  and  doing  the  other 

matters  to  the  streets  and  highways  which  is  expressly  made  a  charge 
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upon  the  local  board  by  the  Health  of  Towns  Act,  is  to  be  defrayed 
ont  of  a  distinct  rate ;  any  sum  to  be  paid  by  way  of  contribution 
towards  the  deficiency  of  the  funds  of  a  turnpike  trust,  under  the 
4  &  5  Yict.  c.  59,  is  to  be  raised  by  the  local  board  as  surveyors,  by  a 
highway  rate. 

This  is  in  conformity  with  the  observations  of  the  late  Mr.  Lawes, 
in  the  notes  to  his  edition  of  the  Health  of  Towns  Act,  in  one  of 
which,  (see  note  p.  152,)  after  stating  the  difficulties  that  have  arisen, 
he  comes  to  the  conclusion  that  the  expense  of  repairing  and  dealing 
with  the  streets,  including  highways,  expressly  charged  on  the  local 
board  by  the  act,  are  to  be  defrayed  by  a  distinct  rate ;  whilst  in  the 
note  p.  187,  he  observes,  that  the  local  board  may  still  have  to  levy  a 
highway  rate  for  purposes  other  than  the  matters  thrown  on  the  dis- 
trict rate  by  the  act  The  raising  a  sum  of  money  for  contribution 
towards  the  repair  of  a  turnpike  road,  seems  a  matter  for  which  the 
local  board  would  have  to  resort  to  the  powers  of  rating  under  the 
Highway  Act,  transferred  to  them  by  the  117th  section  of  the  Health 
of  Towns  Act 

The  order  of  the  two  justices  in  question,  having  been  made  against 
parties  having  no  fund  applicable  by  law  to  the  purpose  in  question, 
and  no  power  to  raise  such  a  fund,  is  bad,  and  the  Court  of  Quarter 
Sessions  were  right  in  quashing  the  order.  Our  judgment  is,  there- 
fore, that  the  orckr  of  Sessions  quashing  the  order  of  tiie  magistrates, 
be  confirmed. 

Order  of  Sessions  confirmed. 


IK  THE  EXCHEQUEB  CHAMBEB. 

BouGLEAUX  V.  SwATNE,  and  others. 

Jane  1, 1854. 

Costs  in  Error  —  Security  —  Foreigner  residing  Abroad. 

Flaindff  in  error,  was  a  foreigner  residing  abroad,  and  had  given  secnrit/  for  costs  in  the 
conrt  below.  This  court,  after  joinder  in  error,  stayed  proceedings  until*  security  was 
giren  for  the  costs  of  the  proceedings  in  error. 

I 

This  was  an  action  upon  a  deed  relating  to  a  patent  There  was 
a  special  verdict,  upon  which  the  court  below  gave  judgment  for  the 
defendants  in  last  Hilary  term,  January  30,  (not  reported.)  The 
plaintiff  below  thereupon  brought  a  writ  of  error,  which  stood  for 
ailment  on  this  day.  The  plaintiff  in  error  was  a  foreigner  residing 
abroad,  and  had  given  security  for  costs  in  the  court  below.  After 
joinder  in  error  an  application  was  made  to  the  court  below  by  the 
defendants  in  error,  that  the  proceedings  in  error  should  be  stayed 
voii,  XXVI.  17 
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until  the  plaintiff  in  error  had  given  security  for  the  costs  of  the  pro- 
ce^dings  in  error ;  but  Crompton,  J.,  to  whom  the  application  was 
made,  declined  to  interfere. 

Bovill,  for  the  defendants  in  error,  moved  that  all  proceedings  should 
be  stayed,  or  that  the  plaintiff  in  error  should  give  security  for  the 
costs  of  the  plaintiff  in  error.  [He  referred  to  Pray  v.  EdUj  1  T.  R. 
267 ;  Benazech  v.  Bessett,  1  C.  B.  313 ;  9  Jur.  376 ;  HagKarth  v. 
Wilidnson,  in  error,  12  Q.  6. 851 ;  and  Lewis  v.  OvenSj  5  B.  &  AL  365-3 

KarskJce,  contra.  It  is  sufficient  that  the  defendants  in  error  have 
got  their  security  for  the  costs  in  the  court  below ;  a  writ  of  error  is 
to  be  considered  as  a  step  in  the  cause,  and  is  the  right  of  the  party. 
[He  cited  Jones  v.  Jacobs^  2  DowL  442,  and  Kent  v.  Jbofe,  7  I>owL 
572.]  Further:  the  application  is  too  late,  being  made  after  joinder 
in  error. 

Jervis,  C.  J.  The  writ  of  error  is  substantially  a  new  proceeding, 
and  therefore  this  application  is  well  founded  in  principle,  and  security 
for  costs  must  be  given. 

Pollock,  C.  B.,  Alderson,  B.,  Maule,  J.,  Crebswell,  J.,  Platt, 
B.,  Martin,  B.,  and  Crowber,  J.,  concurred. 

Application  granted. 


BAIL  COUBT. 

Mitchell  v.  Hender. 

April  27,  1854. 

County   Court  —  ConcurretU  Jurisdiction  —  Place  of  carrying  on 

Business. 

A  surgeon,  having  a  fixed  residence,  but  attending  npon  his  patients  at  their  houses  in 
several  parishes,  carries  on  his  bnsinesB  within  the  jnrisdictioii  of  the  county  ooort  in 
which  those  parishes  are  situate. 

This  was  an  action  to  recover  firom  the  defendant  the  sum  of  lOL 
16s.  8d.  for  work  done  by  the  plaintiff  in  a  certain  mine,  the  defendant 
being  a  shareholder  in  the  mine.  The  cause  was  tried  under  a  writ 
of  trial  before  the  undersheriff  of  Cornwall,  and  a  verdict  returned  for 
the  amount  claimed.  The  mine  was  situate  in  the  parish  of  Altarnum, 
in  Cornwall,  within  the  jurisdiction  of  the  county  court  of  Launces- 
ton,  where  the  plaintiff  dwelt  during  the  performance  of  the  work  and 
when  the  suit  was  commenced,  and  he  was  retained  there  by  the 
captain  of  the  mine  to  perform  the  worL     The  defendant  was  a 


COURT  OP  QUEEN'S  BENCH,  1854.  195 

MitdieU  V.  Hender. 

_   > __^ 

snigeon  and  apothecary,  dwelling  and  carrying  on  business  at  Calling- 
ton,  within  the  jurisdiction  of  the  county  court  of  Liskeard.     In  his 
affidavit,  however,  it  was  sworn  that  ''he  doth,  and  at  the  time,  &c., 
did,  carry  on  his  profession  or  business  of  a  surgeon,  apothecary,  and 
accoucheur,  within  the  jurisdiction  of  the  cotltity  court  holden  at 
Laiinceston,  in  the  said  county,  and  there  did,  and  now  does,  daily 
attend  to  the  several  patients  of  him,  this  deponent,  requiring  his  ad- 
vice and  attendance  as  such  surgeon,  apothecary,  and  accoucheur, 
(such  patients  being  resident  within  the  several  parishes  of  Stoke 
Ciemsland,  Northell,  and  Leazant,  and  the  said  parish  of  Altamum,) 
at  and  within  the  said  last-mentioned  several  parishes,  all  of  which  are 
situated  wholly  within  the  jurisdiction  of  the  county  court  of  Ck>m- 
wail,  holden  at  Launceston  aforesaid.''     It  further  appeared  by  the 
affidavit,  that  at  the  time  of  bringing  the  action  he  was  appointed 
by  the  guardians  of  the  Launceston  Union  to  attend  paupers  at  their 
residences  in  one  of  the  parishes  of  the  union  within  the  jurisdiction 
of  the  county  court  of  Launceston.     The  defendant  was  a  partner  in 
the  mine  at  Altamum.     The  lease  and  cost-book  were  given  in  evi- 
dence, and  were  proved  to  have  been  executed  by  the  defendant,  at 
Callington,  which  was  less  than  twenty  miles  urom  the  plaintiff's 
dwelling.     Upon  the  above  facts  an  application  was  now  made,  on 
tiie  part  of  the  plaintiff,  for  the  costs  of  the  action,  under  the  15  &  16 
Vict  c,  64,  s.  4. 

I 
I 

Maynardi  tat  the  plaintiffl  This  case  is  within  the  concurrent  juris- 
diction clause  of  the  County  Courts  Act,  9  &  10  Vict,  c  95,  s.  128,  as 
the  cause  of  action  did  not  arise  wholly,  or  in  some  material  point 
within  the  jurisdiction  of  the  county  court  within  which  the  defend- 
ant dwells  or  carries  on  his  business.  That  section  contemplates  the 
carrying  on  business  in  some  fixed  locality.  A  surgeon  can  only  be 
said  to  carry  on  his  business  where  he  has  his  surgery  and  dispenses 
medicines,  and  does  not  carry  on  his  business  in  the  several  districts 
where  he  visits  and  attends  his  patients.  Rolfe  v.  Learmouth^  14 
Q.  B.  196. 

[CoLERinoE,  J.  Suppose  a  retiring  partner  covenanted  not  to  carry 
on  business  within  twenty  miles  of  the  original  place  of  business,  and 
he  attended  patients  within  that  distance,  would  not  that  amount  to 
a  breach  of  his  covenant  ?  Some  apothecaries  do  not  keep  a  shop. 
Does  not  an  accoucheur  carry  on  his  business  at  the  houses  of  those 
he  visits  professionally  ?] 

In  Buckley  v.  Hanrij  5  £xch.  43,  it  was  held,  that  a  clerk  who  resided 
out  of  the  city  of  London,  but  attended  daily  at  an  office  within  the 
city,  was  not  a  person  carrying  on  business  within  the  city.  The 
whole  of  the  business  must  be  carried  on  within  the  district.  Stephens 
V.  Derry^  16  East,  147 ;  Cfray  v.  Cookj  8  East,  336.  Again :  the  carry- 
ing on  business  must  be  personal,  and  therefore  the  fact  of  the  de- 
fendant being  a  partner  in  the  mine  at  Altarnum  does  not  satisfy  the 
statute.  The  defendant's  affidavit  does  not  expressly  state  that  he 
had  any  patients  within  the  parishes  mentioned. 

[CoLERinoE,  J.    But  the  defendant  states  that  he  .daily  attends  his 
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patients  there ;  and  that  mast  mean  that  he  has  patients  there  to  at- 
tend. He  cited  Johnson  v.  Wardj  7  C.  B.  868,  and  Boom  v.  CoUamj 
5  Exch.  820 ;  s.  c.  1  Eng.  Bep.  505. 

Collier  showed  cause  in  the  first  instance.  The  lease  and  cost- 
book  were  executed  at  Callin&^n,  in  the  Ldskeard  coanty  court 
district ;  and  this  was  a  material  point  of  the  caase  of  action.  Roff 
V.  MUerj  14  Jur.  746 ;  Norman  v.  Marchant,  7  Exch.  723 ;  s.  c.  12 
Eng.  Rep.  576. 

[Coleridge,  J.  They  were  material  evidence;  but  every  thing 
necessary  to  be  proved,  is  not  part  of  the  cause  of  action.  The  action 
was  not  upon  the  lease ;  the  work  done  by  the  plaintiff,  and  his  em- 
ployment by  the  defendant,  were  the  cause  of  action.  He  cited  Heaih 
v.  Long,  1  Lownd.  M.  &  P.  333.] 

The  authority  to  employ  the  defendant  was  given  where  the  cost- 
book  was  signed. 

Ma^fnard  replied. 

Coleridge,  J.  This  rule  must  be  refused,  upon  the  ground  that 
the  defendant  carried  on  his  business  within  the  jurisdiction  of  the 
county  court  of  Launceston.  These  affidavits  should  be  framed  with 
sufficient  strictness  to  enable  us  to  see  that  there  is  no  evasion  of  the 
statute,  and  that,  in  substance,  it  has  been  complied  with.  The  de- 
fendant states,  that  he  ^'  did,  and  now  does,  daily  attend  several  pa- 
tients resident  in  parishes,  which  are  within  the  jurisdiction  of  the 
Launceston  county  court"  This  is  an  averment  that  he  has  patients 
there,  and  attends  them,  and  to  attach  any  other  meaning  to  the 
words,  would  be  a  mere  trifling  with  words.  The  construction  of  the 
128th  section  of  the  act  of  parliament,  ought  not  to  be  governed  by 
that  which  has  been  put  upon  statutes  wherein  the  words  are  not 
precisely  the  same.  The  words  are :  "  where  the  cause  of  action  did 
not  arise  wholly,  or  in  some  material  point,  within  the  jurisdiction  of 
the  court  within  which  the  defendant  dwells  or  carries  on  his  business 
at  the  time  of  the  action  brought"  The  section,  therefore,  points  out 
as  the  circumscribed  locality,  not  a  mathematical  point,  but  the  juris- 
diction of  the  court,  covering  a  considerable  area.  I  think  that  busi- 
ness carried  on  by  agency  only  within  these  limits,  is  not  sufficient 
The  dwelling  or  the  carrying  on  of  the  business  must  be  personal; 
but,  if  the  nature  of  a  man's  business  is  to  be  moving  about,  I  think 
that,  whilst  so  moving  about,  he  is  carrying  on  his  business.  The 
defendant  says,  that  he  is  daily  attending  patients,  as  a  surgeon, 
apothecary,  and  accoucheur,  within  the  several  parishes  mentioned  in 
the  affidavit  He  carries  on  his  business,  therefore,  within  the  county 
court  district  in  which  those  parishes  are.  Several  cases  have  already 
been  decided.  The  first  is  that  of  Eolfe  v.  Learmouth,  in  which  the 
deputy  sealer  of  the  writs,  whose  duty  it  was  to  attend  upon  the 
lord-chancellor,  wherever  he  might  be,  was  the  defendant :  it  was 
held,  that  he  did  not  carry  on  business  at  any  fixed  place.  Buckley 
V.  Hann  was  dpcided  upon  the  authority  of  Bjolfe  v.  Leojrmouth. 
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Stephens  v.  Derry  was  a  decision  upon  a  different  act  of  parliament, 
the  London  Court  of  Requests  Act,  39  &  40  Qeo,  3,  c.  104 ;  the  resi- 
dence of  the  defendant  was  in  Middlesex,  where  his  wife  carried  on 
business,  he  himself  being  employed  as  a  clerk  in  the  office  of  a  solic- 
itor in  London :  the  judges  hela,  that  the  defendant  was  seeking  his 
livelihood  where  he  was  residing,  and  where  his  wife  was  carrying 
on  the  business.  Gray  v.  Cook  was  under  the  same  statute.  On  the 
whole,  therefore,  this  rule  must  be  refused. 

Bute  refused?" 


DOWDELL   V.  ThB    BoTAL   AUSTRALIAN    MaIL   StEAM   NAVIGATION 

Company. 

Jane  15, 1893. 

Taxation  of  Costs — Pa/rty  Witness  in  his  oum  Cause  —  Ride  for  new 
Trial  —  Maintenance  .Money  —  Seafaring  Man. 


is  an  actioii  br  a  aeafiuing  num,  for  wrongful  diimisgal  firom  the  aerrioe  of  a  steam-packaC 
companj,  pLuntlff  baring  obtained  a  verdict,  a  rale  nUi  for  a  now  trial  was  obtained  by 
defendants,  which  was,  uter  argument,  discharged.  On  taxation  of  costs,  the  master 
allowed  plaintiff  maintenance  from  the  time  of  granting  the  rale  to  the  time  of  discharging 
it,  on  the  ground  that  plaintiff  was  a  necessary  witness,  and  that  he  could  not  be  ready 
to  give  evidence  on  the  second  trial,  unless  he  had  remained  in  London,  and  that  ho  had 
no  means  of  earning  his  subsistence  in  London.  The  court,  under  the  peculiar  circum- 
stances of  the  case,  declined  to  disturb  the  condnsion  of  the  master,  bat  held,  that,  at  a 
general  rule,  sach  coets  onght  not  to  be  allowed. 

&ULB  calling  upon  the  plaintiff  to  show  cause,  why  the  master 
should  not  be  at  liberty  to  review  his  taxation  of  costs  herein.  It 
appeared  that  the  action,  which  was  for  wrongfully  dismissing  the 
plaintiff  from  the  service  of  the  defendants,  was  tried  at  the  Middle- 
sex Sittings,  on  the  3d  December,  1853,  when  a  verdict  was  found 
for  the  plaintiff,  damages  40^  A  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  verdict  being  against  the  evidence,  was  obtained  by 
tiie  defendants  in  Hilary  term,  January  14,  which  was  argued  and 
discharged  in  Easter  term,  and  the  master,  on  taxation,  made  his 
allocatur,  and  allowed  to  the  plaintiff  maintenance  money  from  the 
commencement  of  the  action  to  the  day  of  the  date  of  the  discharge 
of  the  rule.  The  affidavit  of  the  plaintiff,  on  which  the  master  acted, 
stated  that  the  plaintiff  was  a  seafaring  man,  and  had  been  detained 
in  this  country  from  the  time  of  the  commencement  of  the  suit, 
namely,  the  5th  September,  1853,  until  the  8th  May,  1854,  for  the 


1  But  see  Nussey  v.  Olendinning,  in  the  full  court,  (May  11,)  a  note  of  which  will 
be  found  in  23  Law  T.  93,  where  a  similar  question  arose,  the  defendant  in  that  case 
being  a  higler,  and  travelling  about  with  goods.  It  was  held,  that  "something like 
abiding  permanency  is  wanted  to  constitute  a  carrying  on  of  business  within  the  mean- 
ing  of  the  statute."  • 

IT 
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purpose  of  the  cause,  and  in  order  that  he  might  be  present  and  give 
evidence,  on  his  own  behalf,  on  the  trial  of  the  cause :  that  he  was 
advised  by  his  solicitors,  and  believed,  that  his  attendance  was  abso- 
lutely necessary,  and  that  the  cause  could  not  have  been  safely  tried 
without  his  being  present  to  give  evidence ;  that  the  cause  was  tried 
on  the  3d  December  last,  when  he  was  examined,  and  gave  evidence 
on  his  own  behalf;  that,  during  the  whole  time  of  his  detention  in 
this  country,  he  had  not  earn^  any  money  or  reward  of  any  kind, 
but,  on  the  contrary,  had  been  wholly  unemployed,  and  unable  to 
exercise  and  act  in  his  ordinary  occupation  of  a  ship's  purser ;  that 
during  the  time  of  his  detention  he  had  had  numerous  opportunities 
of  employment  in  the  way  of  his  business,  but  had  been  wholly  un- 
able to  avail  himself  of  any  such  employment,  by  reason  of  his  being 
necessarily  detained  in  this  country,  on  this  cause.     In  this  term,' 

Gray  showed  cause.  Statute  14  &  15  Vict,  c  99,  which,  by  sec- 
tion 2,  allows  parties  to  be  witnesses,  puts  the  party  in  the  same 
situation  as  a  witness  as  to  costs.  Howes  v.  Barber ,  16  Jur.  614 ; 
8.  c.  10  Eng.  Rep.  465.  If  this  had  been  the  case  of  another  witness, 
the  party  to  the  cause  would  have  been  entitled  to  the  costs  of  de- 
taining him,  after  notice  of  the  rule  nisij  for  a  new  trial,  the  action 
being  still  pending :  if  the  rule  nisi  was  made  absolute,  and  the  wit- 
ness had  not  been  detained,  his  absence  might  have  caused  a  post- 
ponement of  the  trial.  There  is  no  reported  case  in  which  the  ques- 
tion as  to  the  allowance  of  such  costs,  has  been  determined,  but  it 
occurred  incidentally  in  MourU  v.  LarkinSj  8  Bing.  195.  [He  also 
cited :  Tremain  v.  Barrett^  6  Taunt  88 ;  1  Afarsh.  563 ;  and  Lonergan 
V.  The  Royal  Exchange  Asswrance  Company.^  7  Bing.  725 ;  5  Moo.  & 
P.  447 ;  1  Dowl.  223.]  It  was  a  reasonable  thing  for  the  plaintiff 
under  the  circumstances,  to  stay  in  England,  in  order  to  give  evidence 
in  case  the  defendants  obtained  a  new  trial. 

[Lord  Campbell,  C.  J.  Suppose  the  plaintiff  had  subpoenaed  all 
the  crew  on  the  first  trial,  would  he  have  been  justified  in  detaining 
them  all,  after  the  rule  nisi  had  been  granted  ?] 

It  would  be  for  the  master  to  say,  whether  they  were  material  wit- 
nesses. 

[WiGHTMAN,  J.  You  would  Say  that  he  might  detain  all  the  wit- 
nesses whose  costs  the  master  allowed  on  the  first  trial 

Lord  Campbell,  C.  J.  Provided  their  attendance  could  not  be 
otherwise  obtained  on  the  second  trial.] 

In  the  case  of  mariners  whose  voyages  were  short,  the  detention 
might  not  be  necessary. 

I/ush,,  contra.  Maintenance  money  has  never  been  claimed  for  a 
witness  after  the  time  of  obtaining  a  rule  nisi  for  a  new  trial,  by 
reason  of  the  probable  expectation,  that  he  would  be  wanted  as  a 


1  Jane  8,  before  Lord  Cahfekll,  C.  J.,  GoLERmOK,  J.,  Eble,  J^  and  Ceoms^ 

TON,  J.  , 


COURT  OF  QUEEN'S  BENCH,  1864.  199 

Dowdell  V.  The  Royal  Anstraliaii  Mail  Steam  Navigation  Co. 

Txritness  on  the  second  trial ;  and  there  is  no  reason  for  making  such 
an  allovrance  in  favor  of  a  party,  because,  though  it  might  be  prudent 
for  a  party  to  detain  a  witness  under  such  circumstances,  he  has 
complete  control  over  his  own  movements ;  also,  as  a  party,  he  is  not 
entitled  to  expenses. 

[Crompton,  J.  Would  the  fees  for  retainers  be  aUowed,  if  they 
iKrere  renewed  on  a  rule  nisi  for  a  new  trial,  which  it  might  be  a  pru- 
dent thing  to  do  ?] 

No.  When  a  rule  nisi  for  a  new  trial  is  granted,  may  a  party  send 
to  Australia  for  a  material  witness,  in  the  expectation  of  another 
trial? 

[WiGHTMAN,  J.  In  this  case  the  plaintiff  had  succeeded  mainly 
on  his  own  evidence.] 

The  delay  which  occurs  before  a  rule  nisi  is  disposed  of,  is  the  act 
of  the  court,  for  which  the  defendants  ought  not  to  suffer. 

fCoLERiDOE,  J.  The  defendants  made  an  application  which  has 
failed. 

Lord  Campbell,  C.  J.  Suppose  the  rule  nisi  had  been  obtained 
by  false  affidavits,  it  would  be  hard  that  the  plaintiff  should  have  the 
expense  of  maintaining  himself  until  it  was  disposed  of.] 

The  affidavit  of  the  plaintiff  only  says,  that  he  lost  opportunities 
of  employment  as  purser.  He  might  have  had  other  occupation  on 
board  a  vessel,  which  would  have  returned  in  time  for  the  second 
triaL 

Owr.  adv.  vult 

June  15.  Lord  Campbell,  C.  J.,  said :  After  much  hesitation  and 
great  doubt,  we  have  come  to  the  conclusion  that  this  rule  should  be 
discharged ;  but,  we  are  anxious  that  it  should  not  be  considered  that 
we  lay  down  a  general  rule,  that,  where  the  court  grant  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  a  witness  may  be 
detained  at  the  expense  of  the  losing  party. 

The  circumstances  of  this  case  were  peculiar.  The  plaintiff  brought 
his  action  for  his  dismissal  from  the  service  of  the  Steam-packet  Com- 

Eany,  by  whom  he  had  been  hired  as  purser.     He  was  a  witness  for 
imself  at  the  trial,  and  the  material  and  almost  the  only  witness. 
He  obtained  a  verdict     Upon  a  motion  for  a  new  trial,  the  court 
granted  a  rule  to  show  cause,  which  was,  after  argument,-  discharged. 
On  the  taxation  of  costs,  the  master  made  an  allowance  to  the  plain- 
tiff for  his  maintenance  from  the  time  when  the  rule  to  show  cause 
was  granted  to  him,  to  the  time  of  its  discharge ;  but,  it  was  only  on 
the  ground  that  he  was  a  material  witness,  and  that  he  could  not 
have  been  ready  to  give  evidence  at  the  second  trial,  unless  he  had 
remained  in  London,  and  that  his  remaining  in  London  deprived  him 
of  the  means  of  obtaining  his  subsistence  by  going  abroad,  and  that 
in  London  he  had  no  means  of  earning  his  subsistence.     This  was  a 
loss  cast  upon  him  by  the  resistance  of  the  company  to  pay  his  ae- 
mand,  and  an  expense  incurred  by  their  obtaining  a  rule  to  snow 
cause  why  there  Should  not  be  a  new  trial     We  think  that,  under 
the  peculiar  circumstances  of  the  case,  this  may  be  considerea  as  pan 
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of  the  costs  of  the  rale  for  the  new  trial,  which  was  discharged.  We 
must  take  it,  that  the  master  considered  the  evidence  of  the  plaintiflr 
indispensable,  and  that  by  his  remaining  in  London,  onder  the  dz^ 
cnmstanoes,  these  costs  were  incurred ;  therefore,  we  decline  to  dis- 
tnrb  the  conclusion  to  which  the  master  has  come,  by  saying  that 
these  costs  onght  not  to  be  allowed. 

But,  we  must  cautionsly  guard  against  the  abuse  which  might 
arise  from  the  parties  to  the  cause  being  now  allowed  to  be  witnesses 
for  themselves.  As  parties,  they  are  not  entitled  to  any  allowance, 
in  respect  of  their  attendance  at  the  trial,  to  superintend  the  conduct 
of  the  cause ;  and  we  must  take  care  lest,  under  pretence  of  being  a 
witness,  the  party  to  the  cause  should  obtain  an  ctllowance,  which  he 
is  not  entitled  to  as  a  party.  This  is  not  to  be  drawn  into  a  prece- 
dent for  a  general  rule,  that  costs  of  witnesses  should  be  aUowed  be- 
tween the  time  of  granting  a  rule  and  the  time  of  discharging  it. 

Rule  discharged^  wUhaut  costs. 


Churchill  v.  Siogers. 

June  15, 1854. 

Co.  8a.  —  False  IndorseToerU  on  Warrant  —  Injury  and  Damage. 

Allegation  that  tho  defendant,  upon  a  writ  of  ca.  aa,,  properly  issued  at  his  instance,  for  a 
laree  amount,  bat  a  great  part  of  which  had  been  afterwards  satisfied,  had  falsely  and 
mslicioasly,  and  without  any  reasonable  or  probable  cause,  procured  the  sheriff  to  issue  a 
warrant  to  take  and  keep  the  plaintiff,  &c.,  and  had  falsely  and  maliciously,  and  without 
any  reasonable  or  probaole  cause,  procured  the  said  warrant  to  be  indorsed  to  levy  tha 
larlz^er  amoant ;  whereupon  the  plaintiff  had  been  taken  and  detained  for  four  weeks,  and 
whereby  he  had  sufferea  in  his  business  and  credit:  ^-. 

Bdd,  upon  demurrer,  to  disclose  a  sufficient  cause  of  action ;  for  it  was  alleged  that  the  act 
was  malicious,  &c.,  and  such  an  act  might  iniure  the  plaintiff,  as  by  rendering  it  more 
difficult  for  him  to  raise  means  to  satisfy  the  debt  really  due ;  and  it  was  alleged,  in  effect, 
that  it  had  conduced  to  some  part,  at  least,  of  his  detention  in  prison. 

Declaration,  that  before  the  grievances,  &c.,  the  plaintiff,  at  the 
request  and  for  the  accommodation  of  one  Mary  Ann  Helps,  accepted 
twt>  several  bills  of  exchange  drawn  on,  &c.,  by  the  said  Mary  Ann 
Helps,  &c.,  (for  68^  and  32^  10^.,)  which  said  bills  were  indorsed  by 
the  said  Mary  Ann  Helps  in  blank ;  and  thereupon  the  defendant, 
well  knowing,  &c.,  discounted,  &c.,  and  the  defendant  then  became 
and  was  the  legal  holder,  &c. ;  and  thereupon,  afterwards,  the  said 
Mary,  &c.,  married  one  Cheese ;  and  thereupon,  and  before  the  griev- 
ances, &c.,  and  after  the  bills  became  due,  the  defendant  commenced 
and  prosecuted  two  separate  actions  upon  the  said  bills,  that  is,  one 
against  the  plaintiff,  as  acceptor,  &c.,  and  the  other  against  Cheese, 
by  reason  of  his  wife,  &&,  having  been  the  drawer,  &c. ;  and  such 
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proceedings  were  bad^&c.;  that  afterwards,  and  before  the  grievancesi 
&c.,  the  now  defendant  recovered  against  the  now  plaintiff  the  amount 
of  the  said  bills,  to  wit,  100^  IO5.,  with  interest,  48^.,  and  to  wit,  12/.  45. 
for  costs,  making  in  all  115L  2$. ;  and  thereupon,  afterwards,  to  wit, 
on,  &c.,  the  now  defendant  caused  to  be  issued,  on  the  said  judgment 
against  the  now  plaintiff,  a  writ  of  ca,  sa,^  directed,  &c.,  to  take  the  now 
plaintiff,  &a,  so  that  he  might  have  his  body,  &c.,  to  satisfy  the  now  de- 
fendant 1\5L  25.,  which,  &x$.,  together  with  interest  from,  &c.,  and  which 
said  writ  was  indorsed,  &c,  to  levy  the  said  sum  of  115^  2$. ;  together 
with  interest ;  which  said  writ  the  now  defendant  delivered  to,  &c., 
the  sheriffs,  &c.;  and  the  said  sheriffs,  whilst,  &c.,  made  their  warrant, 
&C.,  to  take  and  keep  the  plaintiff  to  satisfy  the  said  sum  of  115/.  2$. 
and  interest,  &c. ;  and  the  said  warrant  was  not  executed  whilst  the 
said,  &C.,  were  sheriffs,  &c.,  and  thereby  the  said  warrant  expired,  &c. ; 
and  after  the  said  ca.  so.  had  been  issued  against  the  now  plaintiff, 
and  the  said  warrant  granted,  and  whilst  it  was  unexecuted,  &c.,  to 
wit,  on,  &c,  the  now  defendant  caused  to  be  issued  in  the  said  action 
against  Cheese  a  capias  to  take  Cheese,  until  he  should  give  bail,  or 
otherwise  satisfy,  &c.,  which  said  capias  was  delivered  to  the  sherifb, 
&C.,  indorsed  for  bail  for  100/.,  &c. ;  and  afterwards  the  said  sheriff, 
before,  &c.,  took  the  said  Cheese,  &c. ;  and  thereupon,  and  before  the 
grievances,  &c.,  the  said  Cheese  paid  to  the  now  defendant,  and  the 
now  defendant  accepted,  llOL  10s.  for  debt  and  costs,  &c. ;  and  there- 
upon the  whole  causes  of  action  on  the  said  bills,  &c.,  against  Cheese 
were  satisfied,  &c.  And  the  plaintiff  further  saith,  that  after  the  said 
cause  of  action  was  so  fully  satisfied  as  aforesaid,  and  after  the  said 
warrant  upon  the  said  co.  sa.  had  expired  by  reason  of  the  term  of 
office  of  the  said,  &c.,  sheriffs,  &c.,  having  expired,  the  defendant 
falsely,  maliciously,  and  without  any  reasonable,  or  probable  cause, 
caused  and  procured,  &c.,  who  were  then  sheriffs,  &c.,  to  make  and 
grant  their  certain  other  warrant,  &c,  upon  the  said  co.  5a.,  &c.,  to 
take  the  now  plaintiff,  and  &c.,  to  satisfy  the  said  sum  of  115/.  25.,&c. ; 
which  said  warrant  was  then  indorsed  with  a  direction  to  levy  the 
said  sum  of  115/.  2s, ;  and  thereupon  the  defendant  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  &c.,  caused  and 
procured  the  said  last-mentioned  warrant*  to  be  delivered  to  the  bail- 
iffs, and  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  and  procured  the  said  bailins  to  arrest  the 
plaintiff  upon  the  said  warrant,  to  satisfy  the  said  115/.  2s,  so  pre- 
tended to  be  due  as  aforesaid ;  and  the  plaintiff  was  accordingly,  on, 
&C.,  taken  and  imprisoned  on  such  warrant,  and  lodged,  &c.,  and 
there  kept,  &c.,  upon  and  by  virtue  of  such  last-mentioned  warrant, 
to  wit,  four  weeks,  until  the  plaintiff  was  discharged  by  a  judge's 
order,  &c.  And  the  plaintiff  further  saith,  that  when,  &c.,  the  judg- 
ment upon  which,  &c.,  was  upon  a  debt  amounting,  to  wit,  to  the 
aggregate  of  the  said  two  bills  of  exchange  as  aforesaid,  and  that  such 
debt  was  the  only  sum,  exclusive  of  costs,  recovered  by  such  judg- 
ment, and  that  at  the  time  of  such  arrest  and  imprisonment  of  the 
plaintiff  as  aforesaid  such  debt  did  not  exceed  20/.,  exclusive  of  costs, 
&C.     And  the  plaintiff  saith,  that  by  means,  &c^  he  was  not  only  pre- 
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vented  from  attending  his  business,  and  was  injured  in  his  credit  and 
character,  but  also,  by  means,  &;c.,  he  was  put  to  and  incurred  costs, 
&ccj  to  wit,  &C. 

Demurrer. 

Og'le,  in  support  of  the  demurrer.  First,  there  is  no  cause  of  action 
distinctly  stated.  It  is  left  in  doubt  whether  the  plaintiff  complains 
of  being  arrested  for  a  debt  less  than  202.,  or  for  being  arrested  unda 
a  warrant  indorsed  to  levy  115Z.  instead  of  152.  If  the  first  be  the 
cause  of  action,  it  appears  upon  the  face  of  the  declaration  to  be  un- 
founded, for  it  is  shown  that  the  judgment  upon  which  the  ecu  so, 
issued  was  for  1152.  2s. ;  and  although,  in  consequence  of  the  alleged 
payment  of  1002.  by  Cheese,  152.  only  appears  to  have  remained  due 
when  the  warrant  was  executed,  yet  in  such  case  the  7  &  8  Vict 
c  96,  s.  57,  does  not  &pply*  And  if  the  second  be  the  cause  of  action 
relied  on,  it  also  is  insuincient.  Though  the  act  of  indorsing  the  war- 
rant to  levy  too  large  an  amount  were  an  injury,  yet  there  is  no 
damage  which  can  result  from  it;  and  there  must  be  both  injury  and 
damage  in  order  to  sustain  an  action  ex  delicto.  Tancred  v.  Leyland^ 
16  Q.  B.  664 ;  s.  c.  3  Eng.  Rep.  482 ;  GaUwey  v.  MarshaUj  9  Exch. 
294 ;  s.  c.  24  Eng.  Rep.  463. 

[Lord  Campbei^l,  C.  J.  If  the  injury  be  once  established,  it  is  not 
necessary  to  show  more  than  nominal  damages.  But  the  question  in 
this  case  is,  whether  it  is  shown  that  there  was  any  injury. 

Crompton,  J.  The  execution,  that  is,  the  taking  of  the  plaintiff 
into  custody,  was  clearly  authorized.  The  question  is,  whether,  upon 
a  warrant  under  a  co.  S€u  the  indorsement  to  levy,  is  material  Is  it 
necessary  to  put  in  the  sum  to  be  levied?  What  has  the  sheriff  to 
do  with  the  sum  in  the  case  of  a  ca.  sa.  ?  He  has  to  take  the  person, 
whatever  be  the  amount  of  the  debt.] 

Pea/rsofij  in  support  of  the  declaration.  Though  the  cause  of  action 
were  ambiguously  stated,  it  would  be  no  ground  for  impeaching  the 
declaration  on  general  demurrer.  If  the  cause  of  action  be  taken  to 
be  for  an  arrest  for  a  debt  less  than  202.,  it  is  sufficient  The  real 
meaning  of  the  7  &  8  Vict  c.  96,  s.  57,  is,  that  the  arrest  shall  not  be 
made,  if,  at  the  time  of  the  arrest  there  be  only  a  sum  less  than  20L 
due  upon  the  judgment 

[Lord  Campbell,  C.  J.  You  can  hardly  rely  upon  such  doctrine. 
The  cause  refers  to  judgments  recovered  for  202.,  or  less.  Here  the 
judgment  recovered  was  for  more  than  202.] 

Then  the  second  supposed  cause  of  action  is  sufficient  It  is  surely 
an  injury  falsely  and  maliciously  to  impose  upon  a  man  the  neces- 
sity of  finding  1152.  in  order  to  relieve  himself  from  arrest,  rather  than 
152.,  which  is  all  he  ought  to  be  put  to  find. 

[Crompton,  J.  But  if  the  plairitifr  would  pay  neither,  how  was  he 
wronged  ?  The  defendant  had  a  right  to  take  his  person  in  execution 
in  this  case,  if  he  would  not  pay  the  smaller  sum.] 

There  are  numerous  cases  to  show  that  it  is  a  good  cause  of  action 
against  a  suitor  that  he  has  maliciously  delivered  to  the  sheriffa  warrant 
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npon  a  ra.  sa,j  with  directions  to  levy  more  than  was  due.  Saxon  v. 
Castle,  6  Ad.  &  EL  652;  Gough  v.  CW66, 11  M.  &  W.  497;  Pagev. 
Wiple,  3  East,  314 ;  De  Medina  v.  Orovcj  in  error,  10  Q.  B.  172 ; 
Austin  V.  Debnatn,  3  B.  &  Cr.  139. 

[LiORi>  Campbell,  C.  J.  If  you  can  make  out  that  this  was  virtu- 
aUy  an  arrest  for  115/.,  the  analogy  between  this  case  and  those  you 
have  cited,  will  be  close.     But  is  this  so  in  law  ? 

Crompton,  J.  The  sheriff  could  not  receive  money  on  a  ca.  so. 
He  is  bound  by  the  writ  to  produce  the  person.  What  difference  does 
it  make  that  he  is  told  to  do  so  as  for  a  larger  or  a  smaller  debt  ?] 

In  Weniworth  v.  BuUen,  9  B.  &  Cr.  840  849,  Parke,  B.,  "  It  is  said 
that  the  plaintiff  sustained  no  damage,  for  he  was  lawfully  imprisoned ; 
and  imprisonment  was  the  grievance.  But  the  condition  of  a  prisoner 
is  materially  different  when  he  is  charged  in  execution  for  a  large  and 
for  a  smaJl  sum.  In  the  latter  case,  his  friends  may  make  efforts  to 
relieve  hijn,  which  they  would  not  in  the  former." 

[LoRs  Campbell,  C.  J.  K  there  had  been  a  tender  to  the  defend- 
ant,  at  his  attorney,  of  every  thing  reaUy  due,  and  afterwards  a  maU- 
dons  detainer  by  them,  there  is  but  littie  doubt  that  there  would  have 
been  a  good  cause  of  action ;  but  I  still  do  not  see  what  injury  could 
arise  in  this  case,  from  the  alleged  improper  indorsement] 

Oj^fe,  in  reply.  It  does  not  even  appear  that  the  indorsement  com- 
plained of  was  the  act  in  any  way  of  the  defendant  or  his  agents. 
According  to  the  usual  course  of  business,  that  indorsement  on  the 
warrant  is  made,  not  by  or  on  behalf  of  the  suitor,  but  in  the  sheriff's 
office,  by  his  agents. 

Our.  adv.  vutt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  are  of  opinion  that,  on  this  demurrer,  the  plaintiff  is  entitled  to 
judgment     To  put  into  force  the  process  of  the  law  maliciously, 
and  without  any  reasonable  or  probable  cause,  is  wrongful ;  and  if 
thereby,  another  is  prejudiced  in  property  or  person,  there  is  that  con- 
junction of  injury  and  loss,  which  is  the  foundation  of  an  action  on 
the  case.     Process  of  execution  on  a  judgment,  seeking  to  obtain 
satisfaction  for  the  sum  recovered,  is  primd  fade  lawful,  and  the 
creditor  cannot  be  rendered  liable  to  an  action,  the  debtor  merely 
alleging  and  proving  that  the  judgment  had  been  partijr  satisfied,  and 
that  execution  was  sued  out  for  a  larger  sum  than  remained  due  upon 
the  judgment     Without  malice,  and  the  want  of  probable  cause,  the 
only  remedy  for  the  judgment  debtor  is  to  apply  to  the  court  or  a 
judge,  that  he  may  be  discharged,  and  that  satisfaction  may  be  enter- 
ed up  on  payment  of  the  balance  justly  due.     But  it  would  not  be 
creditable  to  our  jurisprudence,  if  the  debtor  had  no  remedy  by  action 
where  his  person  or  his  goods  have  been  taken  in  execution  tor  a 
larger  sum  than  remained  due  on  the  judgment,  this  havmg  t>een 
done  by  the  creditor  maliciously,  and  without  reasonable  ^IV^^^ll-^ 
cause,  namely,  the  creditor  weU  knowing  that  the  sum^^];;^^^  ^"^ 
cution  is  sued  out,  is  excessive,  and  his  motive  being  to  oppress  ana 
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injure  the  debtor.  The  court,  or  judge  to  whom  a  summary  applica- 
tion is  made  for  the  debtor's  liberation,  can  give  no  redress  beyond 
putting  an  end  to  the  process  of  execution  on  payment  of  the  sum 
due,  although,  by  the  excess,  the  debtor  may  have  suffered  long 
imprisonment,  and  have  been  entirely  ruined  in  his  circumstances. 

It  has  been  argued,  that  when  the  process  of  execution  is  a  writ  of 
capias  ad  satisfaciendum^the  action  will  not  lie,  because  the  sheriff  is 
merely  commanded  to  take  the  body  of  the  debtor  to  satisfy  the  sum 
recovered  by  the  judgment;  that,  where  the  debtor's  body  maybe 
lawfully  taken,  the  sum  indorsed  upon  the  wanant  is  immaterial; 
and  that,  as  the  sheriff  has  no  authority  by  the  writ  to  liberate  tiie 
debtor  on  receiving  from  him  the  whole  sum  recovered,  or  any  part 
of  it,  in  point  of  law  no  damage  can  be  considered  as  having  accrued 
to  the  debtor.  But  it  is  obvious  to  common  sense,  that  tiie  debtcnr 
may  be  grievously  damnified  by  reason  of  the  execution  under  a  co. 
sa.  being  for  the  full  amount  of  the  sum  recovered  by  the  judgment, 
when  only  a  very  small  sum  is  due:  his  imprisonment  is  thereby 
likely  to  be  greatly  prolonged ;  and,  though  by  the  mere  force  of  the 
writ,  the  sheriff  is  not  authorized  to  receive  the  money,  to  levy  whi<di 
is  the  real  object  of  the  execution,  it  is  well  known,  and  may  be 
capable  of  proof;  that,  in  practice,  the  attorney  for  the  judgment 
creditor  may  name  a  special  bailiff  to  whom  the  warrant  is  to  be 
directed,  and  that  he  is  authorized  to  discharge  the  debtor  on  pay- 
ment of  the  sum  indorsed  on  the  wairant  to  be  levied,  with  pound- 
age, and  other  expenses.  At  any  rate,  it  is  quite  clear  that,  by  a 
declaration  on  the  warrant  that  the  whole  sum  recovered  is  to  be 
levied,  although  the  greatest  part  of  it  has  been  paid,  the  debtor  must 
be  greatly  embarrassed  and  delayed  in  raising  the  small  balance 
remaining  due,  and  in  applying  for  his  discharge. 

There  appears  to  be  no  authority  amounting  to  an  express  decision 
that  such  an  action  is  maintainable ;  but  we  think  there  is  a  strong 
indication  by  the  majority  of  the  judges  who  took  part  in  the  decis- 
ions of  Wentworth  v.  BuUen^  9  B.  &  Cr,  840.;  Saxon  v.  CastiCj  6  Ad. 
&  EL,  654,  and  De  Medina  v.  Ghrove^  in  error,  10  Q.  B.  172,  that  with  an 
allegation  of  malice,  and  want  of  reasonable  and  probable  canse, 
such  an  action  is  maintainable,  although  not  without  that  allegation. 
In  the  last  case,  Wilde,  C.  J.,  does  say,  (10  Q.  B.  177,)  «  The  plain- 
tiff here  might  have  applied,  if  the  state  of  facts  justified  the  applica- 
tion, either,  before  the  arrest,  to  have  satisfaction  entered  up,  or,  after 
the  arrest,  to  be  discharged  It  might,  therefore,  be  a  question  whe- 
ther, even  with  all  proper  averments  on  the  record,  the  proper  remedy 
would  be  by  action.  For,  it  might  be  contended,  that  what  is  com- 
plained of  by  the  plaintiff,  was  mere  irregularity."  With  great  respect, 
we  do  not  think  that  there  is  any  irregularity  in  such  a  proceeding,  the 
ca.  sa,  and  warrant  following  the  judgment ;  but,  if  there  be  malice 
and  want  of  reasonable  or  probable  cause,  we  do  not,  for  this  purpose, 
see  the  difference  between  an  arrest  for  an  excessive  sum  on  mesne 
process,  and  such  an  arrest  in  execution.  The  increased  difficulty  in 
obtaining  a  discharge,  may  be  as  great  a  prejudice  in  one  case,  as 
finding  bail  for  a  larger  sum,  in  the  other. 
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If  the  action  will  lie,  we  are  now  to  see  whether  in  the  present 
declaration,  the  wrong  and  the  damage  are  sufficiently  alleged.  The 
pla^tifi;  after  clearly  showing  that  100/.  of  the  115/.  2^.,  for  which  the 
judgment  was  recovered,  had  been  satisfied,  goes  on  to  allege  that "  the 
defendant  falsely,  maliciously,  and  without  any  reasonable  or  probable 
cause,  caused  and  procured  the  sheriffs  to  make  and  grant  their  war- 
rant upon  the  said  writ  to  the  bailiffs,  commanding  them  to  take  the 
now  plaintiff,  and  him  safely  keep,  &c.,  to  satisfy  the  now  defendant 
the  said  sum  of  116/.  5^.,  &c.,  which  said  warrant  was  then  in- 
dorsed with  a  direction  to  the  bailiffs  to  levy  such  sum  of  115L  2s. ; 
and,  thereupon,  the  now  defendant  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  caused  and  procured  the  said 
irairant  to  be  delivered  to  such  bailiffs,  and  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and  procured 
the  said  bailiffs  to  arrest  and  take  the  plaintiff  by  his  body  upon  the 
said  warrant,  to  satisfy  the  defendant  the  said  sum  of  116/.  2s.  so 
pretended  to  be  then  due  to  him  as  aforesaid."  It  is  said  that  there 
is  no  allegation  that  the  defendant  indorsed  the  warrant  to  levy  the 
full  sum  of  115/,  25,,  or  gave  any  special  dir^btions  to  the  sherift ;  but 
the  indorsement  was  a  plain  assertion  that  the  whole  sum  remained 
due^  and  that  the  object  of  the  execution  was  to  compel  payment  of 
the  whole  sum ;  and  the  making  of  the  warrant,  the  indorsement,  and 
the  arrest,  are  all  alleged  to  have  been  caused  by  the  defendant  mali- 
ciously, and  without  reasonable  or  probable  cause. 

Objection  is  next  taken,  that  there  is  no  sufficient  allegation  of 
damage ;  but  the  plaintiff  goes  on  to  allege  that  "  he  was  accordingly 
taken  and  imprisoned  on  such  warrant,  and  lodged  in  jail,  and  there 
kept  and  detained  four  weeks,  until  he  could  procure  his  discharge 
from  such  custody,  by  applying  to  one  of  the  judges  of  this  court, 
who  made  an  order  that  he  should  be  discharged  out  of  custody  ;  and 
that,  by  means  of  the  premises,  he  not  only  was  prevented  from 
attending  to  his  affairs  and  business,  and  was  injured  in  his  credit  and 
charabter,  but  also  by  means  of  the  premises,  he  was  put  to  and 
incurred  great  costs  and  expenses  in  and  about  procuring  his  libera- 
tion and  release,  from  the  said  imprisonment."  It  is  said  that  it  might 
have  been  all  the  same  if  he  had  been  arrested,  as  he  lawfully  migixr 
have  been,  merely  to  satisfy  the  balance  of  16/.  2s.  But  he  allee«& 
and  undertakes  to  prove,  that  the  long  imprisonment  was  cansec  vj 
the  excessive  sum  being  marked  on  the  wanant  to  be  levied-  anc  ina- 
what  he  suffered,  and  the  expense  he  incurred,  arose  "  by  m^rai:-  c 
the  premises,"  namely,  the  defendant  having  so  maliciouvv.  a^:  ^  ri^ 
out  reasonable  or  probable  cause,  caused  the  wairant  to  i^  c*- .  -  'r^-i 

to  the  bailifis,  indorsed  with  the  direction  to  the  baiLa^  i.   r 1_-* 

full  sum  of  115/.  2s.,  and  having  caused  him  to  ti 
that  sum.     Therefore,  it  seems  to  os  that  i*^ 
what  he  says  he  has  suffered  with  the  -wn-'itsfz^  \ 
and  that  there  ought  to  be  judgment  for  ii.r  ;u£. 
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Beoina  v.  Sharpley.  ^ 

June  10,  1854. 

Union  of  Parishes  for  the  MairUenance  of  their  Poor —  Usc^e  — 
Reputed  Parish  —  Two  Rectories  —  43  Eliz.  c.  2, 

In  the  district  of  M.  St  M.  and  M.  St.  P.,  there  had  always  been  one  rate  for  maintaining 
the  poor  and  repairing  the  roads,  one  set  of  overseers  and  of  surveyors  of  the  hifi^hwaja, 
and  one  constaole ;  but  tlicre  was  evidence  that  there  had  formerly  been  two  (lurches 
and  two  rectories,  and  that  for  some  ecclesiastical  purposes  the  district  had  been  trcatied 
as  two  parishes.  Upon  appeal  from  a  poor-rate  made  for  the  parish  of  M^  a  special  caap 
was  stated,  setting  i^rth  these  and  other  facts,  and  giving  the  court  power  to  draw  su^ 
inferences  from  them  as  a  jury  might:  — 

Hdd,  that  the  evidence  showed  that  the  district  was  a  reputed  parish  at  the  time  of  the 
passing  of  statute  43  Eliz.  c.  2,  and  therefore,  was  to  be  treated  as  one  parish,  as  respects 
the  maintenance  of  its  poor. 

A  RATE  or  assessmedl  was  made  on  the  17th  April,  1854,  by  the 
church-wardens  and  overseers  of  the  poor  of  the  parish  of  Mable- 
thorpe,  and  allowed  by  two  justices  of  the  peace,  for  the  parts  of 
Lindsey  and  county  of  Lincoln.  Notice  of  appeal  to  the  next  Quar- 
ter Sessions  for  the  said  parts  and  county,  was  duly  given,  by  Roger 
Sharpley,  an  occupier  of  land,  in  the  parish  of  Mablethorpe,  against 
the  said  rate ;  and  the  parties  to  the  appeal  thereupon,  by  consent, 
and  by  order  of  a  judge,  stated  a  special  case  for  the  opinion  of  the 
court,  of  which  the  following  were  the  material  parts :  The  ground 
of  appeal  against  the  rate  is,  that  the  alleged  parish  of  Mablethorpe, 
in  truth,  contains  within  itself,  and  consists  of,  two  separate  parishes, 
namely,  the  parish  of  Mablethorpe  St  Mary,  and  the  parish  of  Mable- 
thorpe St.  Peter,  each  of  which  ought  to  maintain  its  own  poor 
separately,  and  to  appoint  separate  overseers  of  the  poor,  and  to  levy 
separate  rates  for  their  relief.  The  respondents  contend,  thaf^  long 
before  and  at  the  time  of  passing  of  the  43  Eliz.  c.  2,  Mablethorpe 
was  either  actually  or  by  reputation  a  parish,  and  was,  therefore, 
entitled  to  have  overseers  appointed  for  it,  and  to  maintain  the  whole 
of  its  poor,  whether  resident  in  one  part  of  the  j)arish  or  another,  from 
one  common  fund.  Neither  of  the  alleged  parishes  of  Mablethorpe 
St  Mary,  and  Mablethorpe  St  Peter,  so  far  as  evidence  can  be  pro- 
cured, has  ever  maintained  its  poor  separately,  but  one  rate  has  al- 
ways been  made  for  the  whole  of  the  alleged  parish  of  Mablethorpe, 
and  the  poor  of  the  alleged  parishes  of  St  Mary  and  St  Peter,  have 
been  jointly  and  indiscriminately  relieved  out  of  such  rate,  as  one 
common  fund,  ever  since  the  passing  of  the  43  Eliz.  c  2.  There  is 
no  evidence  tending  to  show,  that  at  any  time  the  alleged  parishes 
of  St  Mary  and  St.  Peter  ever  separately  appointed  overseers,  or 
levied  rates  for  the  relief  of  the  poor.  Two  overseers  have  yearly 
been  appointed  for  the  whole  of  the  alleged  parish  of  Mablethorpe. 
The  district,  containing  both,  St  Mary  and  St  Peter,  has  usually 
been  called  in  such  rates,  <^the  parish  of  Mablethorpe;"  but  the  rate 
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for  1777  purports  to  be  made  for  "  the  town  of  Mablethorpe."     The 
church-wardens  of  the  church  of  St  Mary,  have  acted  as  overseers 
of  the  poor  of  the  whole  of  Mablethorpe.     The  constable's  accounts, 
in  the  parish  chest  of  Mablethorpe  St.  Mary,  commencing  in  the  year 
1706,  describe  that  officer  as  constable  of  the  town  of  Mablethorpe. 
The  roads  of  St  Mary  and  St.  Peter  have  always  been  maintained, 
as  far  as  evidence  goes,  by  one  rate,  made  for  the  parish  of  Mable- 
thorpe, as  in  the  case  of  the  poor-rate ;  and  the  surveyors  of  the  high- 
ways have  always  been  selected  indiscriminately  from  the  inhabitants 
of  St.  Mary  and  St.  Peter,  and  appointed  by  the  justices  to  serve  the 
office  of  surveyors  of  the  highways  for  the  whole  of  the  alleged  parish 
of  Mablethorpe,  including  both  districts.    A  few  certificates  of  settle- 
ment and  bastardy  bonds  yet  exist  in  the  parish  church  of  Mable- 
thorpe St.  Mary,  given  to  the  overseers  of  the  parish  of  Mablethorpe ; 
the  oldest  is  dated  the  26th  June,  1711.    In  all  county  records,  which 
only  go  back  about  100  years,  preserved  in  the  office  of  the  clerk  of 
the  peace,  such  as  jurors'  lists,  county  rates,  &c.,  there  is  no  mention 
of  any  parish,  but  that  of  Mablethorpe  alone.   In  modern  indictments, 
it  is  the  same.     Mablethorpe  St  Mary  and  Mablethorpe  St  Peter 
were,  by  order  of  the  poor-law  commissioners,  bearing  date  the  18th 
March,  1837,  when  the  Louth  Union  was  constituted,  included  in 
the  Laouth  Union,  and  described  in  the  margin  thus :    ^^  36.  Mable- 
thorpe St.  Mary  and  St  Peter;"  and  one  guardian  only  has  been  ap- 
pointed and  acted  for  both.     This  order  has  always  been  acquiesced 
in  by  the  inhabitants  of  both.    Mablethorpe  St  Mary  contains :  1,780 
acres  of  land,  34  houses,  and  a  population  of  about  261.     Mable- 
thorpe St  Peter  contains :  1,004  acres,  14  houses,  and  a  population 
of  about  260.     In  the  Calendarium  Inquisitionum  post  Mortem,  in 
the  reign  of  Edward  L,  are  these  entries :    "  Henr.  de  Saltfleteby 
Malberthorpe  terr.  de  Philip  de  Kyme  tenet  in  Malberthorpe,  14  feod." 
And,  in  the  reign  of  Edward  IL,  there  are  three  entries  of  a  like 
nature,  where  Mablethorpe  is  named  as  before,  without  distinction 
of  St  Mary  or  St  Peter..    In  the  taxation  of  Pope  Nicholas,  under 
the  head,  «  Decanatus  de  Calsworth,"  appears,  *'  Ecclesia  de  Mable- 
thorpe S.  Petri,  4^  6s.  8cL  :   Ecclesia  de  Mablethorpe  S.  Maria,  8^. 
In  the  Inquisitiones  Nonaram,  1341,  under  the  head,  "  Decanatus  de 
Calsworth,''  is  an  entry,  headed  «  Malb'thorp,"  to  the  foUowing  effect: 
The  two  churches  are  taxed  conjointly,  (conjunctim.)     The  same 
assessors  render  account  for  13/.  received  from  the  ninth  of  the 
sheaves,  fleeces,  and  lambs  of  the  parish  of  Malb'thorp,  the  ^o 
churches  whereof  are  taxed  {parochuB  de  Malbertkorp  cujus  qutdem 
Ecclesia:  taxantur)  at  18j  marks,  as  appears  by  the  inquisition  taken 
by  the  oath  of  Alan  Ward,  &c.,  and  others  their  feUows  of  the  pansh 
aforesaid,  jurors,  {et  aiiorum   sociorum   suorum  parochue  P^^^f^f 
juratorum.)     Of  the  two  churches  of  the  aUeged  parish  of^^^^ 
thorpe,  so  mentioned  in  the  Inquisitiones  Nonaram,  one  ^»*Xl!S 
ed  before  the  year  1526,  and  has  not  been  rebmlt,  ^^?^r^^ 
WiJloughby  d'Eresby,  the  patron  of  that  church,  by  his  "^^^J^^^^ 
^hat  year,  directed  as  follows:     "Item — I  will  ^^^J^^^ 
shall  in  as  convenyent  and  shorte  tyme  as  tbcy  pofftWe  « 
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chas  as  muche  lande  as  shall  be  necessary  for  the  buylding  and  setting 
npp  of  a  new  churche  and  churchyard,  to  be  made  and  hoUe  buylded 
at  my  cost  and  charge,  to  the  value  of  cc  marks,  within  the  towne  of 
Mablethorpe,  in  the  countie  of  Lincoln,  and  that  to  be  paid  by  my 
executora  of  the  issues,  revenues,  and  profits  of  all  my  said  manours» 
lands,  and  tenements ;  those  I  have  appointed  for  the  execution  of 
this  my  last  will,  in  consideracion  that  I  myselfe  take  to  my  own  use 
all  such  leade  as  the  said  churche  was  coveryd  with,  ana  of  which 
churche  I  am  patron."  The  Valor  Ecclesiasticus,  26  Hen.  8,  under 
the  general  heading  '^  Malbthorpe,"  contains  a  separate  valuation  of 
the  two  rectories  of  St  Peter  and  St.  Mary.  The  several  institutions 
to  these  rectories,  St  Peter  and  St  Mary,  are  separately  recorded  in 
the  book  of  institutions  remaining  in  the  registry  of  the  Bishop  of 
Lincoln.  On  the  27th  January,  1491,  Edward  Strangways  was 
instituted  to  the  rectory  of  Mablethorpe  St  Mary,  and  on  the  30tli 
November,  in  the  same  year,  Thomas  Kirkman  was  instituted  to  the 
rectory  of  Mablethorpe  St  Peter.  From  this  period  the  institutiona 
to  the  rectory  of  Mablethorpe  St.  Mary  are  continued  to  the  year 
1661,  after  which  time  it  was  legally  united  to  the  adjoining  rectory 
of  Staine ;  and,  from  the  year  1687,  down  to  the  institution  of  the 
present  incumbent,  the  Kev.  Thomas  Lovick  Cooper,  on  the  9th 
August,  1831,  the  benefice  to  which  the  several  rectors  were  instituted, 
is  described  as  Mablethorpe  St  Mary-with- Staine.  The  institutions 
to  the  rectory  of  Mablethorpe  St  Peter  are  continued  in  the  same 
form,  from  the  year  1491,  down  to  the  year  1746 ;  but,  in  the  institu- 
tion* of  the  next  succeeding  rector,  in  the  year  1761,  the  benefice  is 
described,  as  Theddlethorpe  St  Helen  with  Mablethorpe  St  Peter, 
and  is  so  continued  until  the  institution,  on  the  6th  December,  1820, 
of  the  Rev.  Payne  Edmonds,  the  present  incumbent  (The  case  then 
set  out  portions  of  a  deed  of  union,  executed  by  the  Bishop  of  Lin- 
coln, in  1737,  between  the  parishes  of  Theddlethorpe  St  Helen  and 
Mabletiiorpe  St.  Peter.)  In  these  books  of  institutions,  both  Mable- 
thorpe St  Peter  and  Mablethorpe  St  Mary,  respectively,  are  fre- 
quently described  as  parishes,  and  frequently  as  Mablethorpe  St 
Mary,  or  St.  Peter,  omitting  the  word  "  parish."  The  inhabitants  of 
the  alleged  parish  of  Mablethorpe  St  Peter,  as  far  as  evidence  exists, 
have  not  contributed  towards  the  repair  of  the  church,  situate  in  the 
alleged  parish  of  Mablethorpe  St  Mary,  but  the  church-rate,  which 
has  occasionally  been  made  for  the  repair  of  such  church,  has  been 
assessed  on 'the  occupiers  of  land,  wholly  situated  in  the  St.  Mary's 
part  of  the  parish,  and  on  such  occupiers  alone.  The  tithes  of  the 
rectory  of  Mablethorpe  St  Peter  have  been  commuted  by  the  rector 
of  Theddlethorpe  St  Helen,  with  Mablethorpe  St.  Peter ;  the  tithes 
of  Mablethorpe  St  Mary  have,  also,  in  the  like  manner  been  com- 
muted, and  are  paid  to  t^ie  rector  of  Mablethorpe  St  Mary-with- 
Staine.  There  are  no  parochial  registers  existing  of  earlier  date  than 
the  year  1650,  the  oldest  of  which  is  deposited  in  the  church  of  St 
Mary,  being  intituled,  "A  Register  of  all  the  Christenings,  Marriages, 
and  Burials  within  the  Parishes  of  Mablethorpe  St  Mary  and  St 
Peter,  from  the  26th  March,  1650."     The  modern  register,  now  in 
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use,  is  headed,  "  Mablethorpe  8t  Mary  and  St.  Peter,  in  the  diocese 
of  Liincoln,  1810,"     The  entries  in  these  registers  frequently  make  a 
distinction  between  the  two  places,  and  describe  the  parties  as  of  the 
psLTish  of  Mablethorpe  St.  Mary,  or  the  parish  Mablethorpe  St.  Peter 
'^th  Theddlethorpe  St.  Helen,  as  the  case  may  be.     Two  church- 
^wardens  were  from  1601  down  to  1712  appointed  for  Mablethorpe 
St.  Mary,  but  only  one  has  been  appointea  for  St  Peter,  and,  since 
1834,  none  for  St.  Peter.     The  question  for  the  opinion  of  the  court 
is,  whether,  upon  the  facts  above  mentioned,  Mablethorpe  St.  Mary 
and  Mablethorpe  St.  Peter  ought  by  law  to  appoint  separate  over- 
seers, maintain  and  manage  their  own  poor  separately,  and  have 
separate  rates  and  assessments  levied  on  them  for  that  purpose.     It 
is   agreed  by  the  parties,  that  the  court  shall  have  all  the  power  to 
draw  inferences  and  conclusions  from  the  facts  above  stated,  which 
a  jury  upon  the  trial  of  a  civil  action  would  have.     K  the  court  shall 
be  of  opinion*  that  they  ought  by  law  to  appoint  separate  overseers, 
and  maintain  their  poor  separately,  then  this  rate  is  to  be  quashed. 
If  the  court  should  be  of  a  contrary  opinion,  the  rate  is  to  be  con- 
firmed.    The  case  was  argued  by 

Pashlep,  (with  him  was  FTowers^)  for  the  respondents.  Admitting 
that  St  Mary  and  St  Peter  wore  two  parishes  for  ecclesiasticcd 
purposes,  they  constitute  one  parish  for  the  t  purpose  of  maintaining 
tiieir  poor. 

[Erle,  J.  I  never  remember  two  parishes  becoming,  by  user,  con- 
solidated into  one ;  and  I  very  much  doubt  whether  two  parishes 
could  be  so  consolidated ;  though  parts  of  a  parish  may,  by  sect  21 
of  Stat  13  &  14  Car:  2,  c.  12,  become,  for  the  purposes  of  the  poor 
law,  a  separate  parish.] 

The  principle  is  the  same  whether  there  are  two  parishes,  or  two 
parts  of  a  parish.  The  leading  consideration  is,  whether  the  parish 
was  considered  as  one,  and  treated  as  one,  when  stat  43  EUiz.  c.  2, 
passed.  Price  v.  Quarrel,  12  Ad.  &  BL  784, 788,  789 ;  Rex  v.  Newell^ 
4  T.  R.  266 ;  Regina  v.  Ciauton,  13  Q.  B.  354.  In  Dalton's  Justice, 
tit  **  Poor,"  166,  ed.  1742,  it  is  said :  «  K  there  be  an  ancient  parish, 
and  an  ancient  village  within  that  parish,  which  village  had  an 
ancient  church,  and  those  within  that  village  have  had  parochial 
rights,  have  chosen  church-wardens  and  overseers  of  the  poor,  and 
have  been  separately  taxed  ever  since  the  43  Eliz.  c.  2,  for  the  relief 
of  the  poor  within  that  village,  this  is  a  parish  withm  43  Eliz.  c.  2, 
and  taxes  may  be  made  and  levied  within  themselves.  And  all  this 
was  resolved  m  a  cause  between  Hilton  and  Pawlc,  upon  a  special 
verdict  between  the  parish  of  Hinkley,  in  the  county  of  Leicester, 
and  the  village  of  Stoke  Goldingham,  within  that  parish.  Cro.  Car. 
92.  And  the  like  was  also  resolved  (Trin.,  10  Car.  1)  between 
Nichols  and^  Walker,  between  the  parish  of  Hatfield  and  the  village 
of  Tatri<]^.  1  Jones,  366 ;  Cro.  Car.  394."  The  existence  of  two 
churches  in  one  parish  may  be  accounted  for  by  the  incumbents 
being  portionists.  • 

[Lord  Campbell,  C.  J.    If  there  was  a  religious  house  within 
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the  parish,  it  would  have  been  a  place  of  worship  within  the  parish, 
and  that  would  account  for  each  building  being  called  a  church,  and, 
by  degrees,  each  district  a  parish.] 

,  Sect.  22  of  Stat.  7  &  8  Vict.  c.  101,  enacts,  that,  « gfter  the 
passing  of  that  act,  it  shall  not  be  lawful  to  appoint  separate  over- 
seers for  any  township  or  village,  or  other  place,  for  which,  before 
the  passing  of  that  act,  separate  overseers  had  not  been  lawfully 
appointed." 

BodeUy  contra.  If  St.  Mary  and  St.  Peter  were,  in  fact,  two  sepa- 
rate parishes  at  the  time  of  the  passing  of  stat  43  Eliz.  c.  2,  they  are 
so  still,  and  each  is  bound  to  make  a  rate  for  the  maintain^^nce  of  its 
own  poor.  There  is  no  authority  for  two  parishes  becoming  united 
together  by  user.  In  all  the  cases  there  were  two  districts,  not  two 
parishes ;  and  the  question  was,  whether  they  were  a  reputed  parish 
at  the  time  of  the  passing  of  stat  43  Eliz.  c  2.  Hilton  v.  Pawlej 
CJro.  Car.  92,  which  was  like  Nichols  v.  Walker j  lb.  394. 

[Lord  Campbell,  C.  J.  The  word  "  parish"  in  stat  43  Eliz.  c.  2, 
must  mean  what  had  then  the  reputation  of  being  a  parish.  If  we 
should  come  to  the  conclusion  that  at  that  time  the  districts  of  St. 
Mary  and  St  Peter  had  the  reputation  of  being  a  parish,  would  not 
that  be  enough  to  justify  the  rate^  though  at  some  antecedent  time 
there  were  two  parishes?] 

Ecclesiastically,  they  have  been  separate  parishes.  If  all  the 
inhabitants  of  Wo  parishes  concuired,  they  might  make  one  highway 
rate  as  well  as  one  poor-rate. 

[Lord  Campbell,  C.  J.  Long  acquiescence  in  the  payment  of 
rates,  is  strong  evidence  for  us,  as  a  jury,  that  the  two  districts  are 
one  parish,  especially  where  there  is  also  an  inequality  in  the  quan- 
tity of  land  in  the  two.] 

The-  headings  on  the  rolls,  of  the  InquisiHanes  Nonaruniy  and  the 
Valor  EcclesiasticuSy  treat  them  as  two  rectories ;  and  that  shows 
that  they  must  have  been  two  parishes. 

Pashley^  in  reply.  In  Regina  v.  Clayton^  13  Q.  B.  354,  362,  it  is 
said :  "  They  fthe  cases]  show  that  where  the  ecclesiastical  separa- 
tion is  complete,  as  it  certainly  is  in  the  present  case,  with  the 
exception  of  tithes,  the  districts  may  be  separate  parishes,  or  reputed 
parishes,  but  not  that  they  necessarily  must  be."  [He  also  cited 
Nichols  V.  WaUcerj  2  Roll.  Ab.  660,  pi.  1.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rate  should  be 
confirmed,  and  there  is  no  reason  for  disturbing  the  usage  which  has 
prevailed  so  long  in  this  parish.  The  evidence  is  conflicting  as  to 
whether  there  ever  were  two  parishes  in  this  district.  There  is 
strong  evidence  in  the  facts  and  documents  which  have  bpen  referred 
to,  that,  from  time  immemorial,  there  has  been  only  one  parish. 
The  fact  of  the  repair  of  the  highways  having  been  by  one  rate,  I 
can  only  account  for  on  the  supposition  of  there  being  one  parish. 
There  is  also  evidence  of  considerable  weight  that  there  were  two 
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parishes ;  but  it  is  enough  for  the  confirmation  of  the  rate,  if  they 
were  reputed  and  acted  as  one  parish  at  the  time' of  the  passing  of 
Stat  43  Eliz.  c.  2.  The  statute  meant  to  apply  to  districts  which  at 
that  time  acted  as  one  parish,  without  thrdwing  on  the  inhabitants 
the  necessity  of  ascertaining  whether  the  district  had  become  strictly 
a  legal  parish ;  and  to  districts  which  were  then  reputed  parishes, 
where  the  inhabitants  could  say,  "we  are  brother  parishioners." 
That  is  the  result  of  the  cases,  in  which  I  entirely  concur.  Then, 
upon  the  facts  stated,  the  evidence  is  almost  irresistible.  I  have  not 
the  smallest  hesitation  in  coming  to  the  conclusion,  that  in  the  time 
of  Queen  Elizabeth  this  district  was  treated  as  one  parish,  for  all 
secular  purposes ;  there  was  one  rate,  one  set  of  overseers,  one  con- 
stable, and  it  has  been  called  one  parish.  That  is  evidence  which 
should  convince  us  that  at  that  time  it  was  a  reputed  parish,  the 
usage  being  contemporaneous  with  the  statute.  Therefore,  according 
to  the  just  construction  of  the  statute,  it  is  still  to  be  treated  as  one, 
and  ought  still  to  have  one  rate,  and  one  set  of  overseers. 

Erlb,  J.  I  have  also  come  to  the  same  conclusion.  Upon  an 
examination  of  the  evidence  stated  in  this  case,  I  can  see  no  clear 
proof  that  they  ever  were  two  distinct  parishes.  Two  different 
rectories  are  spoken  of,  but  in  some  ancient  documents  the  two 
parishes  are  blended  in  one.  We  are  dealing  with  the  question, 
whether  for  secular  purposes  they  are  to  be  considered  as  one  parish ;  - 
and,  as  far  as  living  memory  goes,  without  exception,  the  districts 
have  been  uniformly  treated  as  one,  and  have  acted  as  one  for  secular 
purposes :  therefore  I  draw  the  conclusion  that  they  ought  to  main- 
tain their  poor  jointly. 

Crompton,  J.     I  am  of  the  same  opinion.     It  is  not  necessary  for 
us  to  say  absolutely  whether  there  ever  were  two  parishes,  because 
this  district  must  be  taken  to  be  a  parish  ibr  the  purposes  of  stat.  43 
Eliz.  c.  2.     We  are  put  in  the  position  of  a  jury,  and  there  is  enough 
to  support  the  ancient  usage,  and  to  justify  a  jury  in  finding  that 
there  was  only  one  parish.      After  the  length  of  time  which  has 
.    elapsed,  there  are  strong  reasons,  besides  usage,  for  this  conclusion. 
I  do  not  understand  how  the  highways  could  be  maintained  by  a 
joint  rate  if  Mablethorpe  was  not  one  parish.     In  one  of  the  ancient 
documents  the  place  is  called  one  parish,  with  two  churches,  which 
would  explain  how  they  came  to  be  treated  as  two  parishes,  for  some 
ecclesiastical  purposes.     There  is  evidence,  therefore,  on  both  sides, 
but  the  preponderance  is,  I  think,  in  favor  of  the  respondents.     Fur- 
ther :  I  am  inclined  to  think  that,  even  if  they  were  at  some  ancient 
time  two.  parishes,  it  is  enough  if  they  were  treated  as  one  parish  at 
the  time  of  the  passing  of  stat  43  Eliz.  c.  2-     That  appears  to  be  so 
on  the  authority  of  the  cases,  and  that  was  the  construction  pt^  upon 
the  statute  near  the  time  of  its  passing.     Then,  does  i*  "J^^®  ^^ 
difference  that  half  a  parish  is  added  to  another  parish?     Mr.  uoaen 
says  that  the  statute  only  allows  a  rate  for  a  parish;  but  that  applies 
to  one  as  well  as  the  otiier.     It  makes  no  difference  whether  a  pan 
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of  a  parish,  or  the  whole  of  a  parish,  is  taken  and  added  to  another 
paristb  There  is  no  doubt  that,  by  user  and  repute,  this  district  was 
one  parish,  in  the  time  of  Queen  Elizabeth. 

Judgment  for  respondents. 


The  Linnean  Society  op  London,  Appellants^  v.  The  Church- 
wardens AND  Overseers  of  St.  Ann,  Westminster,  Respondents. 

May  31,  1$54. 

» 

Poor-rate  —  "  Linnean  Societtf^  —  Purposes  of  Science  exclusive^  — 
Anntcal  Voluntary  Contributions  —  Librarian  and  Housekeeper  — 
Porter. 

The  Linnean  Society,  which  was  incorporated  by  royal  charter,  and  was  instituted  for  the 
purpose  of  science  exclnsiTely,  was  supported  in  part  by  annual  contributions  of  the 
fellows,  who,  before  their  admission,  signed  an  obligation  for  thp  payment  of  such  contri- 
butions ;  and,  in  case  of  default  in  payment  thereof,  the  obligation  mi;rht  be  put  in  suit 
for  the  recovery  thereof.  The  society  were  lessees  of  contiguous  premises,  32  Sobo- 
square,  and  17  Dean-street,  which  had  formerly  been  one  house,  and  underlet  17  Dean- 
street,  and  five  rooms  in  Soho-square  to  B.  The  other  part  of  the  premises  in  Soho- 
squaro  was  occupied  for  the  purposes  of  the  society,  the  librarian  and  housekeeper  occupy- 
ing as  his  dwelling,  two  rooms,  and  the  porter  also  dwelling  in  the  house,  the  permissive  . 
use  of  the  rooms  m  which  they  dwelt  being  taken  into  account,  in  fixing  the  amount  of 
salary.  On  appeal  against  a  poor-rate,  assessed  on  the  society  in  respect  of  32  Soho- 
square :  — 

Hdd,  first,  that  it  was  "  a  society  sapported  in  part  by  annual  voluntary  contributions," 
within  statute  6  &  7  Vict.  c.  36,  s.  1. 

Secondly,  that  it  was  entitled  to  exemption  from  rating  in  respect  of  the  rooms  in  32  Soho- 
sqnare,  in  the  occupation  of  the  librarian  and  house-keeper,  and  the  porter. 

Thirdly,  that  B  was  liable  to  be  rated  for  the  rooms  in  32  Soho-square  underlet  to  him. 

On  the  24th  March,  1853,  a  rate  for  the  relief  of  the  poor  was  made 
and  allowed  by  a  magistrate  acting  for  the  liberty  of  Westminster  for 
the  above  parish,  in  which  the  Linnean  Society  was  assessed,  for  the 
house  No.  32,  Soho-square,  in  the  manner  stated  opposite  No.  184, 
in  the  following  extract  firom  the  rate :  — 


No. 

Name  of 
Occupier. 

Description 

of  Property 

rated. 

Name  or 

Situation  of 

Property. 

Gross 

Estimated 

Rental. 

Ratable  Value. 

Rate  at  Od.  in 
the  Pound. 

184 
591 

Linnean 
Society. 

Robert 
Brown. 

House. 
House. 

32  Soho-square. 
17  Dean-street. 

. .     .  • 
. .     .  t 

£124    0    0 
60    0    0 

£4    13    0 
2      5    0 
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The  Linnean  Society  having  objected  to  this  rate,  the  following  case 
was  submitted  to  the  Court  of  Queen's  Bench  under  the  provisions  of 
statute  12  &  13  Vict,  c,  45 :   This  society  claims  exemption  from  this 
rate  on  the  ground  that  it  comes  within  the  meaning  of  statute  6  &  7 
Vict,  c  36,     The  society  was  incorporated  by  a  royal  charter,  dated 
the  26th  March,  1802,  for  the  purposes  therein  mentioned,  and  has    ' 
been  conducted  in  conformity  with  the  provisions  of  that  charter, 
unless  the  facl^  stated  in  this  case  are  inconsistent  with  such  pur- 
poses.     The  charter  and  the  by-laws  are  to  be  taken  as  part  of  the 
case.     The  society  was  duly  certified  by  J.  T.  Pratt,  Esq.,  the  barris- 
ter authorized  for  that  purpose,  to  be  entitled  to  the  benefit  of  statute 
6  &  7  Vict  c.  36.     The  by-laws  of  the  society  provide  that  it  shall 
not  make  any  gift,  division,  or  bonus  in  monev  unto,  or  between  any 
of  its  members,  and  have  also  been  duly  certined.    The  officers  of  the 
society  are  a  president,  a  treasurer,  a  secretary,,  a  clerk,  librarian,  and 
housekeeper,  and  a  porter.      The  business  of  the  society  is  managed 
by  the  presideift  and  such  fellows  as  are  members  of  the  council,  in 
the  manner  prescribed  in  chapter  14  of  the  by-laws ;   and  meetings 
are  held  periodically,  at  which  papers  regarding  natural  history  are 
read  and  discussed,  and  such  of  them  as  it  is  the  sense  of  a  standing 
committee  of  the  society  should  be  published  are  printed  in  their  trans- 
actions.   Between  300  and  400  copies  of  the  transactions  are  circulated 
amongst  the  fellows,  others  are  sold  to  the  public,  and  about  fifty  other 
copies  are  gratuitc^usly  distributed  amongst  other  institutions  both 
at  home  and  abroad.     The  printing,  publication,  and  sale  of  these 
transactions  do  not  defray  their  own  expenses,  and  the  only  object 
of  the  society  in  so  selling  is  to  reduce  the  expenses  incurred  by  them 
in  such  printing,  publication,  and  sale.     Some  of  the  fellows  pay  an- 
nual contributions,  others  pay  the  sum  appointed  in  lieu  of  annual 
contributions.  The  society  is  partly  supported  bv  these  contributions. 
No  contribution  or  payment  of  any  kind  is  made  by  honorary  mem- 
bers, foreign  members,  or  associates.     The  fellows  are  entitled  to 
have  gratis  a  copy  of  all  those  transactions  which  are  published  sub- 
sequently to  their  having  paid  the  first  annual  subscription,  or  the 
sum  in  lieu  of  all  annual  contributions.     The  transaction^^  are  pub- 
lished by  Longman  and  Co.,  the  booksellers,  who  sell  them  to  the  pub- 
lic by  commission  at  a  fixed  price,  making  to  the  purchaser,  if  he  be 
a  bookseller,  the  usual  allowance  of  25/.  per  cent     Other  copies  of 
these  publications  are  kept  at  the  society's  house  for  sale,  where  they 
may  be  purchased  by  the  public  on  the  same  terms  as  if  bought  at 
Longman  and  Co.'s ;  but  all  those  fellows  who  may  wish  to  have 
those  volumes  which  may  have  been  published  before  they  became 
subscribers,  are  allowed  the  booksellers'  privilege  of  purchasing  them 
at  a  reduction  of  25/.  per  cent     The  only  object  in  making  an  allow- 
ance to  fellows  on  the  purchase  of  volumes  or  parts  of  the  transac- 
tions is  to  enable  them  to  purchase  at  a  reduced  price  those  volimies      ^ 
or  parts  which  were  published  before  their  admission  as  fellows.  The 
clerk,  librarian,  and  housekeeper  of  the  society  occupies  as  his  dwell- 
ing two  rooms  within  the  house  No.  32,  Soho-square,  and  wholly 
hves  there-     The  library,  museum,  and  other  matters  of^the  society 
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under  the  care  of  this  officer  are  very  valuable.  The  porter  of  the 
society  also  dwells  in  the  house  No.  32 ;  and  it  is  admitted  by  the 
parish  officers  that  it  was  convenient  and  reasonably  necessary  that 
the  porter  should  so  dwell  there.  The  clerk,  librarian,  and  house- 
keeper, and  the  porter,  respectively  receive  a  salary,  or  wages  for  their 
services,  and  pay  no  rent  for  the  use  of  the  rooms  in  which  they  dwell, 
the  value  of  the  permissive  use  of  such  rooms  being,  however,  taken 
into  account  in  fixing  the  amount  of  salary.  The  remainder  of  the 
apartments  is  entirelv  appropriated  to  a  museum,  library,  and  other 
rooms  suitable  to  ana  necessary  for  the  purposes  of  the  society,  and 
no  part  of  them  is  unoccupied.  The  premises  included  in  the  rate 
were  originally  one  house  only,  and  formed  the  town  mansion  of  the 
late  Sir  Josepn  Banks,  and  were  rated  as  one  tenement,  namely,  as 
No.  32  Soho-square,  in  one  sum  of  184/.  per  annum.  Sir  Joseph's 
principal  apartments  were  in  the  part  fronting  Soho-square,  but  the 
whole  of  that  part  of  the  house  which  was  in  Dean*street  was  also  oc- 
cupied by  him,  part  of  it  consisting  of  his  library,  and^the  rest  of  it  of 
apartments  appropriated  for  the  use  of  different  portions  of  his  family. 
Sir  Joseph  Banks,  by  his  will,  left  the  residue  of  a  term  which  he  had 
in  this  property  to  Mr.  Robert  Brown.  Soon  after  his  death,  Mr.  Ro- 
bert Brown  underlet  to  the  Linnean  Society,  not  the  whole  house, 
but  a  certain  portion  of  it,  fronting  Soho-square,  and  reserved  to  him- 
self the  remainder,  which  he  occupied.  In  1851,  Mr.  Brown's  lease 
expired ;  and  at  the  latter  end  of  that  year  the  society  took  from  the 
freeholder  a  lease  for  twenty-one  years  from  Michaelmas,  1851,  of  the 
whole  property  included  in  the  respective  assessments  on  the  society 
and  Mr.  Brown,  and  which  had  been  previously  held  by  Mr.  Brown, 
and  on  the  6th  May,  1851,  by  the  lease,  (which,  with  the  plan  drawn 
in  the  margin  thereof,  was  to  form  part  of  the  case,)  underlet  to  Mr. 
Brown  for  twenty-one  years,  wanting  two  days,  from  Michaelmas, 
1851,  the  same  premises  which  he  had  reserved  to  himself  when  he 
underlet  to  the  society  —  firstly,  "all  that  messuage  or  tenement, 
dwelUng-house,  and  private  museum,  outbuildings,  part  of  a  yard,  area, 
stairs  to  basement,  inclosed  passage,  and  other  the  premises  colored 
red,  yellow,  and  green  in  the  plan,  &c.,  which  said  premises  are  on 
the  east  of  Dean-street,  in  the  parish  of  St.  Ann,  Soho,  in  the  county 
of  Middlesex,  numbered  17  in  the  same  street-,  and  are  situate  at  the 
rear  of  a  certain  messuage,  or  dwelling-house,  and  hereinafter  men- 
tioned, situate  and  being  at  the  southwest  angle  of  Soho-square,  in 
the  said  parish  of  St  Ann,  Soho,  and  No.  32  in  the  same  square;" 
and  secondly,  "  all  such  rooms  and  accommodations  in  the  said  mes- 
suage. No.  32  in  Soho-square,  as  are  hereinbefore  mentioned  —  two 
rooms  on  the  ground  floor,  marked  A  and  B  on  the  plan ;  one  room 
on  the  second  floor,  called  the  northern  back  room,  the  windows  of 
which  face  the  west ;  two  small  back  rooms  on  the  attic  floor,  the 
windows  of  which  face  to  the  west,  together  with  the  use,  in  com- 
mon with  the  said  Linnean  Society,  their  successors  and  assigns,  of 
the  hall,  staircase,  and  passages,  forming  part  of  the  said  dwelling- 
house  No.  32,  leading  to  the  said  rooms  and  premises  demised,  for 
the  purpose  of  passing  and  repassing  at  all  times  to  and  ^m  the 
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same."     The  premises,  No.  17  Dean-street,  firstly  above  demised,  are 
"wholly  and  are  alone  included  in  the  assessment  on  Mr.  Brown,  above 
set  forth.    Under  such  underlease,  Mr.  Brown  has  ever  since  occupied 
and  enjoyed  the  premises  and  rights  so  demised  and  granted  to  him* 
If  the  court  should  be  of  opinion  that  the  Linnean  Society  of  London 
is  not  exempt  from  the  rate  under  the  6  &  7  Vict.  c.  36,  the  rating  of 
124/.  is  to  stand  as  confirmed  against  them.     If  the  court  should  be 
of  opinion  that  such  exemption  exists  as  to  all  the  property  except 
the  rooms  used  as  residences  by  the  clerk  and  by  the  porter  as  afore- 
said, then  the  rate  on  the  society  is  to  be  reduced  to  the  sum  6f  24/. 
ratable  value  in  respect  of  such  rooms  only ;  but  if  the  court  should  be 
of  opinion  that  there  is  a  complete  exemption  from  Uability  to  poor- 
rate  in  respect  of  all  suc^  premises,  then  the  rate  is  to  be  amended  by 
striking  out  the  sum  of  124/.  inserted  as  ratable  value  in  the  said  as- 
sessment on  the  Linnean  Society,  the  parties  thereby  agreeing  that  a 
judgment,  in  conformity  with  the  decision  of  the  court,  and  for  such 
costs  as  the  court  should  adjudge,  might  be  entered  on  motion  by 
either  pcurty  at  the  general  quarter  sessions  of  the  peace    for  the 
county  of  Middlesex.'' 


^  The  charter,  after  reciting  that  several  persons  were* "  desirous  of  forming  a  society 
fi>r  the  caltivation  of  the  science  of  natural  history,  in  all  its  branches,  and  more  esp^ 
cially,  of  the  natural  history-  of  Great  Britain  and  Ireland,  and  having  subscribed 
considerable  sums  of  money  for  that  purpose,"  had  prayed  for  a  royal  charter  of  incor- 
poration, "•  for  the  purposes  aforesaid,"  provided  for  the  incorporation  of  the  society, 
£rom  a  desire  to  *^  promote  eyery  kind  of  improvement  in  the  arts  and  sciences,"  and 
for  the  appointment  of  officers,  and  gave  power  to  the  council  to  make  by-laws  for  the 
government  of  the  society.    The  more  material  by-laws  were  as  follows :  *^  No  person 
elected  ihall  be  admitted  a  fellow  of  the  society,' until  he  shall  have  paid  his  admission 
fee,  and  signed  the  usual  obligation  for  the  payment  of  yearly  contributions,  or  paid 
the  sum  appointed  in  lieu  of  such  contributions. —  Every  i>erBon  elected  a  fellow  of  the 
society,  shall,  before  his  admission,  subscribe  an  <lbligation  in  the  following  words : 
'  We,  who  have  hereunto  subscribed,  do  hereby  promise,  each  for  himself,  that  we  will 
endeavor  to  promote  the  good  of  the  Linnean  Society  of  London,  and  to  pursue  the 
ends  for  which  the  same  was  instituted ;  that  we  will  be  present  at  the  meetings  of  the 
society  as  often  as  conveniently  we  can,  especially,  at  tne  anniversary  elections,  and 
upon  extraordinary  occasions ;  and  that  we  will  observe  the  statutes,  by-laws,  and 
orders  of  the  society :  provided,  that  whensoever  any  of  us,  shall  signify  to  the  presi- 
dent, under  his  hand,  that  he  desires  to  withdraw  from  the  society,  he  shall  be  free 
from  this  obligation  for  the  fnture ; '  and  if  any  person  shall  refuse  to  subscribe  the 
said  obligation,  the  election  of  that  person  shall  be  void.  —  No  person  shall  be  deemed 
an  actual  fellow  of  the  society,  nor  shall  the  name  of  any  person  be  printed  in  the 
annual  list  of  the  fellows  of  the  society,  until  such  person  shuul  have  paid  his  admission 
fee,  and  signed  the  usual  obligation  u>r  the  payment  of  annual  contributions,  or  paid 
the  sum  appointed  in  lieu  of  such  contributions ;  and  no  such  person  shall  have  liberty 
to  vote  at  any  election,  or  meeting  of  the  society,  before  he  shall  have  been  admitted 
as  directed  in  the  preceding  section.  —  All  fellows  elected  on  or  before  the  24th  May, 
1802,  who  have  already  paid  their  admission  fees,  but  have  not  paid  the  sum  of  ten 
guineas  at  one  payment  m  lieu  of  all  annual  contributions,  shall  pay  to  the  use  of  the 
Bocietj^  the  annual  sum  of  one  guinea,  the  first  payment  to  become  due  on  the  24th 
May,  180S  :  provided,  however,  that  every  such  fellow,  may,  at  any  time,  compound 
for  all  future  annual  payments,  by  paying  the  sum  often  gumeas,  including  the  annual 
guinea  which  maji  be  due  at  the  tune  such  composition  shall  be  paid.  —  All  fellows 
who  shall  be  elected  after  the  24th  May,  1829,  shall,  before  thev  be  admitted,  pay  to 
the  use  of  the  society  the  sum  of  6/.  for  their  admission  fee ;  and  if  any  person  rdfuse 
or  fiul  to  pay  the  said  sum,  his  election  shall  be  void,  unless  the  same  be  remitted,  in 
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Pashley^  (with  him  was  Huddlestony)  in  support  of  the  rate.  Ad- 
mitting that  the  society  is  instituted  for  the  purposes  of  science  exdu- 
sively  —  first,  it  is  not  supported  by  voluntary  contribytions.  Ac- 
cording to  the  charter  and  the  by-laWs,  the  members  must  have 
entered  into  an  obligation  to  pay  annual  subscriptions,  or  they  must 
have  paid  the  sum  fixed  in  lieu  of  annual  contributions ;  and  if  a 

•whole  or  in  part,  by  special  order  of  the  council.  —  Every  fellow  who  shall  be  elected 
after  the  24th  May,  1829,  shall,  besides  the  admission  fee,  further  contribute  towards 
the  funds  of  the  society,  previous  to  his  admission,  by  paying  the  sum  of  30/.  in  lieu 
of  all  future  payments,  or  he  shall  sign  an  obligation  for  the  regular  payment  of  ZL 
per  annum  to  the  society  so  long  as  he  shall  continue  a  fellow.  —  Every  such  fellow 
80  elected  may  at  any  time  compound  for  his  future  contributions  by  paying  the  sum 
of  30/.  in  one  year,  instead  of  the  annual  contribution  f(^  that  year ;  in  whic£  case  his 
obligation  to  make  annual  payments  shall  be  void :  provided,  nevertheless,  that  in  case 
any  fellow  be  not  usually  resident  within  the  United  Kingdom  of  Great  Bridan  and 
Ireland,  such  person  shall  not  bo  permitted  to  enter  into  an  obligation  for  the  payment 
of  annual  contributions,  but  shall,  within  two  months  after  his  election,  or  such  other 
time  as  the  council  shall  permit,  and  before  he  be  admitted,  pay  or  cause  to  be  paid 
into  the  hands  of  the  treasurer,  the  sum  of  30/.,  in  lieu  of  such  contributions.  —  All 
yearly  contributions  shall  be  considered  due  and  payable  at  each  anniversary  meeting 
for  the  year  preceding ;  but  no  fellow  elected  on  or  before  the  1st  of  February,  in  any 
year,  shall  pay  the  annual  contribution  at  the  anniversary  meeting,  which  shall  inmi^ 
diately  follow  his  election.  —  If  any  fellow  paying  yearly  contributions,  should  fail  to 
bring  or  send  in  the  same  to  the  treasurer  within  twelve  months  after  each  anniver- 
sary meeting,  unless  the  said  payment  be  remitted,  in  whole  or  in  part,  by  special 
order  of  the  council,  his  obligation  shall  be  put  in  suit,  for  the  recover\'  thereof,  and 
he  shall  be  liable  to  ejection  from  the  society,  upon  which  the  council  shall  proceed 
as  they  may  see  cause.  —  The  number  of  associates  shall  be  indefinite,  but  shall  include 
only  such  persons  as  usually  reside  in  the  British  dominions.  —  Upon  the  death  or 
voluntary  withdrawing  of  any  fellow,  honorary  member,  foreign  member,  or  associate, 
the  secretary  shall  note  such  death  or  withdrawing  in  the  printed  list  of  that  year,  and 
the  death  or  withdrawing  of  any  member  shall  be  entered  upon  the  minutes  of  the 
society,  at  the  then  next  anniversary  meeting.  —  No  fellow  shall  be  understood  to 
have  withdrawn  himself  from  the  society,  until  ne  shall  have  signified  such  his  inten- 
tion by  letter,  under  his  hand,  addressed  to  the  president ;  and  if  such  letter  be  not 
left  at  the  apartments  of  the  society,  between  the  24th  May  in  any  year  and  the  1st 
February  next  following,  the  contribution  of  such  fellow  shall  be  understood  to  be 
continued  for  the  whole  of  the  year,  in  which  he  shall  have  withdrawn  himself. —  The 
person  who  shall  be  chosen  to  any  one  or  to  all  of  those  offices  to  which  salaries,  or 
emoluments  are  to  l>e  annexed,  shall  either  not  be  a  fellow  of  the  society,  or,  if  a 
fellow,  shall  cease  to  be  so  upon  his  election  to  and  acceptance  of  any  such  office,  as 
no  fellow  of  the  society  is,  or  snail  be  capable  of  holding  any  place,  office,  or  appoint- 
ment under  the  society  to  which  any  salary,  profit,  or  emolument  is  or  shall  be 
annexed.  He  shall  be  competently  skilled  in  languages  and  natural  knowledge,  and 
able  to  write  a  fair  and  lesiole  hand.  The  librarian  snail  also  have  the  charge  of  the 
society's  museum  of  natural  history,  to  view  which  he  is  to  admit  the  members  of  the 
society,  and  such  other  persons  as  shall  be  introduced  by  fellows,  at  such  times  as  the 
council  shall  direct  He  shall  not,  without  leave  of  the  council,  permit  any  article 
whatever  to  be  taken  out  of  the  society's  collection;  and  he  shall  enter  into  a  catalogue, 
all  articles  presented  to,  or  bought  by  the  society.  —  The  honorary  members,  foreign 
members,  and  associates  shall  have  free  communication  with  the  society  at  their  general 
meetings.  —  Each  fellow,  honorary  member,  and  associate  may  introduce  a  stranger 
at  every  general  meeting  of  the  society,  on  delivering  his  name  to  the  president,  and 
the  name  of  every  stranger  so  introduced  shall  be  entered  in  the  minute-oook,  together 
with  the  name  of  the  member  who  shall  introduce  him,  and  who  is  to  be  accountable 
for  his  conduct  during  his  presence  at  the  meeting.  —  The  busings  of  the  society  at 
their  general  meeting,  shall  be  to  read  and  hear  letters,  reports,  and  other  papers  on 
subjects  of  natural  history,  and  also  to  view  such  specimens  of  the  productions  of 
xutture  as  shall  be  presented." 
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member  makes  default,  he  may  be  sned.  The  voluntariness  of  the 
act  in  entering  into  the  obligation,  does  not  make  the  future  payments 
voluntary.  The  contribution  is  not  voluntary,  if  it  is  not  in  the  power 
of  "tlie  party  to  withhold  it  at  the  time  when  he  makes  it. 

[Lord  Campbell,  C.  J.  The  phrase  "voluntary  contributions,*'  in 
«taLto.te  6  &  7  Vict.  c.  36,  s.  1,  must  be  understood  in  its  popular  sense. 
We  speak  of  a  hospital  as  supported  by  voluntary  contributions, 
•when  those  contributions  are  made  by  annual  subscribers  or  life 
governors.  Can  it  make  a  difference,  whether  the  subscription  is 
paid  ciovni  without  a  promise  to  pay  it,  or  is  paid  on  a  promise  to 
pay  it  for  ten  years  ?  And,  in  this  case,  there  is  a  power  to  withdraw 
from  the  society  on  certain  conditions.] 

This  point  was  not  determined  in  The  Russell  Institution  v.  5%« 
Veslrfftnren  of  St.  Oiles-in-the-Fields  and  St.  George,  Bloomsbury,  18 
Jxur.  697  ;  s.  c.  24  Eng.  Rep.  126.  Secondly,  part  of  the  premises  is 
underlet  to  a  tenant  who  is  not  rated  for  it,'and,  therefore,  the  society 
is  not  exempt  Purvis  v.  Traill,  3  Exch.  344 ;  The  Earl  of  Claren- 
don V.  The  Rector,  SfC.,  of  St.  James's,  10  C.  B.  806 ;  s.  c.  5  Eng.  Rep. 
393-  Thirdly,  part  of  the  premises  are  occupied  by  the  keeper  of  the 
library  and  museum,  and  by  the  porter,  and  their  occupation  is  taken 
into  account  in  fixing  the  amount  of  their  salaries. 

Cowling'^  (with  him  was  Thring,)  contra,  was  not  called  upon. 

LiORB  Campbell,  C.  J.    I  am  of  opinion  that  this  society  is  entitled 
to  be  exempted  from  rating,  under  statute  6  &  7  Vict.  c.  36,  s.  1-     1^ 
is  a  society  established  for  purposes  of  science  exclusively :  therefore, 
one  of  the  conditions  of  the  statutory  exemption  is  fulfilled.      This 
case  is  very  different  from  some  which  we  have  had  before  us,  ^wnere 
a  musical  club,  established  by  members  for  their  own  amusement, 
claimed  exemption,  as  in  Regina  v.  Brandt,  16  Q.  B.  462 ;  s.  c.  o 
Eng.  Rep.  323;   or  where  a  similar  claim  was  made  by  persons, 
resorting  to  rooms  for  reading  newspapers,  and  for  their  own  recrea- 
tion and  amusement,  as  in  Regina  v.  Gaskell,  16  Q.  B.  472 ;   s.  c.  o 
Eug.  Rep.  298;  and  The  Russell  Institution  v.  The  Vestrymen  of  ^T. 
Oiks-inrthe-Fields  and  St.  George,  Bloomsbury,  18  Jur.  597 ;    s.  c.  ^ 
Eng.  Rep.  126.  .  ^    . 

The  next  thing  to  be  considered  is,  whether  the  society  is  mam- ^ 
tained,  in  part,  by  voluntary  contributions.  I  ain  clearly  of  opinion 
that  it  is,  because,  though  the  contributions,  made  by  the  feUows  or 
members  of  the  society,  are  made  under  an  obligation  to  pay  the 
amount,  which  obUgation  continues  so  long  as  they  remain  feUows 
or  members,  still,  their  payments  are  voluntary,  because  they  are  made 
by  virtue  of  ^ngagemente,  which  were  originaUy^ntered  mto^^^^ 
rily.  "  "  "  '^      "'^  ""'         '^^ 

liber 
U  they  vfexe  not  so  at  liberty,  rt  wouiu  iiiai.^  ^..j  ^'TJiKV-i+irC^ft  are 
therefore,  while  they  think  fit   to    contribute    the  ^^f'^'^^'i^^^ 
votantar;  within  the  meaning  of  statute  6  &  7  ^'^^^^^ 
further,  the  contributions  arl  made  without  any  personal  advantage 
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resulting  to  those  who  make  them.  Therefore,  this  is  quite  different 
from  The  Russell  Institutum  v.  The  Vestrymen  of  St,  OUes-ir^ike' 
Fields^  and  St.  Oeorge^  Bloomsburyy  18  Jur.  597 ;  s.  c.  24  Eng.  Rep. 
126,  where  newspapers  and  various  accommodations  were  provided 
for  the  members,  which,  peradventure,  would  prevent  the  contnbutions 
in  that  case  &om  being  considered  voluntary.  But,  all  that  is  done 
by  this  society,  is  for  the  purpose  of  science.  Copies  of  the  reports 
and  papers,  which  have  been  read,  are  sent  to  members,  but  that  is 
merely  for  the  advancement  of  science ;  and  copies  are  sold,  but  that 
is  to  give  information  respecting  the  proceedings  of  the  society  to  the 
public 

As  to  the  point  On  the  underletting  of  part  of  the  premises,  if  the 
members  of  the  society  made  any  use  of  that  part  of  the  premises, 
and  not  for  the  purposes  of  the  society,  the  society  would  not  be 
exempt  in  respect  of  that  part  But,  I  consider  Brown  ratable  in 
respect  of  the  rooms  underlet  to  and  occupied  by  him,  and  that  the 
society  was  not  in  the  occupation  of  them,  nor  are  they  any  part  of 
the  premises,  in  respect  of  which  exemption  is  claimed.  The  society 
does  not  lose  its  immunity,  because,  not  having  occasion  for  these 
rooms,  it  underlets  them. 

The  last  point  was  on  the  occupation  of  the  premises  by  the  porter 
and  the  keeper  of  the  museum.  I  assume,  that  their  occupation  is 
subsidiary  to  the  institution,  and  necessary  for  the  purposes  of  the 
society :  then  it  is  an  occupation  by  the  society,  through  the  medium 
of  the  porter  and  the  keeper  of  the  museum,  for  the  purposes  of  the 
society ;  and,  therefore,  does  not  deprive  the  society  of  its  title  to 
exemption. 

I  am,  therefore,  of  opinion  that  the  rate  is  wrong,  so  far  as  it  rates 
the  society  for  premises  occupied  by  it 

Erle,  J.^  I  am  also  of  opinion,  that  the  rate  should  be  quashed,  be- 
cause this  society  is  clearly  exempt  by  statute  6  &  7  Vict  c  36,  being 
instituted  exclusively  for  the  puiposes  of  science,  and  supported,  in 
part,  by  voluntary  contributions. 

Then,  are  there  any  special  grounds  for  making  it  liable  to  be 
rated  ?  It  is  said,  that  it  is  not  supported  by  voluntary  contributions, 
because  the  fellows  are  under  a  legal  obligation  to  pay  their  subscrip- 
tion for  the  current  year ;  but,  I  am  of  opinion  that  tiie  annual  sub- 
scription is  in  the  nature  of  a  gift,  for  the  puiposes  of  the  society, 
and  is  not  returned  in  the  shape  of  a  private  benefit  to  the  fellows ; 
and  it  is  voluntary,  because,  at  the  beginning  of  the  year,  and  for 
some  time  after,  a  fellow  has  the  option  of  withdrawing  from  the 
society,  and  ceasing  to  be  liable  to  contribute.  But,  whether  he  with- 
draws or  not,  in  either  event  it  is  voluntary  within  statute  6  &  7  Vict 
c.  36,  s.  1.  That  disposes  of  the  first  exceptional  ground  for  rating 
the  society. 

As  to  the  second  exceptional  ground,  that  the  society  has  underlet 
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part  of  the  premises,  it  is  merely  matter  of  fact  The  two  houses,  in 
Soho*eqaare  and  in  Dean-street,  belong  to  the  same  freeholder,  and 
the  society  only  wanting  the  house  in  Soho-square,  they  let  the  house 
in  Dean-street  and  some  of  the  rooms  in  the  house  in  Soho-square, 
as  often  happens  in  the  case  of  houses  which  are  contiguous,  and  the 
part  80  let  off  was  fastened  up.  For  all  purposes  of  rating,  those 
rooms  are  part  of  the  house  in  Dean-street ;  and  the  parish  officers 
have  a  right  to  rate  the  occupier  of  the  house  in  Dean-street  for  those 
rooms. 

The  third  ground  is,  that  the  clerk,  librarian,  and  housekeeper,  and 
the  porter,  reside  in  the  house  which  the  society  occupies ;  and  the 
question  is,  whether  their  residence  is  subsidiary  to  the  purposes  for 
i^hich  the  society  was  instituted.  It  is  clear,  that  the  society  must 
have  some  person  on  the  premises  to  take  care  of  and  guard  the 
museum  and  library ;  and,  therefore,  that  question  must  be  answered 
in  the  affirmative. 

Crompton,  J.  In  the  course  of  the  argument,  I  have  not  been  free 
from  doubt  as  to  the  construction  to  be  put  upon  the  word  ^^  volun- 
tary," in  statute  6  &  7  Vict  c  36,  s.  1.  But,  I  do  not  wish  to  put  a 
narrow  construction  upon  that  expression  in  the  statute ;  and  I  have 
not  a  sufficiently  clear  opinion  to  disagree  from  the  conclusion,  which 
the  rest  of  the  court  have  come  to. 

As  to  the  rooms,  which  the  society  let  to  Brown,  the  case  is  within 
Regina  v.  The  Overseers  of  Manchester ^  16  Q.  B.  449 ;  s.  c.  3  Eng. 
Rep.  314,  which  decided,  that  the  letting  of  part  of  a  building  to 
tenants  did  not  affect  the  exemption  of  the  part  occupied  by  the 
society ;  and  that,  I  think,  is  a  right  decision.  There  is  no  distinction 
between  letting  off  rooms  of  a  house  and  letting  the  contiguous 
house. 

With  regard  to  the  occupation  of  the  porter,  and  of  the  clerk,  libra- 
rian, and  housekeeper,  it  is  clearly  ancillary  to  the  institution,  and 
necessary  for  the  purposes  of  the  society. 

Cowling  applied  for  costs. 

Lord  Campbell,  C.  J.  The  case  was  left  doubtful  on  one  point; 
therefore,  we  give  judgment  for  the  appellants,  without  costs. 

Judgment  for  appellantSy  without  costs. 
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Reoika  V.  The  Inhabitants  op  Burgate» 

May  31,  1854. 

Settlement  by  Estate  —  Devise -^  Direction  to   Sell — ExectUors  — 

Legal  and  Equitable  Estate. 

M.,  bj  hiB  will,  devifled  a  house  and  land  to  his  wife  for  life,  and  "after  mj  wife  is  deceased 
the  same  shall  be  sold  within  six  months,  and  be  equally  divided  between  my  six  diildcea; 
and,  providing  any  of  them  should  be  dead,  their  father's  or  mother's  share  to  be  eaoally 
divided  between  their  children,  whereof  I  choose  for  executors  or  executrixes,  A.  M^  mr 
wife,  and  W.  H.,  my  son-in-law,  whereof  the^r  shall  be  paid  their  reasonable  expenses." 
Some  of  the  grandchildren  of  the  testator,  issoe  of  one  of  his  deoMised  daughters,  were 
minors  at  the  time  of  his  death.  The  pauper,  one  of  the  daughters  of  M.,  and  her  hus- 
band, occupied  the  house  and  land  at  the  time  of  his  death,  m  August,  1844,  and  until 
they  were  sold  under  the  will,  in  April,  1845 :  — 

Hield,  that  the  legal  estate  passed  under  the  will  to  the  children  and  grandchildren  of  M., 
and  not  to  the  executors  ;  and  that  the  pauper  had  sudi  aa  estate  as  conferred  a  settle- 
ment. 

On  appeal,  at  the  Epiphany  General  Quarter  Sessions  for  the 
County  of  Suffolk,  1854,  against  an  order  of  two  justices  for  the 
removal  of  Ann  Torbold,  widow,  and  her  three  children,  aged  twelve, 
eight,  and  six  years,  respectively,  from  the  parish  of  Mellis,  to  the 
parish  of  Burgate,  both  in  the  county  of  Suffolk,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  court,  on  the  following  case : 
William  Torbold,  the  husband  of  the  pauper,  Ann  Torbold,  previously 
to  his  marriage  with  her,  acquired  a  settlement  in  the  appellant  parish 
of  Burgate,  by  hiring  and  service  for  a  year,  ending  at  Old  Michael- 
mas, 1826 ;  but  the  said  Ann  Torbold  was  the  daughter,  and  one  of 
the  coheiresses  of  John  Mullinger,  late  of  the  parish  of  Wortham, 
in  the  said  county  of  Suffolk.  At  the  time  of  her  marriage  with 
William  Torbold,  which  took  place  in  the  month  of  June,  1829,  she 
resided  with  her  father  in  a  house  of  his  own ;  he  was  seised  in  his 
demesne  in  fee  simple  of  this  house,  and  of  the  premises  thereunto 
belonging,  and  also  of  about  an  acre  of  land  adjoining  the  same,  and 
the  whole  was  situate  in  the  parish  of  Wortham.  Upon  the  marriage 
of  William  and  Ann  Torbold,  William  Torbold  came  to  reside  with 
his  wife  and  her  father  in  the  house  in  question,  and  all  of  them  con- 
tinued to  reside  together  until  the  death  of  John  Mullinger.  He  died 
on  or  about  the  31st  August,  1844,  having  first  made  and  published 
his  last  will  and  testament  in  writing,  duly  executed  and  attested  for 
passing  real  estate,  in  the  following  words :  "  Item :  I  give  and 
bequeath  to  my  wife,  Ann*  Mullinger,  my  freehold  estate,  and  all  that 
appertain  to  it,  during  her  natural  life,  lying  in  Blow  Norton,  in  the 
county  of  Norfolk.  Item :  I  also  give  to  my  wife  my  other  freehold 
estate,  and  all  that  appertain  to  it,  in  Wortham,  in  the  county  of 
Suffolk,  during  her  natural  life.  Item :  I  also  give  unto  my  wife  all 
my  live  and  dead  stock,  with  goods  and  chatties,  &c.     Item :  After 
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my  vnte  is  deceased,  the  same  two  freehold  estates  shall  be  sold  within 
six  months,  and  be  eqaally  divided  between  my  six  children ;  and, 
providing  any  of  them  should  be  dead,  their  father's  or  mother's  share 
to  be   equally  divided  between  their  children,  whereof  I  choose  for 
execators,  or  executrixes,  Ann  Mullinger,  my  wife,  and  William  Hogg, 
my  son-in-law,  whereof  they  shall  be  paid  their  reasonable  expenses." 
Ann  Mullinger,  the  wife  of  the  testator,  predeceased  him,  and  died 
in  or  about  the  month  of  January,  1842.     The  only  descendants  of 
the  said  testator  alive  at  his  decease,  were  his  daughter,  the  pauper, 
Ann  Torbold ;  his  daughter  Mary  Green,  since  deceased,  but  then 
living,  married  to  Charles  Green ;  and  his  grandchildren,  some  of 
w^hom  at   the  time  of  the  testator's  death,  were  minors,  being  the 
lawful  issue  of  his  daughter,  Susannah  Hogg,  then  deceased,  and 
William  Hogg,  her  husband,  the  said  Susannah  Hogff  having  inter- 
married -wdth  the  said  William  Hogg,  on  the  Sth  July,  1814,  and 
having  died  in  the  month  of  Msurch,  1829.     The  property  of  the  tes- 
tator,  described  in  hb  will  as  his  freehold  estate  lying  in  Wortham, 
in  Suffolk,  consisted  of  the  house  and  premises,  and  land  above  men- 
tioned.    William  Torbold  and  the  pauper  Ann  Torbold,  his  wife,  and 
bis  family,  continued  to  reside  and  sleep  in  the  said  house,  and  occu- 
pied the  said  house  and  premises  and  land,  upon  the  death  of  the 
testator,  until  the  same  was  sold,  under  the  provisions  of  the  will,  in 
the  month  of  April,  1845 ;  and  on  the  sale,  the  said  William  Torbold 
and  Ann,  his  wife,  received  one  thirdpart  of  the  purchase-money.   The 
pauper  children,  Ann  Torbold,  J.  Torbold,  and  Susan  Torbold,  are 
the  lawful  issue  of  the  marriage  of  William  Torbold  and  the  pauper 
Ann,  his  wife,  and  are  of  the  ages  of  twelve,  eight,  and  six  years, 
respectively,  and  unemancipated.    William  Torbold  died  on  or  about 
the  3d  January,  1852.     Neither  William  Torbold,  nor  the  pauper 
Ann  Torbold,  his  wife,  nor  the  children,  ever  resided  at  so  great  a 
distance  as  ten  miles  from  the  said  parish  of  Wortham.     The  ques- 
tion for  the  opinion  of  the  Court  of  Queen's  Bench  is,  whether  the 
facts  stated  show  a  settlement  of  the  said  Ann  Torbold,  the  widow, 
in  the  parish  of  Wortham.     If  the  Court  of  Queen's  Bench  shall  be 
of  opinion  in  the  affirmative,  then  judgment  is  to  be  entered  for  the 
appellants,  but,  if  not,  for  the  respondents. 

Palmer  and  Power^  in  support  of  the  order  of  sessions.  The  right 
construction  of  the  will  is,  that  the  bare  legal  estate  descended  to  the 
coheiresses,  with  a  power  of  sale  in  the  executors. 

[Lord  Campbell,  C.  J.  K  the  estate  passed  to  the  heir  at  law, 
why  should  not  he  be  the  person  to  sell  the  property  ?] 

By  the  clause,  after  the  appointment  of  executors,  "  whereof  they 
shall  be  paid  their  reasonable  expenses,"  the  estate  is  charged  with 
paying  the  reasonable  expenses  of  the  executors  in  selling  the  prop- 
ertj,  which  shows  the  intention  of  the  testator  that  they  should  con- 
duct the  sale.  The  settlement  by  estate  rests  on  the  word  "  sojourner, 
in  statute  13  At  14  Car.  2,  c.  12.  He  must  be  there  to  take  we  of 
his  own ;  he  must  have  some  beneficial  interest,  though  it  need  not 
be  a  pecuniary  one :  a  bare  legal  estate  is  not  sufficient ;  the  trustee 
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of  an  outstanding  term,  would  not  gain  a  settlement  In  Rex  v.  SUmCf 
6  T.  B.  295,  the  executor  held  in  trust  for  the  widow,  during  her  life* 
In  Rex  V.  Oakley,  10  East,  491,  which  was  the  case  of  a  guardian  ill 
socage,  Le  Blanc,  J.,  said  (p»  495) :  ''  In  order  to  make  persons  irre- 
movable on  account  of  having  property  in  a  parish,  it  is  not  necessary 
to  have  a  beneficial  interest  in  it  for  themselves,  but  it  is  sufficient 
that  they  reside  there  for  some  beneficial  purpose  to  another."  In 
Regina  v.  St.  Marg-arefSy  Leicester j  2  Q»  B.  559,  where  the  will  was 
more  formal  than  in  this  case,  it  was  held  that  the  legal  estate  was  in 
the  trustees,  and  that  no  settlement  was  gained  by  the  children  of  the 
devisor.  Coleridge,  J.,  said  (p.  567) :  ^^  This  court  is  always  proceeds 
ing  on  rather  tender  ground  when  it  looks  into  equitable  interests : 
but  on  that  subject  a  broad  line  has  been  drawn ;  if  the  interest  is 
dear,  this  court  will  regard  it;  but  the  court  will  not  so  into  cases  in 
which  it  is  doubtful  what  a  court  of  equity  would  do/'  And  Wight- 
man,  J.,  said:  ^^  There  were  nine  equitable  tenants  in  common.  To 
elect  that  the  land  should  remain  unsold,  all  must  have  concurred. 
Equity  would  not  have  assisted  one  applying  sinely."  The  decisioa 
of  Gould,  J.,  in  Rex  v.  Natlandj  1  Burr.  S.  C.  79B,  was  overruled  in 
that  case. 

[Erle,  J.  Rex  V.  Wivelinffhanij  2  DougL  767,  which  affirmed  Rex 
V.  Natlandj  was  decided  in  full  court] 

That  case  was  not  referred  to  by  the  judges  in  Regina  v.  SL 
Margarets,  Leicester;  but  the  distinction  in  that  case  is,  that  thou^ 
the  estate  was  devised  to  trustees  to  be  turned  into  personalty,  the 
parties  entitled  to  the  surplus  after  payment  of  debts,  were  capable 
of  taking  the  estate  as  land,  and  they  elected  to  do  so.  Here  some 
of  the  devisees  were  minors,  and  therefore  could  not  make  an  elec- 
tion. In  Rex  V  Wivelingharn,  the  point,  that  one  of  the  devisees  was 
a.  married  woman,  and  could  not  consent,  was  not  taken. 

[  Crohpton,  J.     Here  you  do  not  want  consent.] 

If  the  property  is  not  to  be  sold  for  several  years,  must  not  the 
devisees  receive  the  rents  in  the  mean  time  ?  « 

J  Lord  Campbell,  C.  J.  Upon  your  hypothesb,  that  the  executors 
y  have  power  to  sell,  the  devisees  would  have  no  power  to  col- 
lect the  rents  after  the  death  of  the  testator.  The  pauper  and  her 
husband  might  remain  in  possession,  without  asking  permission  of  any 
one.  This  is  a  stronger  case  than  Rex  v.  WiveUngham,  the  executors 
not  having  sold.] 

The  property  belonged  partly  to  them,  and  partly  to  the  other 
daughter  of  the  testator,  and  partly  to  his  grandchildren. 

[Lord  Campbell,  C.  J.  Suppose  there  were  crops  growing  at  ihe 
time  of  the  death  of  the  testator,  the  pauper  and  her  husband  must 
have  gathered  the  produce  of  the  land,  and  accounted  for  it] 

There  was  no  coming  on  the  land  by  the  pauper  or  her  husband. 

Dasent  and  Mills,  contra,  were  not  called  upon. 

Lord  Campbell,  C.  J.  It  seems  to  me  clear,  that,  upon  the  author- 
ity of  all  the  decided  cases,  a  settlement  was  gained  by  the  pauper, 
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tbere   being  a  legal  title  coupled  with  an  equitable  interest  in  the 
children  Und  grandehildien  of  the  testator. 

ErliE,  JJ  As  I  construe  the  will,  the  legal  estate  descended  to  the 
pauper  jointly  with  the  other  children  of  the  testator,  and  she  had, 
also,  a  beneficial  interest,  and,  until  the  power  of  sale  was  exercised, 
she  had  a  right  to  reside  upon  the  property.  There  are  abundant  cases 
which  show  that  where  there  is  any  beneficial  interest,  a  settlement 
is  gained.  There  is  no  case,  except  Regina  v.  St.  Margarets^  Lei-' 
cester,  2  Q.  B.  559,  in  which  the  contrary  has  been  held.  It  is  not 
necessary  to  say  more  about  that  case  now. 

Crompton,  J.  As  soon  as  it  is  conceded  that  the  legal  estate 
descended  to  the  heirs  at  law,  it  is  dear  that,  under  the  will,  the 
pauper  had  such  an  estate  as  gave  her  a  settlement 

Orders  quashed. 
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Jane  14, 1854. 

Highway —  Norirrepair  —  Indictment  preferred  at  Quarter  Sessions  — 
Removal  by  Certiorari —  Costs  of  Prosecution — Jvdge^s  Order. 

By  itatate  5  &  6  Will.  4,  c.  50,  s.  95,  in  case  of  an  indictment  preferred  by  order  of  justicea, 
"the  006U  of  such  prosecation  shall  be  directed  by  the  judge  of  assize  before  whom  the 
said  indictment  is  tned,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the 
rate  made  and  levied,  in  pursuance  ofthis  act,  in  the  parish  in  which  such  highway  shall 
be  situate :  provided,  that  it  shall  be  lawful  for  the  party  against  whom  the  indictment  is 
preferred  at  the  quarter  sessions  to  remove  it  by  certiorari" 

On  an  indictment  removed  into  this  court  by  certiorari  at  the  instance  of  the  prosecutor,  and 
tried  at  Nisi  Prius,  the  judge  made  an  order  that  "  the  costs  of  the  prosecuUon  should  be 
paid  out  of  the  rate  made  and  levied  in  the  parish  of  £. : "  — 

Bdd,  first,  that  such  order  might  bo  made,  though  the  indictment  was  removed  at  the 
instance  of  the  prosecutor. 

Secondly,  that  it  was  no  objection  that  the  costs  were  ordered  to  be  paid  out  of  the  rate 

made  and  levied,  instead  of  out  of  the  rate  to  be  made  and  levied. 
Thirdly,  by  Lord  Campbell,  C.  J.,  and  Erlb,  J.,  (Crompton,  J.,  dissenting,)  that  the 

order  need  not  state  the  amount  of  the  costs. 

• 

LroicTMBNT  for  the  non-repair  of  a  highway,  preferred  at  the  qnat- 
let  sessions  for  the  comity  of  Hereford,  by  direction  of  justices,  under 
section  96  of  statute  6  &  6  Will  4,  c.  60.  The  indictment  had  been 
removed  by  certiorari,  at  the  instance  of  the  prosecutor,  and J^ 
tried,  before  Wightman,  J.,  at  the  last  Herefordshire  Spring  Assires. 


'  CoLKRiDOK,  J.,  was  St  the  atting*  in  London. 
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It  was  contended  for  the  defendants  that  there  was  no  highway.  A 
verdict  having  been  found  for  the  crown,  Wightman,  J.,  made  an 
order,  under  section  95,  which  was  indorsed  upon  the  record  of  nisi 
prius^  that  "  the  costs  of  the  prosecution  should  be  paid  out  of  the 
rate  made  and  levied  in  the  parish  of  Eardisland,  in  pursuance  of 
statute  5  &  6  Will.  4,  c.  50 ; "  and  a  side-bar  rule  was  afterwards 
obtained,  that  it  be  referred  to  the  coroner  and  attorney  of  the  court, 
to  tax  the  costs.     In  Trinity  term,^ 

WhateUy  moved  for  a  rule  calling  upon  the  prosecutor  to  show 
cause  why  the  order  of  Wightman,  J.,  and  the  side-bar  rule,  should 
not  be  set  aside.  First,  where  the  indictment  is  removed  at  the  instance 
of  the  prosecutor,  section  95  of  statute  5  &  6  Will.  4,  c.  60,  does  not 
apply.  The  power  of  ordering  costs  was  given  for  the  benefit  of  the 
defendant,  if  he  removed  the  indictment  by  virtue  of  the  proviso.  It 
would  be  a  hardship  on  the  defendant  that  he  should  -pay  the  addi- 
tional costs  caused  by  the  removal  of  the  indictment  at  the  instance 
of  the  prosecutor. 

[Coleridge,  J.  It  must  be  assumed  that  the  indictment  was 
removed  for  the  purposes  of  justice.  The  clause  giving  power  to 
order  costs  is  independent  of  the  removal  of  the  indictment  by 
certiorari.  He  referred  to  Regina  v.  Pembridge^  3  Q.  B.  901 ;  3  G. 
&  D.  5,  on  sect.  98.] 

Secondly,  the  order  ought  to  have  specified  the  amount  of  the 
costs.  Regina  v.  Clark^  5  Q.  B.  887 ;  Regina  v.  Watford^  4  DowL  & 
L-  593. 

[Coleridge,  J.  In  Regina  v.  Clarkj  the  indictment  is  not 
removed  by  certiorari^  and  therefore  was  not  in  this  court] 

Thirdly,  the  order  should  have  directed  the  costs  to  be  paid  out  of 
the  rate  to  be  made. 

[Coleridge,  J.  It  is  for  the  benefit  of  the  defendants ;  or  if  it 
does  them  no  harm,  they  cannot  stand  upon  this  objection.] 

The  Court  refused  a  rule  upon  the  first  and  third  objections,  but 
granted  a  rule  upon  the  second. 

Keating  and  Gray  now  showed  cause.  It  is  not  necessary  that 
the  order  of  the  judge  for  the  payment  of  costs  in  this  case  should 
state  the  amount  of  the  costs.  When  an  indictment  prefented  at  the 
quarter  sessions,  is  removed  by  certiorari^  it  becomes  a  record  of  this 
court,  with  all  its  incidents,  and  the  amount  of  the  costs  will  be 
ascertained  by  the  master  of  this  court,  being  taxed  in  the  usual 

[Lord  Campbell,  C.  J.  The  master  says  that  such  has  been  the 
practice  of  the  court.] 

In  Regina  v.  Clark,  5  Q.  B.  887 ;   the  indictment  was  tried  on 


^  May  27,  before  Coleridgr,  J.,  Erle,  J.,  and  Croiipton,  J.;  Lord  Campbell, 
C.  J.,  was  absent,  on  account  of  the  dbath  of  a  near  relative. 
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the  crown  side  as  an  ordinaiy  indictment;  and  then  the  amount 
must  be  ascertained  at  the  assizes,  because  the  judge  of  assize  sits 
on  the  crown  side,  as  the  court;  and  the  commission  having 
expired,  there  was  no  officer  to  whom  it  could  be  referred,  to  ascer* 
tain  the  amount. 

[Crompton,  J.  The  order  for  costs  is  on  a  collateral  matter,  and 
is  made  upon  a  person  not  a  party  to  the  record.  This  court  could 
not  make  such  an  order.  The  making  of  the  order  for  costs  is  inci- 
dent to  the  court  sitting  at  Nisi  Prius,  as  it  is  to  the  court  of  quarter 
sessions.  I  do  not  see  the  reason  for  the  rule  that  the  court  shall 
ascertain  the  amount  of  the  costs ;  but  it  would  be  strange  to  have 
two  different  rules  —  one  for  a  ju^e  at  Nisi  Prius,  and  another  for 
the  quarter  sessions.j 

The  quarter  sessions  would  adjourn  for  the  purpose  of  having 
the  costs  ascertained.  After  the  costs  have  been  ascertained  by  the 
master,  Wightman,  J.,  might  make  an  order  for  payment  of  the 
amount. 

JCrompton,  J.     If  there  are  to  be  two  orders,  should  not  the  first 
er  be  to  tax  the  costs?] 

This  court  must  order  the  taxation  of  costs :  the  judge  at  Nisi 
Prius  is  not  provided  with  an  officer  competent  to  tax  them.  In 
Begina  v.  Pembridge^  3  Qi  B.  901 ;  3  6.  &  D.  5,  the  prosecutor's 
costs  were  taxed  on  a  side-bar  rule,  but  this  objection  was  not  taken. 
In  Regina  v.  Watfordj  4  Dowl.  &  L.  593,  the  order  did  not  state  out 
of  what  fund  the  costs  were  to  be  paid. 

WhaieUy  and  Skinnerj  contra.  It  is  not  a  question  of  convenience, 
but  what  is  the  right  course  under  section  95  of  statute  4  &  5  WilL  4, 
c  50.  It  is  admitted,  that  if  the  indictment  had  been  tried  at  the  quar- 
ter sessions,  or  in  the  crown  court,  the  order  for  payment  of  the  costs 
must  have  stated  the  amount ;  and  the  judge  at  Nisi  Mus,  and  the 
court  of  quarter  sessions  are  put  in  the  same  category  in  section  95. 
The  power  to  order  the  costs  to  be  paid  is  given  to  the  judge  at  Nisi 
Prius,  not  to  this  court  The  clerk  of  assize  might  tax  the  amount; 
and  if  not,  the  judge  himself  must  ascertain  it.  Regina  v.  Clarke 
5  Q.  B.  887,  is  not  distinguishable  in  principle. 

[Lord  Campbell,  C.  J.  In  that  case,  WiUiams,  J.,  5  Q.  B.  894, 
895,  seems  to  have  thought  that  a  judge's  order  made  before  the 
amount  was  ascertained  was  not  objectionable,  as  putting  matters  in 
a  proper  course.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  It  seeks  to  disturb  the  practice  which  our  most 
accurate  officer  certifies  to  us  has  long  prevailed,  and  which  is  a  con- 
venient practice,  because  the  judge  at  Nisi  Prius  is  not  provided 
with  an  officer  competent  to  tax  the  costs ;  and  it  is  not  contrary  to 
the  act  of  parUament ;   if  it  were,  we  must  be  bound  by  the  act. 

As  far  as  the  rule  seeks  to  set  aside  the  order  of  the  judge,  tncro 
is  no  pretence  for  it,  because  it  is  in  ipHssimis  ^^[^^''''''^''SJZ 
section  96.  of  statute  5  &  6  WilL  4,  c.  50.     Then  what  has  been  done 
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by  the  side-bar  rale,  whether  right  or  wrong,  cannot  affect  that.  But, 
farther,  I  am  of  opinion  that  the  side-bar  rule  ought  to  be  granted, 
and  the  costs  ascertained  by  the  oflSicer  of  this  court  The  taxation 
of  them  would  include  the  costs  subsequent  to  the  trial,  and  they 
could  not  be  ascertained  by  the  judge,  when  he  made  his  order. 
This  is  a  case  in  which  the  indictment  has  been  removed  by  ceriio' 
rari,  and  has  become  a  record  of  this  court.  We  must  give  judg- 
ment  upon  it,  and  we  are  invested  with  the  power  to  order  our  officer 
to  ascertain  the  amount  of  the  costs.  It  has  been  pointed  out  by  my 
brother  Erie,  that  three  tribunals  are  contemplated  by  the  legislature, 
and  that  the  judge  at  Nisi  Prius  tries  under  the  authority  of  this  court 
I  think  that  it  is  entirely  within  the  fair  interpretation  of  the  act,  that 
in  the  case  of  a  trial  before  a  judge  at  Nisi  Prius  he  is  to  make  the 
order,  and  that  that  order  is  to  be  carried  into  effect  by  the  officer  of 
this  court  under  a  side-bar  rule,  whereby  the  amount  of  costs  then 
incurred  may  be  ascertained  much  better  than  can  be  done  at  Nisi 
Prius ;  and  he  can  ascertain  the  amount  of  the  costs  down  to  the 
time  of  final  judgment 

This  is  not  contraiy  to  either  of  the  cases  which  have  been  cited. 
In  Regina  v.  Clark,  6  Q.  B.  887,  there  was  no  ground  for  the  mandor 
musy  and,  accordingly,  it  was  decided  that,  until  the  amount  was 
ascertained,  the  court  could  not  enforce  the  order.  In  Regina  v.  Wal' 
ford,  4  Dowl.  &  L.  693,  the  court  proceeded  on  the  ground  that  the 
order  was  bad  on  the  face  of  it,  for  not  ascertaining  the  fund  out  of 
which  the  amount  was  to  be  paid. 

Erle,  J.^  I  am  also  of  opinion  that  the  rule  should  be  discharged. 
The  statute  has  provided  three  tribunals  for  the  trial  of  indictments 
for  the  non-repair  of  a  highway;  and  although  one  of  them  is 
improperly  called  the  judge  of  assize,  the  judges  of  assize  sit  under 
several  commissions,  and  that  under  which  they  try  indictments 
removed  into  this  court  by  certiorari  is  the  commission  of  Nisi  Prius. 
It  has  been  held  that  the  quarter  sessions  must,  in  their  order  for  the 
payment  of  costs,  specify  the  amount ;  and  the  judge  of  assize,  when 
sitting  as  a  commissioner  of  oyer  and  terminer,  must  also  specify  them. 
The  direction  as  to  costs  in  section  95  of  statute  5  &  6  Will.  4, 
c.  60,  is  used  with  reference  to  those  two  tribunals.  In  the  present 
case,  the  indictment  has  been  removed  from  the  quarter  sessions  by 
certiorari,  and  the  question  is,  whether  under  section  95,  there  is  a  dis- 
tinction between  the  cases  just  referred  to,  and  those  in  the  proviso. 
The  prosecutor  may  remove  the  indictment  by  certiorari,  and  I 
assume  that  the  statute  did  not  intend  to  take  away  the  right  to 
costs,  where  the  additional  costs  caused  by  the  certiorari  had  been 
incurred.  In  the  first  two  cases,  the  commissioner  or  the  quarter 
sessions  must  specify  the  amount  of  the  costs;  and  there  is  great 
reason  for  that,  because  that  tribunal  has  the  power  finally  to  dispose 
of  the  indictment ;  and  it  may  well  be  that  the  person  intrusted  with 
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such  judicial  powers  should  not  depute  an  inferior  officer  to  deter- 
mine an  important  matter,  except  under  his  eye,  in  the  view  of  the 
law,  by  adopting  in  his  order  the  amount  taxed  by  the  officer.  Sec- 
tion 95  requires  that  payment  of  the  costs  of  the  prosecution  shall  be 
directed  by  the  judge  of  assize,  or  by  the  quarter  sessions  ;  and  that 
must  be  done  before  the  tribuned  has  put  off  its  authority,  not,  indeed, 
by  taxing  the  costs  itself,  but  by  adopting  the  taxation  of  its  officer. 
But  does  that  reason  apply  where  the  indictment  has  been  removed 
by  certiorari?  In  the  nrst  place,  if  tried  in  this  court  at  bar,  which 
it  might  be,  after  the  verdict  has  been  returned  the  postea  is  taken  to 
the  officer  for  the  taxation  of  costs,  and  the  court  stib  silentio  adopts 
his  taxation,  though  there  is  no  audible  sanction  or  written  authority. 
If  it  is  sent  down  to  be  tried  at  Nisi  Prius,  it  would  be  tried  by  a 
judge  of  assize,  in  the  popular  sense  of  that  term ;  but  the  judge 
under  a  commission  of  Nisi  Prius  would  try  on  behalf  of  this  court, 
and  the  analogy  of  a  trial  at  bar  would  exist  in  respect  of  his  author- 
ity. He  would,  not  determine  the  amount  of  the  costs,  seeing  that 
the  Nisi  Prius  record  must  be  sent  back  into  the  crown  office,  and 
subsequent  costs  would  be  incurred  until  judgment  was  entered  up, 
which  he  could  not  ascertain.  The  record  having  come  back  to 
this  court,  this  court,  having  given  directions  to  its  officer  to  tax  the 
costs,  would  adopt  the  act  of  its  officer  before  final  judgment  was 
given.  There  is  a  further  argument  in  favor  of  this  course ;  because 
the  trial  at  Nisi  Prius  is  liable  to  be  set  aside,  and  if  a  new  trial  is 
granted,'  the  certificate  of  the  judge  would  fall  to  the  ground; 
whereas  an  interim  order  in  the  cause  would  not  be  set  aside.  This 
court  has  power  to  grant  the  side-bar  rule.  Therefore,  I  am  of  opin- 
ion that  the  right  course  has  been  pursued. 

Crompton,  J.    I  agree  that  there  is  no  reason  for  setting  aside  the 
judge's  order,  which  directs  that  the  costs  of  the  prosecution  shall  be 
paid ;  but,  as  At  present  advised,  I  do  not  see  how  the  prosecutor  can 
be  allowed  to  proceed  in  obtaining  the  costs  under  the  authority  of 
this  court     It  seems  to  me  that  after  the  decisions  which  have  been 
referred  to,  whether  right  or  not,  this  court  has  nothing  to  do  in  the 
matter;  the  judge  at  Nisi  Prius  is  the  person  whose  act  is  to  ascertain 
the  amount  of  the  costs.    The  effect  of  a  side-bar  rule  is  the  delega- 
tion of  the  authority  of  this  court  to  its  officor ;  the  party  gets  the 
rule,  and  the  costs  are  taxed,  and  then  an  attachment  issues  of 
course,  and  the  judge  who  tried  the  indictment  would  have  no  power 
to  interfere.      According   to  Patteson,  J.,  in  the  case  of  Regina  v. 
Clarkj  5  Q.  B.  887,  894 :    "  When  the  legislature  says  that  the 
judge  shall  direct  the  costs  to  be  paid,  the  meaning  must  be,  that 
he  should  ascertain  the  amount,  either  by  himself  or  his  officer,  or 
some  one  whose  advice  he  may  take.     I  do  not  inquire  whether  this 
must  be  done  during  the  time  for  which  the  judge  holds  the  conmiis- 
sion,  or  may  be  done  at  any  time  afterwards ;  but  it  is  by  him  that  it 
must  be  done  at  some  time  qr  other."     That  is  a  judgment  on  the 
very  matter  in  dispute  in  this  case.     Suppose  the  judge  were  nota 
judge  of  this  court,  and  directed  his  own  officer  to  tax  the  costs,  and 
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it  is  admitted  that  on  the  trial  of  an  indictment  in  the  crown  court  it 
must  be  done  through  the  officer,  by  allowing  the  order  to  be  enforced 
by  attachment  in  this  court,  we  take  the  control  of  the  ultimate 
amount  of  the  costs  from  the  judge.  When  the  officer  deputed  by 
him  has  taxed  the  costs,  he  need  not  assent  to  that  amount ;  but  the 
power  of  withholding  his  assent  will  be  withdrawn  from  him  by  this 
course,  because  he  cannot  say  that  the  amount  is  wrong,  though  he 
might  think  that  it  was.  Suppose  the  judge  specifices  the  amount 
of  the  costs  in  his  order,  as  he  may  do,  may  the  amount  be  also  as- 
certained in  this  court  ?  Therefore,  I  think  the  side-bar  rule  was 
improper,  and  the  proceedinjg  ought  to  be  for  disobedience  to  the 
order.  And  there  is  n6  difficulty  in  that  course,  because  I  do  not 
find  that  the  judge  is  to  ascertain  the  costs,  while  he  is  sitting  in 
court ;  and  Williams,  J.,  in  Regina  v.  Clarke  5  Q.  B.  895 ;  intimates 
that  the  amount  may  be  ascertained  after  the  commission  has  expired, 
and  therefore  after  all  the  costs  have  been  incurred. 

It  is  said  that  three  tribunals  for  the  trial  of  an  indictment  for  the 
non-repair  of  a  highway  are  referred  to  in  statute  5  &  6  Will.  4,  c.  50 ; 
but  as  I  read  the  proviso,  its  object  is  to  provide  that  the  enactment 
shall  not  prevent  the  indictment  being  removed  by  certiorari.  In  the 
case  before  us,  where  the  indictment  has  been  removed  b^  one  of  the 
parties,  it  was  not  intended  to  make  a  new  tribunal  to  decide  the  mat- 
ter. If  it  was  tried  in  the  full  court  here,  we  might  grant  a  certificate, 
which  we  could  not  do  in  the  first  instance.  But  it  is  not  meant 
that  the  judge  at  Nisi  Prius  should  do  part,  and  this  court  should  do 
the  rest  Therefore,  though  it  may  be  inconvenient,  I  think  that  the 
order  should  state  the  amount  of  the  costs. 

Lord  Campbell,  C.  J.  I  do  not  think  that  there  is  a  double  mode 
of  proceeding.  I  think  that,  after  making  the  order,  the  judge  is/imc- 
tus  officio  ;  and  the  amount  of  the  costs  is  to  be  ascertained  in  this 
court.  In  the  case  of  an  indictment  removed  by  certiorari^  the  judge 
is  to  grant  his  certificate,  and  the  only  mode  of  enforcing  it  is  by  a 
side-bar  rule,  and  taxation  by  our  officer. 

Crompton,  J.  The  defect  of  that  is,  that  the  judge  at  Nisi  Prius 
would  have  no  power  to  dissent  from  the  amount  taxed  by  the  officer 
of  this  court 

Ride  discha/rged. 
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inspectors  of  Weights  and  Measures  —  Appointment  without  Salary  — 
Superintendents  of  Police  —  Jurisdiction  of  Sessions. 

The  quarter  sessions,  acting  nnder  statote  5  &  6  Will.  4,  c.  63,  s.  17,  appointed  an  inspector 
and  superintendents  of  police,  to  be  inspectors  of  weights  and  measures,  without  remnner- 
ation:  — 

Sdd,  that  there  was  nothing  in  statute  2  &  3  Vict.  c.  93,  which  rendered  the  appointment 
aa  excess  of  jurisdiction,  and  therefore,  it  could  not  be  questioned  in  this  court,  the 
certiorari  being  taken  away  by  section  36  of  statute  5  &  6  WiU.  4,  c  63. 

April  27.  Worlledge  obtained  a  rule  nisi  to  quash  an  order  of  the 
Suffolk  Quarter  Sessions,  holden  in  February,  1854,  which  had  been 
removed  by  certiorari^  by  which  the  justices,  in  pursuance  of  section 
5  &  6  WilL  4,  c.  63,  had  appointed  an  inspector  and  four  superinten- 
dents of  police  to  be  inspectors  of  weights  and  measures  for  four 
districts  of  the  county  respectively,  without  assigning  them  any 
additional  salary,  or  remuneration  for  that  service, 

Power^  subsequently  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  writ  of  certiorari  should  not  be  quashed,  and  the 
return  made  thereto  be  taken  off  the  file  of  the  court  and  sent  back 
to  the  sessions. 

Worlledge^  now  showed  cause.  The  order  in  question  is  bad  for 
want  of  jurisdiction ;  and  therefore  section  36  of  statute  5  &  6  Will. 
4,  c.  63,  which  takes  away  the  certiorariy  does  not  apply.  By  section 
17,  the  quarter  sessions  are  required  to  direct  a  reasonable  remunera- 
tion to  be  paid  to  the  inspectors  for  the  discharge  of  their  duties. 

[LoRB  Campbell,  C.  J.  The  omission  to  do  that  will  not  make 
the  order  void  for  want  of  jurisdiction.  Suppose  a  person  was  willing 
to  serve  gratuitously.] 

By  section  10  of  statute  2  &  3  Vict  c.  93,  the  constables  appointed 
under  that  act  <^  shall  be  restrained  from  employing  themselves  in  any 
office,  or  employment  for  hire,  or  gain,  other  than  in  the  execution  of 
their  duties  under  this  act" 

[  WioHTMAN,  J.  The  appointments  in  this  case  are  not  for  hire  or 
gain. 

Crompton,  J.  Might  not  the  justices  appoint  the  superintendents 
and  inspectors  without  salary,  in  order  to  fill  up  the  time  for  which 
they  were  paid  under  statute  2  &  3  Vict  c.  93  ?] 

They  might  get  profit  from  the  employment  by  laying  informations^, 
and  receiving  a  moiety  of  the  penalties  and  fori(eitures,  under  section 
32  of  statute  5  &  6  WiU.  4,  c.  63.  ,  ^ 

[  WiGHTMAN,  J.    They  would  get  the  fines  as  informers,  and  ribt  aa 

inspectors.] 
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Further :  the  duties  of  superintendent  and  of  inspector  of  i^eights^ 
and  measures  are  inconsistent     The  inspectors  must  on  certain  days 
be  at  certain  places,  while  the  duties  of  the  office  of  superintendent 
or  constable  might  require  his  presence  elsewhere.     [He  referred  to 
section  7  of  statute  2  &  3  Vict.  c.  93.] 

[WiGHTMAN,  J.  That  suggestion  does  not  show  want  of  juris- 
diction.] 

Power  and  Ccmchy  contra,  were  not  called  upon. 

Lord  Campbell,  C.  J.  I  do  not  know  that  the  justices  have  ex- 
ercised an  unsound  discretion  in  thb  matter ;  but,  at  any  rate,  it  is 
quite  clear  that  no  excess  of  jurisdiction  is  shown. 

WioHTMAN,  J.,  and  Crompton,  J.,  concurred.  Rule  absolute. 


Reoina  v.  Jonathan  Russell. 

June  12, 1854. 

Indictment  —  Civil  Right  —  Verdict  for  Defendant  —  New  Trial  — 

Misdirection  —  Verdict  against  Evidence. 

Bj  Lord  Campbell,  C.  J.,  and  Crompton,  J.  Where,  in  an  indictment  not  chai]ging  an 
offence  for  which  ^e  defendant,  if  gaUtj,  might  suffer  fine  and  imprisonment,  a  ciril  right 
oomes  in  question,  and  the  rieht  would  m  bound  by  the  Teroicty  a  new  trial  may  be 
granted  after  a  verdict  for  defendant. 

But  bv  CoLEKXDOB,  J.  Wherever  the  substance  of  a  criminal  proceeding  is  civil,  a  new 
trial  may  be  granted  after  a  verdict  for  defendant,  on  the  ground  either  of  misdirection,  or 
of  the  verdict  being  against  the  evidence. 

Hidd,  accordingly,  by  Lord  Campbell,  C.  J.,  and  Crompton,  J.,  (Coleridge,  J.,  dis- 
senting,) that  where  an  indictment  cbaiged  defendant  with  erecting  an  obstmction  to  the 
navigation  of  the  Menai  Straits,  and  the  right  to  an  ouster  fishery  was  in  ■  question,  the 
court  ought  not  to  grant  a  new  trial  after  verdict  for  defendant. 

By  Coleridge,  J.,  and  Erlb,  J.  There  was  not  sufficient  ground  for  granting  a  new  trisl* 
either  in  the  direction  or  the  finding  of  the  jury. 

'  Indictment  fonnd  at  the  Carnarvonshire  Quarter  Sessions,  and 
removed  by  certiorari^  charged  the  defendant  with  wilfully  ahd  in- 
juriously erecting,  putting,  and  placing  on  and  across  a  bank  of  sand, 
and  on  and  across  certain  land,  covered  with  water  in  the  Menai 
Straits,  a  stone  wall  of  great  length  and  height,  to  wit,  &c.,  and  .with 
unlawfully  and  injuriously  putting  and  placing  divers  heaps  of  large 
stones  in  and  upon  the  said  bank,  and  the  said  land  so  covered  with 
water,  so  that  the  subjects  of  the  queen  could  not  go,  return,  pass, 
repass,  labor,  stay,  or  anchor  with  their  ships  and  other  sailing  vessels, 
steam  vessels,  and  boats,  in  and  over  the  said  land  so  covered  with 
water,  and  in  and  over  the  said  bank  when  covered  with  water,  as 
they  ought,  and  were  wont  and  accustomed  to  do,  to  the  great  dam- 
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age   and  cpmmon  nuisance  of  her  Majesty's  subjects.     Plea  —  not 
guilty.     On  the  trial,  before  Williams,  J.,  at  the  Spring  Assizes  for 
Carnarvonshire,  it  appeared  that  the  right  to  an  oyster  fishery,  in  the 
Menai  Straits,  was  in  question ;  that  one  of  the  embankments,  which 
had  been  erected  in  1852  and  1853,  upon  the  site  of  an  old  weir,  for 
the  purpose  of  the  oyster  fishery,  extended  one  or  two  feet  below  low- 
water  mark,  at  neap  tides,  but,  at  spring  tides,  the  mud  was  dry  for 
the  space  of  eleven  feet  below  the  lowest  part  of  it ;  the  height  of  the 
main  embankment,  above  the  natural  level  of  the  shore-way,  did  not 
exceed  fourteen  inches,  and  the  average  height  of  the  other  embank- 
ments did  not  exceed  ten  inches,  the  lowest  point  being  seven,  and 
the  highest  thirteen.     The  learned  judge,  in  summing  up  the  case  to 
the  jury,  which  was  special,  cited  the  language  of  Lord  Denman,  in 
Bex  V.  Tindall,  6  Ad.  &  El.  143, 152,  and  directed  them,  that  if  they 
thought  that  it  had  been  established,  that  the  defendant's  acts  had 
caused  a  material  nuisance  or  obstruction  to  the  public  navigation, 
they  must  find  him  guilty ;  but,  if  they  thought  the  acts  of  obstruc- 
tion so  slight  and  rare  as  not  to  render  him  criminally  responsible,  they 
must  acquit  him.     The  jury,  on  returning  their  vdrdict,  said :    "  We 
find  the  defendant  not  guilty,  for  we  consider  that  the  embankments, 
though  a  nuisance,  were  not  sufficiently  so  to  render  the  defendant 
criminally  liable."     The  learned  judge  thereupon  directed  a  verdict 
of  not  guilty.     In  the  following  Easter  term,  April  21, 

Lloyd  moved  for  a  rule  nisi  for  a  new  trial,  on  the  grounds  of  mis- 
direction, and  of  the  verdict  being  against  the  evidence. 

riiOBD  Campbell,  C.  J.  Can  you  move  for  a  new  trial  in  a  crimi- 
nal case,  after  a  verdict  of  not  gmlty  ?  The  course,  recently  adopted, 
has  been  to  move  that  judgment  be  not  entered.] 

In  Regina  v.  Chorley^  12  Q.  B.  515,  a  new  trial,  on  the  ground  of 
misdirection,  was  granted,  after  a  verdict  for  the  defendant 

B^de  nisi. 
In  Trinity  term,  June  8  and  12, 

Webby  and  WhUyre  showed  cause.  First,  the  court  will  not  grant 
a  new  trial  in  a  criminal  case,  after  a  verdict  for  the  defendant,  on 
the  ground  that  the  verdict  was  against  the  evidence.  Formerly,  it 
was  not  granted  in  a  penal  action ;  Wilson  v.  Rastull^  4  T.  R.  753 ; 
and  in  I&U  v.  Greenj  9  Exch.  247 ;  s.  c.  24  Eng.  Rep.  453,  which 
was  an  action  for  a  penalty,  under  statute  25  Greo.  2,  c  36,  s.  2,  the 
court  refused  a  rule  for  a  new  trial,  on  the  ground  that  the  verdict  for 
the  defendant  was  against  the  evidence. 

[Lord  Campbell,  C.  J.  And  in  that  case  there  was  no  indirect 
manner  in  which  the  court  could  arrange  to  have  the  case  recon- 
sidered. In  an  indictment,  preferred  substantially  to  try  a  civU  right, 
it  has  been  usefully  decided,  since  I  left  the  bar,  that  the  court  will 
stay  the  judgment,  in  order  that  a  firesh  indictment  may  be  preferred.1 
.  la  Calcrc^  v.  Gibbs;  5  T.  R.  20,  which  was  a  penal  action.  Lord 
Kenyon  said :   "  Where  there  is  any  ground  of  objection  to  the  law 
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delivered  by  the  judge,  on  which  the  verdict  has  proceeded,  if  such 
objection  be  well  founded,  it  is  immaterial  what  the  nature  of  the 
cause  is."  * 

[Coleridge,  J.  A  penal  action  may  be  veiy  odious  and  oppres- 
sive :  it  does  not  follow  that  the' proceeding  by  indictment  should  be 
so,  though  the  form  is  criminal.] 

In  Reg^na  v.  Chorley^  12  Q.  B.  515,  the  first  case  in  which  a  new 
trial  was  granted  in  a  criminal  case,  after  a  verdict  for  the  defendant, 
the  motion  was  on  the  grounds  of  misdirection  and  the  improper 
reception  of  evidence.  [They  cited :  Rex  v.  Wandsworth^  1  B.  &  Al. 
63 ;  Lord  Ellenborough,  in  Rex  v.  ChigweU^  Id.  67,  note ;  and  the 
ar^ment  of  Scarlett,  in  Rex  v.  SuUonj  5  B.  &  Ad.  52,  55.] 

[Lord  Campbell,  C.  J.  In  Regina  v.  Chorley^  the  judgment  on  the 
inoictment,  which  was  for  obstructing  a  public  footway,  would  have 
bound  the  right. 

.Crompton,  J.  Is  there  any  case  in  which  a  new  trial  has  been 
granted  in  a  criminal  case,  unless  where  the  indictment  wbs  far  a 
non-feasance  ?] 

Secondlv,  the  direction  to  the  jury  was  right.  In  Rex  v.  TindaUj 
6  Ad.  &  El.  143,  Lord  Denman,  C.  J.,  said :  ^  We  hold,  that  no  per- 
son can  be  made  criminally  responsible  for  consequences  so  slight, 
and  uncertain,  and  rare,  as  are  stated  by  this  verdict,  to  result  from 
tHe  works  of  the  defendants;"  the  fimUng  of  the  jury  being,  that, 
^'  by  the  defendants'  works,  the  harbor  was  in  some  extreme  cases 
rendered  less  secure."  [They  also  cited:  Hale  de  Port  Maris,  part 
2,  c.  7,  p.  85,  cited  f n  Rex  v.  Russell^  6  B.  &  Cr.  571 ;  and  Regina  v* 
Beits,  16  Q.  B.  1,022 ;  s.  c.  22  Eng.  Rep.  240.] 

[Coleridge,  J.   What  is  the  meaning  of  the  word  "  rare  ?  "1 

Not  of  continuous  operation.  The  use  of  the  word  <<  nmsance," 
instead  of  the  word  '*  obstruction,"  does  not  make  it  a  misdirection. 
In  Rez  V.  Russellj  6  B.  &  Cr.  566,  Lord  Tenterden  said :  <<  It  would 
be  a  very  ill  compliment  to  juries  to  suppose,  that  they  are  likely  to 
be  misled  by  such  accidental  expressions;"  and  this  case  was  tried 
before  a  special  jury. 

[Lord  Campbell,  C.  J.  What  force  is  to  be  given  to  the  words, 
^  material  obstruction  ?"  If  it  were  an  obstruction  at  all  to  the  navi- 
gation of  the  Menai  Straits,  would  it  not  be  a  nuisance  ?] 

Not  unless  it  was  an  appreciable  obstruction. 

[Lord  Campbell,  C.  J.  I  cannot  conceive  that  if  in  Rex  v.  7\ndali, 
6  Ad.  &  El.  143,  the  works  of  the  defendants  were  calculated  to  en- 
danger life  and  property,  it  would  not  have  been  a  nuisance,  because 
rare.] 

Thirdly,  the  verdict  was  warranted  by  the  evidence. 

Morgan,  contra.  First,  in  Regina  v.  Oricklade,  13  Jur.  33,*  which 
was  an  indictment  for  the  non-repair  of  a  highway.  Lord  Denman, 


^  See  also  the  observations  of  Lord  Eenyon  in  Rex  v.  Matdbey^  5  T.  R.  619,  638. 
*  The  case  on  the  second  trial  is  reported  in  14  Q.  B.  685. 
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C  J.,  said :  "A  motion  may  be  made  directly  for  a  new  trial,  if  the 
verdict  appears  unsatisfactory." 

[LiOBD  Campbell,  C.  J.  The  case  of  Regina  v.  Ghorley^  12  Q.  B. 
515,  on  examination,  resolves  itself  into  a  pure  question  of  civil  right, 
in  ^which  the  punishment  would  be  merely  nominal :  in  this  case,  the 
defendant  might  be  visited  with  fine  and  imprisonment.  The  gener- 
ality of  the  language  of  Lord  Denman,  in  Regina  v.  Cricklade^  13 
Jut.  33,  must  be  confined  to  cases  in  which  the  question  in  the  indict- 
ment  is  on  the  right 

Cbowpton,  J.  It  can  hardly  be  extended  to  indictments  for  carry- 
ing on  a  manufacture,  or  causing  some  other  nuisance  near  a  pubUc 
high%wy.] 

Seconcuy,  the  only  question  left  to  the  jury  was  as  to  the  degree 
of  obstruction.  If  the  verdict  had  been  entered  as  the  jury  delivered 
it,  it  vrould  have  been  inconsistent  [He  referred  to  Lord  Denman's 
obeervation,  in  Rex  v.  Ward^  4  Ad.  &  El.  384^407;  on  the  passage 
in  Hale  de  Port  Maris,  part  2,  c.  7,  p.  85.]  Regina  v.  BettSy  16  Q. 
B.  1022 ;  s.  c.  22  Eng.  Bep.  240,  only  proves,  in  fovor  of  the  defend- 
%ntj  that  when  there  is  an  unauthorized  erection  in  a  public  highway, 
not  being  a  nuisance,  it  is  not  indictable.  [He  cited :  Lord  Kenyon, 
in  Hubert  v.  Gfroves^  1  Esp.  148 ;  and  Regina  v.  Randall^  1  Car.  & 
M.  496.] 

Lord  Campbell,  C.  J.     I  am  of  opinion  that  this  rule  ought  to  be 
dischai^d.     I  do  not  feel  myself  called  upon  to  give  any  positive 
opinion  as  to  the  direction  of  the  learned  judge ;  probably  it  was  not 
wrong  in  substance,  though  it  was  not  in  a  very  felicitous  form :  nor 
am  I  called  upon  to  give  a  positive  opinion,  whether  the  verdict  was 
contrary  to  the  evidence.   The  ground,  upon  which  I  proceed,  is,  that 
this  is  a  criminal  proceeding,  and  the  defendant  ought  not  to  be  twice 
vexed  for  the  same  cause.     Such  is  the  law  of  England  now,  and 
such  I  hope  that  it  will  always  continue.     There  have  been  recent 
speculations  as  to  the  expediency  of  granting  a  new  trial  in  criminal 
cases  —  even  in  cases  of  trial  for  murder.     I  reprobate  such  specula- 
tions.    If  there  is  an  improper  conviction,  let  it  be  set  aside ;  if  there 
is  an  acquittal,  let  it  stand,  and  the  prisoner  have  the  benefit  of  it 
But,  consistently  with  that,  where  in  an  indictment  a  civil  right  comes 
in  question,  a  new  trial  may  be  granted,  after  a  verdict  for  the  defend- 
ant   I  entirely  agree  that,  where  the  right  would  have  been  bound 
by  the  verdict,  and  no  serious  offence  was  charged  in  the  indictment, 
the  practice  was  to  interfere  by  suspending  the  judgment,  in  order 
that  a  fresh  indictment  might  be  preferred ;  and  in  Regina  v.  Crick" 
lade^  13  Jur.  33,  Lord  Denman,  C.  J.,  and  his  learned  brothers  did 
well  when  they  said,  that  they  would  do  directiy  what  had  before 
been  done  indirectiy.     But,  I  should  be  sorry  to  extend  the  practice 
to  cases  where  a  grave  offence  is  charged:   it  would  deprive  the 
prisoner  of  the  benefit  of  an  acquittal.   I  do  not  know  where  it  would 
stop :  it  would  extend  to  indictments  for  nuisances  in  carrying  on  un- 
wholesome trades,  and  go  on  to  indictments  for  manslaughter,  and,  • 
for  aught  I  see,  to  indictments  for  murder.    In  the  present  case,  a 

20* 
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the  constable,  but  the  grand-jury  threw  out  the  bill.  The  plaintiff 
brought  an  action  against  the  constable,  (  Taylor  V.  Dov€y  which  was 
tried  at  the  same  assizes,)  and  recovered  405.  on  the  first  count,  and 
8/.  on  the  second.  Before  the  commencement  of  this  action,  the  fol- 
lowing notice  of  action  was  served  upon  the  defendant :  "  To  R.  W. 
M.  Nesfield,  Esq.,  acting  as  one  of  her  Majesty's  justices  of  the  peace 
for  the  county  of  Derby.  I,  Matthew  Taylor,  of  &c.,  do  hereby,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
give  you  notice  that  I  shall,  at  or  soon  after  the  expiration  of  one 
calendar  month  form  the  time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  sued  out  of  her  Majesty's  Ck>urt  of 
Queen's  Bench  at  Westminster  against  you  at  my  suit,  and  proceed 
therein  according  to  law ;  for  that  you,  the  said  K.  W.  IVL  Nesfield, 
on  the  3d  day  of  November  last  past,  with  force  and  arms,  caused  me 
to  be  assaulted,  beaten,  and  ill-treated  by  one  James  Dove,  to  wit,  at 
Bakewell  aforesaid ;  and  also  then  caused  me  to  be  apprehended  and 
seized  and  laid  hold  of,  and  to  be  forced  and  compelled  to  go  into, 
through,  and  along  divers  public  highways,  streets,  and  places  to  a 
.certain  lock-up  or  prison  at  Bakewell  aforesaid,  and  to  be  unlawfully 
imprisoned,  and  kept  and  detained  in  prison,  in  a  certain  dark  and 
unwholesome  prison  or  place,  without  any  reasonable  or  probable 
cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
one  night  and  a  day  then  next  following,  contrary  to  the  law  and  cus- 
tom of  this  realm,  and  against  the  will  of  the  said  Matthew  Taylor ; 
whereby  I,  the  said  Matthew  Taylor,  was  then  not  only  greatly  hurt 
and  injured,  but  was  greatly  exposed,  and  injured  in  my  credit,  charac- 
ter, and  circumstances."  It  was  objected  on  behalf  of  the  defendant, 
that  the  notice  required  by  section  9  of  statute  11  &  12  Vict  c.  44^ 
was  insufficient,  for  omitting  the  word  "  maliciously, "  which  was 
necessary  to  a  cause  of  action  under  section  1.  The  learned  judge, 
being  of  that  opinion,  confined  the  plaintiff  to  the  first  count  of  the 
declaration,  ana  the  jury  returned  a  verdict  for  the  plaintiff  on  that 
count,  damages  one  farthing.  In  the  following  Easter  term,  (April 
22,) 

Macaulay  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  amount  of  damages  being  insufficient. 

The  Court  granted  a  rule  nisi  on  the  first  ground  only. 

MeUor  and  Hayes  now  showed  cause.  Stat  11  &  12  Vict  c  44 : 
"An  act  to  protect  justices  of  the  peace  from  vexatious  actions  for 
acts  done  by  them  in  execution  of  their  office,"  by  section  1  enacts, 
that  every  action  brought  against  any  justice  of  the  peace  "  for  any 
act  done  by  him  in  the  execution  of  his  duty  as  such  justice,  v^dth 
respect  to  any  matter  within  his  jurisdiction  as  such  justice,  shall  be 
an  action  on  the  case  as  for  a  tort ;  and  in  the  declaration  it  shall  be 
expressly  alleged  that  such  act  was  done  maliciously,  and  without 
reasonable  and  probable  cause.  By  section  2,  "  for  any  act  done  by 
a  justice  of  the  peace  in  a  matter  of  which  by  law  he  has  not  juris- 
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diction,  or  in  which  he  shall  have  exceeded  his  jurisdiction,  the  person 
injured  thereby  may  maintain  an  action  without  an  alleration  in  the 
declaration  that  the  act  tomplained  of  was  done  maliciously  and 
^thout  reasonable  and  probable  cause.  Section  9  enacts  that,  in 
the  notice  of  action,  '<  the  cause  of  action,  and  the  court  in  which 
the  same  is  intended  to  be  brought,  shall  be  clearly  and  explicitiy 
stated."  This  action  is  in  respect  of  an  act  done  by  the  defend- 
ant, as  a  justice,  within  his  jurisdiction ;  and  therefore,  by  section 
1,  malice  is  an  essential  part  of  the  cause  of  action;  and  a  notice 
ixrhich  omits  an  essential  ingredient  in  the  offence  created  by  the 
statute  is  bad.  Bayley,  J.,  in  Tawsey  t.  White^  5  B.  &  Cr.  125,  133. 
[They  also  cited  Lovelace  v.  Cttrry^  7  T.  R.  631.]  If  the  word 
**  maliciously  "  may  be  omitted,  there  is  no  reason  why.  the  words 
"  without  reasonable  and  probable  cause ''  may  not  also  be  omitted. 
Farther :  this  notice  applies  to  a  different  and  distinct  cause  of  action 
to  that  stated  in  the  second  count,  damely,  an  act  done  without  juris- 
diction, under  section  2. 

Macaulay  and  Brewer^  contriL  The  notice  of  action  is  applicable 
to  the  second  part  of  the  second  count  It  informs  the  defendant  of 
the  act  for  which  he  is  to  be  sued.  The  object  of  the  notice  is  to 
give  the  justice  an  opportunity  of  tendering  amends  under  section  11 ; 
and  the  defendant,  being  the  person  who  did  the  act  complained  of, 
vrould  tender  amends  or  not,  according  to  his  belief  that  he  had  been 
^actuated  by  malice  or  not  In  Towsey  v.  White j  5  B.  &  Cr.  125,  which 
Tvas  an  action  of  debt  for  penalties,  the  notice  did  not  show  that  an 
offence  had  been  committed  against  the  act  of  parliament  In  2  Chit 
Statutes,  712,  note  (e),  2d  ed.,  it  is  said  that  the  notice  "  is  quite  suf- 
ficient if  it  calls  the  attention  of  the  defendant  to  the  general  nature 
of  the  injury,  so  that  he  may  know  what  the  ground  of  complaint  is." 

Lord  Campbell,  C.  J.  I  should  be  extremely  sorry  to  require  any 
nicety  in  framing  notices  of  action ;  and  if  the  objection  had  been  the 
mere  omission  of  the  word  "  malicious,"  I  should  have  struggled  to 
overcorfie  it  But  I  think  this  is  not  a  notice  of  action  within  section 
9  of  statute  11  &  12  Vict  c.  44,  which  requires  that  in  the  notice  the 
cause  of  action  shall  be  clearly  and  explicitiy  stated.  Does  this  notice 
deariy  and  explicitly  show  that  the  cause  of  action  is  under  section  1 
of  the  statute  ?  Quite  the  contrary ;  because,  under  section  2,  the  ac- 
tion would  sound  in  trespass  for  an  act  done  without,  or  in  excess  of 
the  jurisdiction.  Therefore  the  notice  is  not  only  defective,  but  con- 
tains terms  which  would  mislead  the  defendant ;  and  therefore  it  does 
not  entitle  the  plaintiff  to  avail  himself  of  the  second  count 

CoLERiDOB,  J.  Section  9  requires  that  the  notice  of  action  should 
clearly  and  explicitiy  state  the  cause  of  action.  This  notice,  if  strictly 
construed,  does  not  do  so,  because  it  omits  a  fact  which  is  essenUai 
in  an  action  on  the  case.  Where  the  action  is  against  a  justice  for 
an  act  done  within  his  jurisdiction,  the  act  must  have  been  malicioiw, 
and  maUce  must  be  alleged  in  the  declaration.      I  should  be  sonry  to 
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introduce  special  demnrrera  in  construing  these  notices,  and  therefore 
I  think  we  should  not  require  more  than  a  statement  from  the  plain- 
tiff of  what  the  act  is  for  which  he  is  going  to  bring  an  action.  Bat 
there  are  two  causes  of  action  under  sections  1  and  2  of  statute  11  d& 
12  Vict  c.  44,  and  the  language  of  the  notice  is  framed  to  meet  one, 
and  not  the  other.  There  is  no  improper  strictness  in  holding  that 
this  notice  is  not  sufficient ;  it  is  advancing  the  object  of  the  act 

Erle,  J.  I  am  also  of  opinion  that  the  notice  is  bad  for  not  in- 
forming the  defendant  that  the  action  was  to  be  brought  because  he 
had  done  the  acts  described  with  malice.  The  defendant  was  liable 
to  an  action  in  two  respects :  first,  under  section  1,  if  he  committed  a 
mistake  as  to  his  jurisdiction ;  and,  secondly,  under  sectioui^,  if  he 
acted  with  a  corrupt  motive  within  his  jurisdiction.  The  latter  act 
is  charged  by  the  word  "  maliciously."  That  word  is  left  out  of  the 
notice,  and  therefore  it  is  essentially  bad,  as  tending  to  mislead. 

Crompton,  J.  I  am  of  opinion  that  the  chief  justice  was  righ£. 
The  notice  is  not  to  be  so  loose  as  to  give  no  information,  and  what 
is  worse,  to  mislead.  If  the  action  was  brought  against  the  justice 
for  an  abuse  of  his  office  within  his  jurisdiction,  he  would  suppose 
that  it  was  brought  under  section  2.  This  notice  would  lead  the  de- 
fendant to  suppose  that  the  action  was  brought  under  section  1,  when 
the  plaintiff  was  going  to  bring  it  for  a  much  more  serious  act,  perhaps, 
under  section  2. 

Rule  discharged. 


Sillem  v.  Thornton. 

Jane  13,  1854. 

Fire  Policy — Description  of  Premises — Warranty  —  Alteration  of 

Premises, 

1*11:6  policy  for  one  year  npon  a  "  brick  building  nsed  as  a  dwelling-house  and  store,  ( de- 
scribed in  a  paper  attached  to  this  policy,)  situated  at,"  &c.  Description  annexed,  that 
the  house  was  composed  of  two  stories,  of  given  height  and  materials,  witli  a  given  roof, 
and  given  means  of  obtaining  water,  &c.  During  the  year,  the  house  was  altered,  by 
adding  to  it  an  additional  story,  but  so  that  the  alterations  did  not  increase  the  hazard  or 
probability  of  fire,  except  so  far,  if  at  all,  as  the  increase  of  the  area  of  a  building  by  a 
third  story  may  be  considered  to  have  necessarily  increased  such  hazard  or  probability ; 
and  afterwards,  during  the  year,  the  house  was  totally  burnt :  — 

Hddy  apon  a  special  case,  that  the  underwriter  was  not  liable ;  for  the  description  was  by 
reference  incorporated  into  the  policy,  and  the  description  amounted  to  a  warranty,  and 
not  only  to  a  warranty  that  the  building  was  as  described  at  the  time  the  description  was 
given  and  at  the  date  of  the  policy,  bat  that  it  would  not  be  altered  by  the  assured,  so  as 
to  increase  the  risk  during  the  year,  and  diat  it  had  been  so  altered. 

Action  upon  a  fire  policy  for  1,6002.,  effected  by  the  plaintiffs  as 
agents  for  Grodeffiroy,  billem,  and  Co.,  of  San  Francisco,  with  the  de- 
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fendant,  upon  a  brick  building,  at  San  Francisco.    The  defendant 
pleaded,  fifthly,  in  snbstance,  that,  by  a  paper  attached  to  the  policy,  the 
building  was  warranted  to  answer  a  certain  description,  and  that  such 
^wxurranty  was  broken.  Replication,  c/etii/tinif.  Special  case.  The  plain- 
ti£EB  are  the  agents  of  Goaei&oy,  Sillem,  and  Co.,  who  are  merchants  at 
San  Francisco,  in  California.  The  defendant  is  an  underwriter,  in  Lon- 
don.    Godeffiroy,  Sillem,  and  Co.,  were,  from  October,  1850,  to  the 
time  of  the  fire,  &c.,  the  owners  of  a  brick  building  used  as  a  dwell- 
ing house  and  store,  situate  at  the  corner  of  Clay  and  Leidersdorif 
streets,  at  San  Francisco,  in  California,  built  in  September,  1850.     In 
October,  1850,  being  desirous  to  insure,  &c.,  they  transmitted  to  their 
agents  a  description  of  the  building  as  it  stood,  being  the  description 
annexed  to  the  policy  of  insurance,  &c     The  cost  of  this  original 
building,  was  6,000/.,  valued  in  the  policy  at  4,000/.   In  March,  1851, 
Grodeflroy,  Sillem,  and  Co.  were  desirous  of  erecting  a  third  story 
to  the  bmld^g.     They  commenced  doing  so  on  the  26th  of  March, 
1851,  and  oetween  that  date  and  the  time  of  the  fire,  the  following 
alterations  and  additions  were  made.     The  walls  of  the  original 
building  were  carried  up  to  make  a  third  story,  and  the  roof  was  put 
upon  that  story ;  the  new  walls  being  carried  up  in  all  13  feet,  of 
which  3  feet  were  above  the  new  roof.     The  new  walls  were  12J 
inches  thick.     The  new  roof  was  not  covered  with  zinc  or  other  metal ; 
it  was  composed  of  a  layer  of  brick,  a  layer  of  cement,  and  then 
another  layer  of  cement     The  original  building  remained,  the  root 
being  flat,  and  not  having  been  interfered  with ;  but  the  reservoir  was, 
on  the  2d  of  May,  1851,  taken  from  the  top  of  the  old  roof  and 
placed  on  the  top  of  the  new  roof,  that  being  necessary  in  order  to 
allow  of  the  completion  of  the  improvements  in  the  interior  of  the 
additional  story.     Such  removal  was  intended  to  be  permanent,  and 
to  be  made  to  conmiunicate  with  the  requisite  pipes.     When  the 
reservoir  was  so  removed,  four  hogsheads  of  water,  communicating 
with  the  water-pipe,  so  that  they  could  be  refilled  as  often  as  neces- 
sary, and  contaming  240  gallons,  were  placed  on  the  old  roof,  which 
had  then  become  the  floor  of  the  additional  story.     In  addition  to 
this,  the  old  roof  could  be  flooded  with  water  by  means  of  a  pipe 
connected  with  the  pump.     The  reservoir,  from  the  time  when  placed 
on  the  new  roof,  up  to,  and  at  the  time  of  the  fire,  had  a  foot  of 
water  in  it     There  was  no  feed-pipe  attached  to  it,  and  no  commu- 
nication with  the  force-pump,  or  other  means  of  filling  it  with  water 
adapted  to  it     There  was  no  pipe  on  the  new  roof  with  holes  in  it, 
or  other  means  capable  of  mamtaining  a  constant  or  any  stream  of 
water,  over  such  roof;  nor  were  there  any  means  of  supplying  water 
to  such  roof,  except  by  buckets.     There  were  four  openings  for 
windows  in  the  new  story.     Shutters  of  iron  had  been  ordered  for 
them,  but  had  not  been  sent  home,  and  they  had  no  shutters  of  any 
sort,  up  to,  or  at  the  time  of  the  fire.     During  the  fire,  these  holes 
were  stopped  up  with  wet  blankets.     These  works  cost  1^^^^.,.?^°®?'. 
are  to  be  taken  as  not  having  increased  the  hazard  or  probabiUtv  or 
fire,  except  so  far,  ii  at  all,  as  the  increase  of  the  area  of  a  buUding 
by  a  third  story,  may  be  considered  by  the  court  to  have  necessaniy 
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increased  snch  hazard  or  probability.  On  the  7th  April,  1851,  the 
plaintiffs,  as  agents  for  Godeifiroy,  Sillem,  and  Co.,  effected  with  tiie 
defendant  a  policy  of  insurance,  for  1,600^,  as  follows : — 

^  Whereas,  Messrs.  Herman,  Sillem,  and  Co.,  merchants,  London, 
have  paid,  &c.,  to  us,  &c.,  to  insure  firom  loss  or  damage  by  fiie,  a 
brick  building,  used  as  a  dwelling-house  and  store,  (described  in  tilie 

?aper  attached  to  this  policy,)  situated  at  the  comer  of  Clay  and 
jeidersdorff  streets,  at  San  Francisco,  in  CaUfomia,  and  belongiiig 
to  Messrs.  GodeflGroy,  Sillem,  and  Co.,  of  San  Francisco,  valued  at 
4,000/.  sterling,  from  noon  of  the  1st  of  February,  1851,  to  noon  of 
the  first  of  February,  1852 :  now  know  ye,  &c.  Dated  in  LfOndon 
the  7th  day  of  April,  1851. 

^  -61,600.  Richard  Thobntoh  » 

The  paper  mentioned  in  the  policv,  and  annexed  thereto,  waa  as 
follows :  ^'  Description  of  brick  store  m  the  corner  of  Clav  and  Lieid- 
ersdorff  streets.  Frontage  on  Clay-street,  30  feet,  on  Leidersdorff^ 
street,  5Q\  feet,  more  or  less.  The  house  is  composed  of  two  stones, 
without  a  basement  story.  The  ground  floor  is  12  feet  in  height,  the 
upper  one  10  feet  in  height  The  walls  firom  the  foundation  to  ike 
upper  story,  are  of  20  inches,  and  those  of  the  upper  story  of  16  inches 
^hickness.  The  ground  floor  is  paved,  &c  The  roof  is  composed  of 
a  layer  of  cement  on  wood,  and  covered  with  zinc.  The  walls  aroond 
the  same  are  raised  3  feet,  on  two  sides,  and  on  the  south  aide  about 
9  feet,  there  being  at  present  a  wooden  building  adjoining.  On  the 
roof  is  a  reservoir,  containing  about  600  gallons  of  water,  supplied 
firom  an  artesian  well  on  the  ground  floor,  in  connection  with  whidi 
is  a  powerful  force-pump,  by  which  the  first  floor  is  also  constancy 
supplied  with  water.  The  roof  in  also  constructed  so  that  ^y  means 
of  a  pipe  extending  the  whole  length  of  the  same,  and  supplied  at 
certain  intervals  with  holes,  a  constant  stream  of  water  can  be  main- 
tained over  the  entire  roof,  by  working  the  pump  on  the  lower  story. 
The  window  and  door-firames  are  attachea  towards  the  interior  at 
the  bmlding.  A31  windows  and  doors  are  supplied  with  thick  iron  shut- 
ters on  the  exterior,  so  that  between  the  shutters  or  doors  is  in  all 
places  a  space  corresponding  to  the  thickness  of  the  walls.  In  this 
manner,  no  wood-work,  whatever,  is  exposed  externally.  The  house 
has  been  built  with  the  express  design  of  rendering  it  fire-proof,  and 
no  precaution  has  been  neglected  to  render  it  so.  The  tide  rises  to 
the  opposite  side  of  Leidersdorff-street,  which  is  still  unoccupied,  and 
there  is  in  the  house  itself  an  almost  unlimited  supply  fix)m  the  arte- 
sian well,  &c  We,  the  undersigned,  do  certify,  that,  by  request  of, 
&c.,  we  examined  brick  building  at  corner,  &c.,  and  after,  &c.,  found 
the  above  description  of  the  same  a  perfectly  correct  one,"  &c. 
Dated  the  31st  of  October,  1850.  Signed  by  Lloyds's  agents,  and 
the  agent  for  the  Hambro'  Board  of  Underwriters.  On  the  night  of 
the  3d  of  May,  1851,  a  fire  took  place  at  San  Francisco,  by  which  a 
great  part  of  the  city,  and  amongst  others  the  premises  insured,  were 
burned  to  the  ground,  and  the  plaintiiSs  suffered  a  total  loss,  wiih  the 
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exception  of  a  salvage  amounting  to  400/.     The  coort  are  to  draw 
inferences,  &C.,  and  may  allow  interest  under  the  3  &  4  Will.  4,  c.  42, 
8-  1,  firom  the  3d  May,  1851.     The  question  is,  whether  the  plaintiffs 
are  entitled  to  recover  in  the  action,  or  whether  that  right  is  defeated  by 
the  alterations  and  additions  aforesaid,  which  were  made  in  the  build- 
ing.     K  the  plaintiffs  are  entitled,  the  verdict  to  be  entered  for  1,600/., 
less    deduction   for  salvage,  if   the  court  consider  the   defendant 
entitled  to  it^  and  with  interest,  if  the  court  adjudge  it ;  if  other\\^ise, 
verdict  for  the  defendant,  &c.     Plaintiffs'  points:  that  the  identity 
of  the  building  insured  and  that  destroyed,  is  undeniable ;  that  the 
addition  of  a  third  story,  not  adding,  in  fact,  to  the  hazard  or  proba- 
bility of  fire,  cannot  affect  the  defendant's  liability,  unless  there  be  a 
-warranty  in  the  policy  that  the  structure  shall,  in  no  respect,  be  im- 
proved or  added ;  that  the  policy  contains  no  such  warranty ;  that 
the  defendant,  havii^  retained  money  which  he  ought  to  have  paid 
^thonir  litigation,  is  bound  to  pay  that  money  with  interest,  and  the 
eonrt,  being  in  the  place  of  a  jury,  may  award  it,  under  the  3  &  4 
^WilL  4,  c  42,  s.  292.     Defendant's  points :  that  the  alterations  and 
adflitions  made,  &c.,  were  such  as  to  disentitle  the  plaintiffs  to  claim 
a  total  loss  under  the  policy ;  that  a  continuous  warranty  was  given 
by  the  written  description  upon  .which  the  policy  was  affected,  which 
-was  broken  by  the  alterations  made.     The  case  was  argued  in  this 
tenn^  by 

Bramwellj  (at  the  plaintiffs ;  and 

WiUes^  for  the  defendant 

The  arguments  and  cases  cited,  are  fully  stated  and  commented 
upon  in  the  judgment. 

Our.  adv.  vutt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  are  of  opinion  that,  in  this  case,  the  assured  are  not  entitled  to 
recover,  as  they  have  broken  a  warranty  on  the  faith  of  which  the 
defendant  must  be  considered  as  havmg  signed  the  policy.  The 
engagement  is,  "to  insure  from  loss  or  damage  by  fire,  a  brick  build- 
ing, used  as  a  dwelling-house  and  store,  (described  in  the  paper 
attached  to  this  policy,)  situated,  &c.,  belonging  to  Messrs.  Godeffioy, 
&c.,  valued  at  4,000/.,  from  noon  of  the  1st  day  of  February,  1851,  to 
the  1st  day  of  February,  1852,  at  noon."  The  description  in  the 
attached  paper,  must  be  supposed  to  be  introduced  into  the  body  of 
the  policy  between  the  brackets,  instead  of  the  reference  to  it.  Verba 
relata  inesse  videntur.  The  following  is  the  commencement  of  this 
description :  "  Frontage  on  Clay-street,  30  feet,  on  Leidersdorff-street, 
59J  feet,  more  or  less.     The  house  is  composed  of  two  stories,  without 
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a  basement  story."     Then  comes  a  statement,  among  other  things, 
that  the  ground  floor  was  covered  with  marble  slabs ;  that  the  roof 
was  composed  of  cement,  and  covered  with  zinc ;  that  on  the  roof 
was  a  reservoir  containing  about  600  gallons  of  water,  which  was 
supplied  from  an  artesian  well ;  that  a  constant  stream  of  water  could 
be  maintained  over  the  entire  roof,  by  working  the  pump  on  the  lower 
story ;  that  all  the  windows  and  doors  were  supplied  with  thick  iron 
shutters,  so  that  no  woodwork  was  exposed  externally ;  i^d  that  there 
was  an  almost  unlimited  supply  of  water  from  the  artesian  well. 
Th^  special  case  finds  that  the  house  was  built  in  September,  1850, 
at  a  cost  of  6,000/.,  and  that  Messrs.  Godef&oy,  in  the  month  of 
October  following,  being  desirous  of  effecting  an  insurance  upon  it, 
transmitted  to  their  agents  in  London,  the  description  of  it  attached 
to  the  policy.     This  was  a  correct  description  of  it  in  all  respects,  as 
it  then  stood;  and  6n  the  faith  of  this  description,  the  defendant 
signed  the  policy,  dated  the  7th  April,  1851 ;  but  in  March,  1851, 
Messrs.  Godef&oy  and  Co.  were  desirous  of  sulding  a  third  story  to 
the  building.     They  commenced  doing  so  on  the  26th  of  that  month, 
and  had  completed  it  before  the  3d  May,  when  the  premises  were 
consumed  by  a  conflagration,  which  laid  in  ashes  almost  the  whole 
of  San  Francisco.     The  new  story  cost  IftOOL     There  were  various 
alterations  in  the  roof  and  other  parts  of  the  building,  but  it  was 
agreed  in  the  case  that  '^  the  new  works  are  to  be  taken  as  not  having 
increased  the  hazard  or  probability  of  fire,  except  so  far,  if  at  all,  as 
the  increase  of  the  area  of  a  building  by  a  third  story,  may  be  con- 
sidered by  the  court  to  have  necessarily  increased  such  hazard  or 
probability." 

We  are  now  to  consider  the  effect  of  the  description  of  the  prem- 
ises insured,  which  has  been  introduced  into  the  policy ;  and  in  the 
first  place,  we  are  of  opinion  that  it  amounts  to  a  warranty  that  the 
premises  corresponded  with  it  on  the  7th  April,  1851,  or,  at  least, 
that  the  premises  had  not  been  altered  by  the  assured  in  the  interme- 
diate time,  so  as  to  increase  the  risk  of  the  insurer  when  the  policy 
was  effected.  Mr.  Bramwell  contended  that  it  referred  only  to  the 
31st  October,  1850,  the  date  of  the  certificate  of  the  surveyors  in 
California,  who  verified  its  accuracy,  and  that,  if  accurate  at  the 
time,  the  policy  would  not  be  vitiated  by  any  alteration  between 
that  day  and  the  date  of  the  policy ;  so  that,  notwithstanding  the 
alteration,  the  identity  of  the  house  was  not  destroyed.  But  we 
think  that  this  position  is  wholly  at  variance  with  the  effect  which 
has  hitherto  been  given  to  the  description  of  the  subject-matter 
insured  in  policies  of  insurance,  and  would  utterly  defeat  the  object 
for  which  such  a  description  is  required.  It  would  seem  revolting  to 
common  sense  if  we  were  to  hold,  that,  as  soon  as  Messrs.  Groderaroy 
and  Co.  had  sent  off  the  description,  to  be  shown  to  an  insurance 
office,  or  private  underwriter,  they  might  have  added  several  stories 
to  the  house,  and  removed  from  it  all  the  described  safeguards 
against  fire;  and  that,  although  the  description  misdescribed  the 
actual  state  of  the  premises  at  the  date  of  the  policy,  a  fire  after- 
wards happening,  an  indemnity  might  be  claimed,  for  which  the 
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rmderwriter  had  received  no  adequate  consideration.  But  this  is  the 
principle  contended  for  by  the  assured.  Not  being  told  the  exact 
progress  which  had  been  made  in  the  alterations  between  the  26th 
March,  and  the  7th  April,  we  are  to  draw  inferences  from  the  facts 
stated ;  and  we  infer  that  on  the  7th  April  the  building  no  longer 
corresponded  with  the  description  of  it  in  the  policy,  and  that,  by 
the  alteration,  the  risk  of  the  insurer  had  in  some  degree  been 
increased.     This  alone  would  be  a  bar  to  the  present  action. 

But  we  are  further  of  opinion  that  the  description  in  the  policy 
amounts  to  a  warranty  that  the  assured  would  not,  during  the  time 
specified  in  the  policy,  voluntarily  do  any  thing  to  make  the  condition 
of  the  building  vary  firom  this  description,  so  as  thereby  to  increase 
the  risk  or  liability  of  the  underwriter.  In  this  case,  the  description 
is  evidently  the  basis  of  the  contract,  and  is  furnished  to  the  under- 
writer to  enable  him  to  determine  whether  he  will  agree  to  take  the 
risk  at  all,  and  if  he  does  take  it,  what  premium  he  shall  demand. 
The  assured,  no  doubt,  wished  him  to  understand,  that  not  only 
such  was  the  condition  of  the  premises  when  the  policy  was  to  be 
effected,  but,  as  far  as  depended  upon  them,  it  should  not  be  altered 
so  as  to  increase  the  risk  during  the  year  for  which  he  was  to  be 
liable  if  a  loss  should  accrue.  Without  such  an  assurance  and 
belief,  the  statement  introduced  into  the  policy  of  the  existing  condi- 
tion of  the  premises  would  be  a  mere  delusion.  Identity  might  con- 
tinue, and  yet  the  quality,  condition,  and  incidents  of  the  subject- 
matter  insured  might  be  so  changed  as  to  increase  tenfold  the 
chances  of  loss,  which,  upon  a  just  calculation,  might  reasonably  be 
expected  to  fall  upon  the  underwriter.  Can  it  be  successfuUy  con- 
tended, that,  having  done  so,  the  assured  retain  a  right  to  the 
indemnity  for  which  they  had  stipulated  upon  a  totally  different 
basis? 

With  respect  to  marine  policies,  we  conceive  that  if  there  be  a 
warranty  of  neutrality,  or  of  any  other  matter  which  continues  of 
importance  till  the  risk  determines,  whether  the  policy  be  for  a 
voyage  or  for  a  time  certain,  such  a  warranty  is  continuous ;  and  if 
it  be  broken  by  the  default  of  the  assured,  the  underwriter  is  dis- 
charged. The  implied  warranty  of  seaworthiness  applies  only  to  the 
commencement  of  the  voyage  ;  but  even  here,  if  the  assured,  during 
the  voyage,  were  voluntanly  to  do  any  act  whereby  the  ship  was  ren- 
dered unseaworthy,  and  thereby  a  loss  were  to  accrue,  we  conceive 
that  they  would  have  no  remedy  on  the  policy.  A  distinction,  how- 
ever, is  taken  in  this  respect  between  marine  policies  and  insurances 
of  houses  against  fire.  It  would  probably  be  allowed  that,  if  during 
war  there  were  a  policy  on  a  merchant  ship  described  as  carrying  ten 
guns,  and  employed  in  the  coal  trade,  and,  after  the  policy  was 
effected,  the  owner  should  reduce  her  armament  to  five  guns,  or  load 
her  with  oil  of  vitriol,  the  underwriter  would  not  be  liable  for  a  sub- 
sequent loss. 

But  it  is  strenuously  asserted,  that  if  there  be  an  insurance  against 
fire  upon  a  house,  which  is  described  in  the  policy  as  being  of  a  par- 
ticular specified  description,  and  in  which  it  is  slated  that  the  occu- 
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pier  carries  on  a  certain  specified  trade —  thb  being  true  at  the  date 
of  the  policy,  the  assured,  preserving  the  identity  of  the  house,  may 
alter  its  construction,  so  as  to  render  it  more  exposed  to  fire,  and  may 
carry  on  in  it  a  different  and  more  dangerous  trade,  >vithout  prejudioe 
to  the  right  to  recover  for  a  subsequent  loss  by  fire,  the  wairanty 
extending  only  to  the  state  and  use  of  the  premises  at  the  moment 
when  the  policy  was  signed.  This  seems  quite  contrary  to  the  prin- 
ciples on  which  contracts  are  regulated.  The  construction  and  use 
of  the  premises  insured,  as  described  in  the  policy,  constitute  the 
basis  of  the  insurance,  and  determine  the  amount  of  the  premium. 
But  this  calculation  can  only  be  made  upon  the  supposition  that  the 
description  in  the  policy  shall  remain  substantially  true  wliile  the  risk 
is  running,  and  that  no  alteration  shall  subsequently  be  made  by  the 
assured  to  enhance  the  liability  of  the  insurer.  It  seems  strange^ 
then,  that  if  a  house  be  described  in  the  policy  as  occupied  by  the 
owner,  carrying  on  the  trade  of  a  butcher,  so  that  the  premium  is  on 
the  lowest  scale,  he  may  immediately  afterwards,  merely  taking  care 
that  the  walls  and  floors  and  roof  remain,  so  that  it  is  still  the  same 
identical  house,  convert  it  into  a  manufactory  for  fireworks,  a  trade 
trebly  hazardous,  for  which  the  highest  scale  of  premium  would 
be  no  more  than  a  reasonable  consideration  for  the  stipulated  indem- 
niiy. 

We  are  told,  however,  that  this  doctrine  is  established  by  decisions 
binding  upon  us.     The  first  of  these  is,  Shaw  v.  RobberdSj  6  Ad.  & 
El.  76 ;  1  Nev..  &  P.  279.     The  plaintiff  insured  premises  against  fire 
by  the  description  of,  "  a  granary  and  a  kiln  for  drying  corn  in  nse.'^ 
By  the  conditions  of  insurance  the  policy  was  to  be  forfeited,  unless 
the  buildings  were  accurately  described,  and  the  trades  carried  on 
therein  specified ;  and,  if  any  alteration  were  made  in  the  building, 
or  the  risk  of  fire  increased,  the  alteration  was  to  be  notified,  and  al- 
lowed, by  indorsement,  on  the  policy,  otherwise  the  insurance  to  be 
void.     The  plaintijff  carried  on  no  ^ade  in  the  kiln,  except  drying 
corn ;  but,  on  one  occasion,  he  allowed  the  owner  of  some  bark,  which 
had  been  wetted,  to  dry  it  gratuitously  in  the  kiln,  and  this  occasioned 
a  fire,  by  which  the  premises  were  destroyed.  Drying  bark  was  proved 
to  be  a  distinct  trade  from  drying  corn,  and  more  hazardous,  in- 
surance offices  charging  a  higher  premium  for  barkkilns  than  corn- 
kilns.     Held,  that  the  plaintiff  was  entitled  to  recover.    But,  what 
was  the  ratio  decidendi  ?    Lord  Denman,  C.  J.  (6  Ad.  &  El.  82 ;  1 
Nev.  &  P.  286) :  «  If  the  plaintiff  had  either  dropped  his  business  of 
corn-drying,  and  taken  up  that  of  bark-drying,  or  .added  the  latter  to 
the  former,  no  doubt  the  case  would  have  been  within  the  condiiioa 
relied  upon.     P^-haps,  if  he  had  made  any  charge  for  drying  the 
bark,  it  might  have  been  a  question  for  the  jury,  whether  he  had  done 
so  as  a  matter  of  business,  and  whether  he  had  not  thereby,  altboiig;h 
it  was  the  first  instance  of  bark-drying,  made  an  alteration  in  his 
business,  within  the  meaning  of  that  condition.     But,  according  to 
the  evidence,  we  are  clearly  of  opinion  that  no  such  question  arose 
for  the  consideration  of  the  jury."     The  court  there  intimates  an 
opinion,  that  there  was  no  implied  warranty  that  nothing  besides  corn 
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Bhoald  ever  he  dried  in  the  kiln,  but  gave  no  countenance  to  the  doc- 
trine,  that  another  and  more  danc^eroos  trade  could  be  earned  on  in 
the  kiln,  without  vitiating  the  poUcy.     The  other  case,  ^i^ch  was 
more  confidently  relied  upon,  and,  on  account  of  some  expressions  of 
some  of  the  judges,  not  without  reason,  was  Pint  v.  Reidj  6  Scott's 
N.  R.  982;  6  Man.  &  G.  1 ;  but,  when  examined,  we  do  not  think  it 
is  an  authority  for  the  doctrine  which  it  is  cited  to  support     The  in- 
Bnrance  there  was  upon  a  manufieustory,  engine*house,  and  machinery, 
against  fire,  and  the  policy  contained  conditions  resembling  those  in 
Shaw  V.  Robberds — among  others,  <Hhat  if  the  assured  should  omit 
to  communicate  to  the  insurance  office  any  circumstances,  material 
to  be  made  known,  to  enable  the  company  to  judge  of  the  risk  they 
had  undertaken,  or  were  required  to  undertake,  the  insurance  should 
be  of  no  force."     There  were  pleas  on  these  conditions,  alleging  that 
the  assured  carried  on  a  more  dangerous  trade  than  that  specified  in 
the  policy,  which  was  a  circumstance  material  to  be  made  known, 
and  had  omitted  to  communicate  it  to  the  office,  the  non-communi- 
cation being  made  the  infraction  relied  upon,  and  the  gist  of  the 
pleas.      The  issues  on  these  pleas  were  found  for  the  defendant,  but 
liiere  vras  a  rule  for  judgment  for  the  plaintiflf,  non  obstante  veredicto^ 
which  -was  made  absolute.     The  pleas  were  considered  bad  for  not 
showing;  that  a  reasonable  time  hsid  elapsed  for  giving  notice,  and  on 
this  defect  alone  Coltman,  J.,  rested  his  judgment    The  other  judges 
do  make  nse  of  some  observations  as  if  under  this  policv  the  assured 
might  change  his  trade  to  one  more  dangerous  than  that  described 
at  the  time  of  making  the  policy ;  but,  these  observations^ppear  to 
have  reference  to  the  necessity  for  giving  notice  for  the  particular 
purpose  specified  in  the  conditions  on  which  the  pleas  were  founded. 
Tii^  C.  J-,  says,  6  Scott's  N.  R.  1005;  6  Man.  &  G.  20:    "How 
can  an  alteration,  which  takes  place  in  the  enjoyment  of  the  jvemises 
after  the  execution  of  the  pohcy,  be  a  circumstance  material  to  be 
made  known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  have  undertaken  ? "     And  Maule,  J.,  observes,  6  Scott's  N* 
R.  1009 :  «  The  time  at  which  the  company  are  to  exercise  their  judg- 
ment, is  not  the  time  at  which  the  communication  is  to  be  made." 
Therefore,  this  case  can/iot  be  considered  an  authority  for  the  doctrine 
sought  to  be  established ;  and,  if  it  were,  we  could  not  concur  in  it, 
for  the  doctrine  appears  to  us  to  be  contrary  to  the  ruling  of  Lord 
Tenterden,  in  Dobson  v.  Sothebpj  Moo.  &  M.  90.   There  the  insurance 
was  on  premises  against  fire,  "  where,"  according  to  the  statement  in 
the  policy,  «  no  fire  is  kept  and  no  hazardous  goods  are  deposited. 
The  loss  happened  in  consequence  of  the  making  a  fire,  and  burning 
a  tar-barrel  on  the  premises,  for  the  purpose  of  repamng  them.     The 
plaintiff  was  held  entiUed  to  repover ;  but.  Lord  Tenterden  said,  that 
if  there  had  been  any  misdescription  of  the  property  insured,  the  de- 
fendants certainly  were  not  Uable;   and  added:    "I  think  that  the 
condition  must  be  understood  as  forbidding  only  the  ^^^^^^^^ 
fire,  or  the  ordinary  deposit  of  hazardous  goods,  not  their  oc^onai 
introduction,  as  m  this  case,  for  a  temporary  purpose  connectea  witn 
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the  occupation  of  the  premises I  cannot,  therefore,  be  of  opin« 

ion  that  the  policy  in  this  case  was  forfeited." 

Now,  assuming  the  law  to  be,  that,  upon  an  insurance  against  fire, 
there  is  an  implied  .engagement,  that  the  assured  will  not  afterwards 
alter  the  premises  so  as  that  they  shall  not  agree  with  the  description 
of  them  in  the  policy,  and  so  that  thereby  the  risk  and  liability  of  the 
insurer  shall  be  increased,  we  have  only  to  consider  whether,  in  this 
instance,  the  assured  have  not  done  so  by  converting  the  house  in- 
sured from  '<  a  house  composed  of  two  stories,"  into  a  house  composed 
of  three  stories ;  and,  this  really  admits  of  no  reasonable  doubt.  Mr. 
Bramwell  very  candidly  admitted,  that  if  the  policy  remained  in  force 
after  the  alteration,  it  covered  the  third  story,  as  well  as  the  other 
two.  This  being  so,  the  increase  of  the  area  of  the  building  by  a 
third  story,  must  be  considered  by  the  court  to  have  necessarily  in- 
creased the  hazard  or  probability  of  fire  about  as  much  as  if  the 
addition  to  the  house  had  been  lateral  instead  of  vertical 

But,  there  is  another  consideration  which  is  quite  decisive  to  show 
that  by  the  alteration  the  liability  of  the  insurer  is  increased,  and  that 
his  premium,  if  previously  fair,  has  now  become  inadequate.  Upon 
an  insurance  of  a  house  against  fire,  the  insurer  must  make  good  the 
whole  of  any  partial  loss,  the  owner  not  being  cdnsidered  to  stand 
his  own  insurer  for  the  excess  of  the  value  of  the  house  beyond  the 
sum  for  which  the  insurance  is  effected.  The  value  of  the  additional 
property,  here  sought  to  be  covered  by  the  insurance,  must  be  taken 
to  be  1,000^,  and  for  the  whole  of  this,  or  any  part  of  it,  the  defend- 
ant is  nqw  liable  to  the  full  amount  of  the  sum  for  which  he  has 
subscribed  the  policy,  till  he  has  paid  l,600t,  plus  his  liability  to  this 
amount  for  the  destruction  of  any  part  of  the  original  house,  valued 
at  4,000Z.  We  are  of  opinion  that  this  additional  liability  could  not 
be  thrown  upon  him  without  any  consideration,  and  against  his  con- 
sent, by  the  act  of  the  assured  in  altering  the  house  so  as  to  make  it 
no  longer  correspond  with  the  description  of  the  house  in  the  policy. 
If  the  liability  cannot  be  carried  to  this  extent,  it  is  entirely  gone, 
and,  therefore,  we  pronounce  judgment  for  the  defendant 


Judgment  for  the  defeManL* 


1  That  papers,  or  writings,  not  incladed  In  America,  the  effect  of  the  enlar^ 

in  the  body  of  a  policy,  may  be  made  a  ment  or  alteration  of  a  house  was  much 

part  of  it,  and  govern  it  as  much  as  if  so  discussed  in  the  base  of  Stetson  v  Maua- 

included,  has  been  repeatedly  recognized  chusetts  Mutual  Fire  Ins.  Co,  4  Mass.  R. 

in  America.    See  Snfjder  v.  Farmers'  Ins.  830,  where  it  was  said  to  be  a  question  of 

and  Loan  Co.  16  Wendell,  92;  BurriU  v.  fact  for  the  jury,  whether  the  alteration 

Saratoga  County  Mutual  Ins.  Co.  5  Hill,  did,  or  did  not  increase  the  risk.      See 

188 ;  French  v.  Chenango  County  MuU  Ins.  also,  Curry  v.  QmmonweaUh  Insurance  Go. 

Co.  7  HiU,  1 22 ;  Delonguemare  v.  Trades-  10  Pick.  635. 
men  Ins.  Co.  2  Hall,  589. 
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May  26,  1854. 

Evidence  —  Written  Contract  —  Usoffe  of  Trade  — Bill  of  Ladinff  — 

Action  for  Freight  —  Deduction  of  Discount. 

In  an  action  for  freight  by  a  ship-owner  against  the  indorsee  of  a  bill  of  lading,  to  whom 
Boods  had  been  delivered  at  L.,  and  who  had  accepted  them,  the  bill  of  lading  making 
uiem  deliverable,  "  he  paying  freight  for  them  five  eighths  of  a  penny  sterling  per  pound, 
with  5/.  per  cent,  primage  and  average  accustomed : '" — 

Hdd,  that  evidence  was  admissible  that  by  the  custom  of  L.  the  plaintiff  was  entitled  to  a 
deductioQ  of  three  months'  disconnt  from  the  freight ;  though  such  custom  applied  only  to 
goods  coming  from  certain  ports  in  the  southern  states  of  America. 

This  -was  an  action  to  recover  the  amount  of  freight  and  primage 
on  a  shipment  of  cotton  from  New  Orleans,  By  consent  and  a  judge's 
order,  the  following  case  was  stated  for  the  opinion  of  this  court, 
under  section  46  of  statute  15  &  16  Vict  c,  76 :  The  plaintiflF  is  a 
ship-owner  in  Liverpool.     The  defendant  is  a  merchant  there,  carry- 
ing on  business  under  the  firm  of  "  A.  E.  Byrne  and  Co."     On  the 
5th  of  October,  1853,  Messrs.  J.  B.  Byrne  and  Co.,  of  New  Orleans, 
shipped  on  board  the  ship  Courier,  a  vessel  belonging  to  the  plaintin, 
110  bales  of  cotton,  for  which  the  master  signed  a  bill  of  lading,  of 
which  the  following  is  a  copy :  — 

"  Shipped,  in  good  order  and  well  conditioned,  by  J.  B.  Byrne  and 
Co.,  on  board  the  ship  called  The  Courier,  whereof  Gemraell  is  master, 
now  lying  at  the  port  of  New  Orleans,  and  bound  for  Liverpool, 
namely,  110  bales  of  cotton,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  order  and  condition  at  the 
aforesaid  port  of  Liverpool,  (the  dangers  of  the  sea  only  excepted,) 
unto  order  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods 
five  eighths  of  a  penny  sterling  per  pound,  with  6/.  per  cent  primage 
and  average  accustomed.     In  witness  whereof  the  master  or  purser 
of  the  said  vessel  hath  aflSrmed  to  four  bills  of  lading,  all  of  this  tenor 
and  date,  one  of  which  being  accomplished,  the  others  to  stand  void. 

Dated  m  New  Orleans,  the  5th  day  of  October,  1863. 

«  John  Gbmmbll. 

This  bill  of  lading  was  forwarded  to  the  defendant,  indorsed  to  him. 
On  the  arrival  of  the  vessel  at  Liverpool,  in  Febraary,  last,  the  detend- 
aDt  claimed  and  received  the  110  bales  of  cotton,  as  mdorsee  and 
holder  of  the  said  bill  of  lading.  On  the  cargo  being  delivered,  the 
following  debit  note  was  rendered  to  the  defendant  for  the  Ireignt :  — 

"Messn.  A.  E.  Byrne  and  Co.  ^     ^  -nr- 

"  To  owners  of  The  Conricr,  ^'■• 

For  freight  per  said  vessel  from  New  Orleans —  X138  H     * 

On  UO  bides  cotton,  weighing  63,209  lbs.  at  id -^         ^  ^g    7 

Fdmage,  5/.  per  cent ^_^— 

X145     9  10 


»• 
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The  defendant  has  oiTered  to  pay  1432. 13^.  7c2.,  on  acconnt  of  tiie 
freight,  but  he  refuses  to  pay  the  balance,  II.  16s.  ScLj  on  the  ground 
that,  by  the  custom  of  Liverpool,  he  is  entitled  to  a  deduction  of 
three  months'  discount  from  the  freight  It  is  admitted  that,  accord- 
ing to  the  usual  custom  prevailing  amongst  merchants  and  ship-own- 
ers in  Liverpool,  three  months'  interest  or  discount  is  deducted  from 
the  freights  payable  under  bills  of  lading,  on  goods  coming  fix>m  cer- 
tain ports  in  the  southern  states  of  America,  namely.  New  Orleans, 
Mobile,  Charleston,  and  Savannah,  whether  such  freights  are  paid  by 
the  shippers,  the  consignees  named  in  the  bill  of  lading,  or  by  the 
assignees  of  the  bill  of  lading.  The  custom  does  not  entitle  the 
merchant  to  three  months',  or  any  credit  for  freights,  which  are  always 
due  on  delivery ;  nor  does  it  extend  to  the  norttiern  American  ports,  or 
to  Apalachicoia,  in  the  south,  freights  from  those  ports  being  always 
payable  in  cash,  without  any  deduction.  The  plaintiff  contends  that 
the  custom  is  not  good  in  law,  being  inconsistent  with  the  written 
document.  The  court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  draw.  The  questions  for  the  court  are, 
whether  the  custom  to  deduct  three  months'  discount  from  freights,  is 
good  in  law,  and  whether  the  plaintiff  is,  under  the  circumstances  of 
the  case,  entitled  to  recover  the  said  sum  of  IL  16s.  2d.  from  the 
defendant.  The  case  was  argued  at  the  Sittings  after  Easter  term,^ 
by 

Mellishj  for  the  plaintiff.  First,  as  between  the  parties  to  the  bill 
of  lading,  evidence  of  a  custom  to  diminish  the  amount  of  freight 
named  in  the  bill  of  lading  by  deducting  discount,  is  not  admissible. 
Evidence  of  custom  to  interpret  words  when  they  are  used  in  an 
artificial  sense,  different  from  the  ordinary  one,  is  admissible ;  also,  to 
annex  incidents  as  to  which  the  contract  is  silent,  provided  they  are 
consistent  with  the  contract  Parke,  B.,  in  HuUon  v.  Warren^  1  M. 
&  W.  466,  474.  But  this  custom  does  not  affect  to  interpret  words 
which  are  used  in  the  bill  of  lading,  in  an  artificial  sense ;  also,  as  the 
custom  does  not  extend  to  all  ports,  the  words  *^  paying  freight,"  would 
have  a  different  meaning,  according  as  the  goods  were  shipped  fit>m 
one  port  or  from  another.  Further :  the  bill  of  lading,  in  etfect,  states 
that  a  specific  sum  is  to  be  paid  for  freight ;  therefore,  if  the  custom 
is  admitted,  the  plaintiff  will  not  have  all  that  the  written  contract 

fives  him ;  and  a  custom,  according  to  which,  the  defendant  will  pay 
43/.  13s.  7(L,  instead  of  145L  9s.  lOcL,  is  inconsistent  with  the  con- 
tract ;  it  is  usual  to  insert  in  bills  of  lading,  the  words :  "  with  cus- 
tomary allowances."  In  Syers  v.  Jonas,  2  Exch.  Ill,  the  court  hefd 
that  evidence  was  admissible  to  show  that,  by  established  usage  in 
the  tobacco  trade,  all  sales  were  by  sample,  because  that  incident  was 
not  expressly  or  impliedly  excluded  by  the  written  instrument  In 
Bold  V.  Rayner,  1  M.  &  W.  343,  there  was  really  no  diflferenoe 
between  the  bought  and  sold  notes,  and  evidence  of  mercantile  usage 


^  May  12,  before  Coleridqe,  J.,  Wiqhtman,  J.,  Eble,  J.,  and  Cromfton,  J. 
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was  admitted  to  show  that  In  the  note  to  Wiggleswortk  v.  Dallisaiiy 
1  Smith's  L.  C.  SOS,  c.  309,  3d  ed.,  it  is  said :  ''  However,  evidence 
of  usage,  though  sometimes  admissible  to  add  to  or  explain,  is  never 
so  to  vary  or  to  contradict^  either  expressly  or  by  implication,  the 
terms  of  a  written  instrument ; "  and  Yates  v.  i^m,  6  Taunt.  445,  is 
cited. 

[Erle,  J.  In  that  case,  the  court  undertook  to  say  that  the  term 
used  in  the  contract,  did  not  mean  what  all  contractors  in  the  trade 
of  bacon  understood  that  it  did  mean.] 

In  Spartali  v.  Benecke,  10  C.  B.  212,  Wilde,  C.  J.,  after  adverting 
to  the  rules  relating  to  the  admissibility  of  evidence  of  the  usages 
of  trade,  said:  '^Both  these  rules  are  subject  to  the  limitation  or 
qualification  that  the  peculiar  sense  or  meaning  which  it  is  proposed 
by  the  evidence  to  attach  to  the  words  of  the  contract,  must  not  vary 
or  contradict,  either  expressly  or  by  implication,  the  terms  of  the 
written  instrument ; "  and  in  that  case,  though  the  time  of  the  deliv- 
ery of  the  goods  was  not  expressed  in  the  contract,  evidence  of  a 
usage  in  the  particular  trade,  that  vendors  were  not  boxmd  to  deliver 
the  goods  without  payment,  was  held  to  be  not  admissible,  because 
it  would  have  annexed  an  incident  to  the  subject-matter  which  was 
impliedly  excluded  by  the  contract     In  Blackett  v.  The  Royal  Ea> 
change  Assurance  Company j  2  Cr.  &  J.  244 ;  2  Tyr.  266,  which  was  on 
a  poUcy  of  insurance.  Lord  Lyndhurst  said,  2  Cr.  &  J.  249 : ''  Usage 
maybe  admissible  to  explain  what  is  doubtful;  it  is  never  admis- 
sible to  contradict  what  is  plain."    In  Ttueman  v.  Loder^  11  Ad.  & 
EL  589, 597, 598 ;  Lord  Denman,  C.  J.,  comments  on  the  inconvenience 
of  admitting  parol  evidence  as  explanatory  of  written  contracts.     la 
Ford  V.  Yatesj  2  Man.  &  G.  549 ;  2  Scott's  N.  R.  645,  evidence  was 
held  not  admissible  to  show  that  by  the  usual  course  of  dealing 
between  the  parties,  the  crops  were  sold  on  a  credit  of  six  ixK)nth8. 

[Coleridge,  J.  The  course  of  dealing  is  matter  of  contract,  and 
so  is  different  from  a  custom  of  trade.  That  case  is  cited  in  1 
Smith's  L.  C.  309,  3d  edition,  as  an  authority  for  the  following  posi- 
tion :  "  Evidence  of  previous  usage  between  the  parties  to  a  contract, 
may  be  admitted  with  the  same  effect,  but  subject,  of  course,  to  the 
same  restrictions,  as  a  general  usage  of  trade."3 

Secondly,  the  ship-owner  had  a  lien   on   the  cargo  for  the  full 
amount  of  the  freight,  payable  by  the  party  named  in  the  bill  of 
lading :  if  he  delivers  the  goods  there  is  an  implied  promise  by  the 
assignee,  in  consideration  of  the  Uen  heing  given  up,  to  pay  that 
amount  of  freight. 

Blackburn,  contra.     First,  wherever  the  limit  as  to  the  admi-.biU 
ity  of  evidence  of  usage  is  drawn,  thb  case  wiU  be  within  it.     J  b^re 
13  no  difference  in  this  respect  between  a  contract  by  woid  of  xii^^u^  U 
and  a  written  contract     Ford  v.  YateSy  2  Man.  &  G.  W9 :  :i  hxy-rt.t  « 
N.  R.  645,  decides  that  the  written  record  of  the  contx^t  i*  u'A  W 
be  varied  by  evidence  of  the  intention  of  the  parUes.     But  u*^   r^u^ 
ml  law,  and  the  lex  loci  or  local  usage,  and  the  hx^  *    '"'''^JUT 
particular  trade  or  class,  are  tacitly  incorpoBatod  m  ^'^J  ^j^Mifrntsi, 
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according  to  the  rule  of  the  civil  law,  "  Qiub  more  et 
sufUj  tacite  insuntJ*  Also  local  terms  may  be  explained  by  parol 
evidenpe;  and  in  mercantile  transactions  evidence  of  established 
usage  is  admissible  to  a  greater  extent  than  in  other  contzacts. 
Parke,  B.,  in  St/ers  v.  Jonas^  2  Exch.  Ill,  116.  The  words  used  in 
this  contract  do  not  show  an  intention  to  exclude  the  custom  of 
trade.  I  should  contend,  that  if  the  sum  of  145^  9^.  lOdL  had  been 
inserted,  the  evidence  would  be  admissible ;  though  if  the  words 
"  cash  in  full "  had  been  written,  it  would  have  been  excluded.  The 
custom  of  trade  is  to  be  incorporated  in  the  contract,  unless  it  is 
expressly  or  imfdiedly  excluded.  ^  Paying  freight,"  which  is  a  mer- 
cantile term,  may  mean  '<  settling  by  deduction  of  discount,"  or 
"  making  usual  deductions  and  allowances."  Erie,  J.,  in  Oasikll  v. 
Skene,  14  Q.  B.  664,  671.  He  also  cited  Tumey  v.  DodweU,  2  EL 
&  Bl.  136 ;  s.  c.  24  Eng.  Rep.  92,  on  statute  9  Geo.  4,  a  14,  s.  1. 
What  Lord  Denman  said  in  Trueman  v.  Loder,  11  Ad.  &  EL  d97| 
598,  proceeded  on  a  misapprehension  as  to  the  uncertainty  of  evi- 
dence of  usage ;  and  he  went  so  far  as  to  regret  that  evidence  of 
custom  was  admissible  at  all,  as  Lord  Eldon  did  in  Anderson  v.  PU' 
Cher,  2  B.  &  P.  168.^  In  Spartali  v.  Benecke,  10  C.  B.  212,  the  court 
were  of  opinion  that  the  words  pf  the  conlxact  expressly  excluded 
the  custom.  In  Syers  v.  Jonas,  2  Exch.  Ill,  the  vmtten  contract 
was  to  deliver  out  of  a  particular  cargo,  and  the  oourt  held,  that 
evidence  of  a  custom  to  consider  sales  as  always  by  sample  was 
not  excluded,  though  it  introduced  an  essential  difference  in  cax^ 
rying  out  the  contract,  and  so  varied  the  contract.  The  decision 
in  Blackett  v.  The  Royal  Exchange  Assurance  Company,  2  Cr. 
&  J.  244 ;  2  Tvr.  266,  cannot  be  reconciled  with  Syers  v.  Jonas. 
He  also  cited  dochran  v.  Bstberg',  3  Esp.  121.  In  Boid  v.  Bayner^ 
1  M.  &  W«  343,  evidence  of  a  custom  which  would  increase  the 
amount  of  goods  to  be  delivered  was  admitted ;  in  this  case  the  cus- 
tom diminishes  the  price  to  be  paid ;  the  result  in  both  cases  is  the 
same.  In  Grrant  v.  Maddox,  15  M.  &  W.  737,  the  custom  introduced 
a  deduction  from  the  period  of  service,  and  varied  the  ordinary 
acceptation  of  the  word  in  the  contract,  which  was  not  a  word  of 
art  In  David  v.  Butterworlh,  1  Exch.  425,  Parke,  B.,  and  Bolfe,  B., 
held,  that  the  party,  though  he  had  not  himself  knowledge  of  the 
custom,  must  be  taken  to  have  given  his  agent  authority  to  deal 
according  to  it. 

[Crompton,  J.,  referred  to  Sutton  v.  Taihaan,  10  Ad.  &  EL  27.] 
secondly,  the  assignee  of  the  bill  of  lading  is  not  a  party  to  it,  or 
to  any  written  contract :  and  the  contract  to  be  inferred  from  his 
receiving  the  goods  is  to  pay  what  is  customary  de  facto,  whether 
or  not  technical  rules  prevent  parties  to  the  bill  of  lading  from 
enforcing  the  custom.  Sanders  v.  Vauzeller,  4  Q.  B.  260,  294, 295. 
[Cbompton,  J.     The  assignee  takes  under  the  bill  of  lading. 


1  In  Leihttlier^s  case,  2  Salk.  443,  Holt,  0.  J.,  said :  "  We  take  notice  of  the  laws  of 
merchants  that  are  general,  not  of  those  that  are  particular  usages." 
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SSbijE,  X  Unless  the  defendant's  offer  of  payment  is.  sufficient, 
paxties  -who  have  settled  with  allowances  are  subject  to  an  action  to 
lecover  the  difference. 

Coi«ERi]>OB,  J.  We  think  that  there  cannot  be  a  different  mle  for 
the  consignee  and  the  assignee  of  the  bill  of  lading.] 

MelKshj  in  reply.  If  the  rule  be,  that  the  custom  of  trade  binds 
unless  expressly  or  impliedly  excluded,  there  will  be  no  limit  to  the 
admissibility  of  evidence  of  custom. 

[Eri^,  J.  There  is  not  a  case  in  the  books  in  which  the  admission 
of  evidence  of  the  usage  of  trade  had  not  the  effect  of  varying  the 
contiact.1 

If  evidence  of  this  custom  is  admitted,  no  custom  will  be  excluded, 
Cochran  v.  Betbergy  3  Esp.  121,  and  Orant  v.  MaddoXj  15  M.  &  W. 
737,  Alderson,  B.,  and  Roue,  B.,  were  cases  in  which  the  term  <<  day  " 
and  ^  year "  were  interpreted  according  to  the  custom  of  the  par- 
ticular trade :  in  the  latter  case,  the  party  could  only  serve  while  the 
theatre  was  open ;  and  Alderson,  B.,  and  Bolfe,  B.,  expressed  their 
adherence  to  the  rule,  that  parol  evidence  could  not  be  received  to 
alter  a  written  contract 

Our.  adv.  vulU 

CoLBRiDOB,  J.,  now  delivered  the  judgment  of  the  court     This  was 
a  special  case,  extremely  well  argued,  before  my  brothers  Wightman, 
Erie,  and  Crompton,  and  myself,  at  the  sittings  after  last  teiTn,by  Mr. 
Meltish  and  Mr.  Blackburn,  and  the  question  for  decision  is  shortly 
1h» — whether,  in  an  action  by  a  ship-owner  against  the  indorsee  of 
a  bill  of  lading,  to  whom  goods  have  been  delivered  at  Ldverpool,  and 
who  has  accepted  them,  the  bill  of  lading  making  them  deliverable, 
"  he  paying  freight  for  them  five  eighths  of  a  penny  sterling  per  pound, 
with  5L  per  cent  primage  and  average  accustomed,"  the  latter  may 
lawfully  claim  to  retain,  for  138iL  lis.  3^,  the  amount  of  the  freight 
at  the  rate  specified,  12.  I65.  3^.,  on  the  ground  that,  by  the  custom 
of  Liverpool,  he  is  entitled  to  a  deduction  of  three  months'  discount 
from  the  freight     It  is  admitted  that  the  custom  exists  in  fact,  in 
regard  of  shipments  from  New  Orleans,  and  some  other  ports  in  the 
Bonthem  states  of  the  American  union,  to  Liverpool ;  but  it  is  €4>- 
jected  to  as  bad  in  law,  because  it  is  inconsistent  with  the  wiittea 
document,  the  bill  of  lading.     Five  eighths  of  a  penny  on  the  wocls 
of  the  cargo  is,  it  is  said,  equal  to  1S8L  lis.  3rf. ;  the  bill  must  be  read 
as  if  that  sum  were  specified  in  it,  and  this  custom,  if  alkiwed.  ^-— i 
change  it  to  1362. 155. 

The  principles  on  which  this  case  is  to  be  decided  aie  paf^'-T 
dear ;  the  difficulty  lies  in  the  application  of  them  to  tfce  i^r^  M^- 
cantQe  contracts  are  very  commonly  firamed  in  a  lannaffe  ^^^'^"^i 
to  merchants.  The  intention  of  the  parties.  xhcnA  yesi-^-^r  '^ 
known  to  themselves,  would  often  be  defeated  if  tie  or.  ri  i^  "^  \^ 
Btrictly  construed  according  to  its  ardinarr  impor:  ix  '  1**  "•  '^*^n-- 
large.  Evidence,  therefore,  of  mercantile  cusuxi.  *=•  d  -i^-  —  * 
ted,  in  order  to  expound  it,  and  amve  as  iis 
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in  all  contracts,  as  to  the  subject-matter  of  which  kno^m  usages  pre- 
vail, parties  are  found  to  proceed  with  the  tacit  assumption  of  these 
usages ;  they  conunonly  reduce  into  writing  the  special  particulars  of 
their  agreement,  but  omit  to  specify  the  known  usages,  w^hich  are  in- 
cluded, however,  as  of  course,  by  mutual  understanding.     Evidence, 
therefore,  of  such  incidents  is  receivable.     The  contract,  in  truth,  is 
partly  express  and  in  writing,  partly  implied  or  understood  and  unwrit- 
ten. But  in  both  these  cases,  a  restriction  is  established  on  the  soond- 
est  principle,  in  that  the  evidence  received  must  not  be  of  a  particular 
which  is  repugnant  to  or  inconsistent  with  the  written   contract 
Merely  that  it  varies  the  apparent  contract  is  not  enough  to  exclude 
the  evidence,  for  it  is  impossible  to  add  any  material  incident  to  the 
written  terms  of  a  contract  without  altering  its  effect  more  or  leas. 
Neither  in  the  construction  of  a  contract  among  merchants,  trades- 
men, or  others  will  the  evidence  be  excluded  because  the  words  are 
in  their  ordinary  meaning  unambiguous,  for  the  principle  of  admis- 
sion  is,  that  words  perfectiy  unambiguous  in  their  ordinary  meaning 
are  used  by  the  contractors  in  a  dmerent  sense  from  that.    What 
words  moire  plain  than  "  a  thousand,"  "  a  week,"  "  a  day  ?  "  yet  the 
cases  are  lamiliar  in  which  ^<  a  thousand  "  has  been  held  to  mean 
twelve  hundred.  Smith  v.  WUsonj  3  B.  &  Ad.  738 ;  "  a  week,"  a  week 
only  during  the  theatrical  season,  Ghrant  v.  Maddox^  15  M.  &  W.  737; 
"  a  day,"  a  working  day,  Cochrcm  v.  Retberg^  3  Esp.  121.      In  such 
cases  the  evidence  neither  adds  to,  nor  qualifies,  nor  contradicts  the 
written  contract ;  it  only  ascertains  it  by  expounding  the  language. 

Here  the  contract  is  to  pay  freight  on  delivery  at  a  certain  rate  per 
pound :  is  it  inconsistent  with  this  to  allege  that,  by  the  custom,  the 
ship-owner,  on  payment,  is  bound  to  allow  three  months'  discount? 
We  think  not     The  written  contract  expressly  setties  the  rate  of 
payment :  the  custom  does  not  set  this  aside ;  indeed,  it  adopts  it,  as 
that  upon  which  it  is  to  act,  by  establishing  a  claim  for  allowance  o( 
discount  upon  freight,  to  be  paid  after  that  rate.     The  consignee 
undertakes  to  pay  freight,  on  delivery,  after  that  rate.     The  ship- 
owner undertakes  to  aJlow  three  months'  discount  on  freight  paid 
after  that  rate.     The  latter  contract  is  dependent  on  the  former,  but 
is  not  repugnant  to  it    K  the  bill  of  lading  had  expressed,  or  if,  from 
the  language  of  it,  the  intention  of  the  parties  could  have  been  col- 
lected, that  the  freight  at  the  specified  rate  should  be  paid  free  from 
all  deductions,  customary  or  otherwise,  then  it  would  have  been 
repugnant  to  it  to  set  up  the  custom,  and  the  case  would  have  been 
brought  within  the  restriction  mentioned  above. 

Webb  V.  Plummer^  2  B.  &  Al.  746,  and  Hutton  v.  Warren,  1  M.  & 
W.  466,  are  cases  which  illustrate  this  principle.  In  the  first  of  these, 
by  the  custom  of  the  country,  the  outgoing  tenant  was  bound  to  do 
certain  acts,  and  entitled  to  receive  certain  compensation,  but  the 
lease,  which  formed  the  written  contract,  bound  him  to  do  the  same 
acts  in  substance,  and  specially  provided  for  his  payment  as  to  some 
of  them,  omitting  the  other ;  and  the  court  held  that  the  expression, 
"  as  to  some,"  excluded  the  implication  as  to  the  remainder,  and  that 
the  language  of  the  lease  was  equivalent  to  a  stipulation,  that  the 
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lessor  should  pay  for  the  things  mentioned,  and  no  more.  The  cus- 
tom, therefore,  would  have  been  repugnant  to  the  contract.  But,  in 
the  latter  case,  in  which  the  former  was  expressly  recognized,  the 
court  held,  that  a  specific  provision  as  to  a  matter  dehors  the  custom, 
left  the  custom  untouched  and  in  full  force.     , 

This  latter  case  appears  to  us  like  the  present :  the  contract  settles 
the  rate  of  freight  Whether  or  not  discount  is  to  be  allowed  on  the 
payment,  it  leaves  open ;  and  to  that  the  custom  applies. 

Our  determination  on  this  point  makes  it  unnecessary  to  say  any^ 
thing  as  to  a  difference,  which  was  contended  for  by  the  defendant, 
between  the  original  shipper  and  the  indorsee  of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered  for  the  de- 
fendant. 

Judgment  far  defendant. 
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ScUe  by  Auction — Warrcmty — Representation  when  not  Warraviy. 

The  defendant,  having  sent  his  hone  to  Tattersall's  to  be  sold  bj  aaction,  on  the  day  previoDf 
to  the  sale  saw  the  plaintiff  (with  whom  he  was  acquainted)  examining  the  hone,  sou 
said  to  him,  bon&Jide,  "Yon  hare  nothing  to  look  for,  I  assure  yoa ;  hejs  sound  in  ererj 
respect ; "  to  which  the  plaintiff  replied,  "If  you  say  so,  I  am  satisfied,"  and  desisted  from 
his  examination.  The  horse  was  put  up  the  next  day  to  auction,  without  a  warrsotyi 
and  the  plaintiff  bought  him,  being  induced,  as  he  said,  by  the  defendant's  assuraoce  of 
soundness :  — 

Hddf  in  an  action  for  a  breach  of  warranty,  that  there  was  no  evidence  to  go  to  the  jary  of 
a  warranty,  the  representation  not  being  made  in  the  course  of  or  with  reference  to  the 
sale. 

If  a  private  warranty,  with  a  view  to  the  sale  by  auction,  be  given  to  an  individusl  by  the 
owner  of  goods,  which  are  afterwards  put  up  to  auction  without  a  warranty,  and  the 
person  to  whom  the  warranty  is  given  either  bids  for  or  buys  them. 

Qftasre,  whether  the  transaction  is  either  legal  or  valid  between  the  parties  1 

Declaration,  that  the  defendant,  by  representing  and  warranting 
a  horse  to  be  then  sound,  sold  the  said  horse  to  the  plaintiff;  yet  the 
horse  was  not  then  sound ;  and,  by  reason  of  the  premises,  the  plain- 
tiff had  been  put  to  great  expenses  in  feeding,  and  taking  care  oi,  9xA 
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_  the  said  horse,  and  has  lost,  and  been  deprived  of,  the  use 
of  ^  the  said  horse,  and  of  the  moneys  paid  by  him  as  the  price  of  the 
said  horse,  and  has  been  otherwise  damaged,  and  the  plamtiff  claims 
300^      Pleas :  first,  not  guilty ;  secondly,  that  the  horse  was  sound  at 
the  time  of  making  the  promise  alleged.    The  cause  was  tried  before 
Talfourd,  J.,  at  the  sittings  at  Westminster,  after  Hilary  term,  when  it 
appeared  from  the  plaintiff's  evidence,  inter  alia^  that  the  plaintiff 
and  defendant  had  been  acquainted  for  some  time,  and  that  the 
defendant,  in  May,  1853,  was  about  to  sell  Ms  stud,  (amoBgst  which 
'Was  a  horse  named  "  California,"  the  subject  of  the  present  action.) 
The  horses  were  accordingly  sent  to  Tattersall's,  and  were  advertised 
for  sale   on  Monday,  the  wth  May.     On  the  previous  day,  Sunday, 
the  29th  May,  the  plaintiff,  having  previously  had  some  conversation 
with  the  defendant  about  the  horse  "  California,"  went  to  Tattersall's, 
and,  after  some  words  with  the  defendant,  proceeded  to  the  stable  m 
whicl^  the  defendant's  horses  all  were,  and  while  he  was  on  his  knees 
exanuning  "  Califomia,"  the  defendant  came  in,  and  observing  the 
plaintifi^  said :  "  You  have  nothing  to  look  for ;  I  assure  you  he  is 
perfectly  sound  in  every  respect;"  upon  which  the  plaintin  replied: 
"  If  yon  say  so,  I  am  satisfied;"  and  thereupon  oesisted  ^^^"^^vjf 
examination.    The  horse  was  put  up  the  next  day,  Monday,  the  ^^5A 
to  auction,  without  a  warranty,  and  the  plaintiff  bought  him  for  "^^ 
guineas,  "  having  made  up  my  mind,"  as  he  said,  "  to  buy  him,  'wnen 
I  had  the  plaintiff's  positive  assurance  of  soundness."     The  horse, 
two  or  three  weeks  subsequentiy,  on  being  sent  into  training  to  ^^ 
a  match,  was  declared  unsound,  having  an  enlargement  of  the   ^^^'^^ 
pensory  li^ment  of  the  near  fore  leg,  as  the  plaintiff's  witness^ 
maintained.    There  was  contradictory  evidence  on  this  point,  as  w^ 
as  to   what   the  defendant  had  said  on  the  Sunday;   and  it    ^rf 


appeared  in   evidence,  though  the  defendant  denied  it,  that  in.    ^" 
course  of  an  attempt  which  had  been  made  to  settie  the  matter   oy  ^ 
arbitration,  the  defendant  had  said  that  he  believed  the  horse    ^^^^^^ 
sound  when  he  sold  it,  that  the  price  amounted  to  a  warranty,  ^^ 
that  he  apprehended  he  had  said  enough  to  constitute  a  ^^^^^v^Ya 
The  horse  had  heen  resold  by  the  plaintiff  for  144  guinys,  ana.  ^^" 
action  was  brought  to  recover  the  cQfference,     The  learned  judge   ^^ 
it  to  the   jury   to   say,  whether  there  was  a  contract  of  waxx^Dj^^ 
embodied  in  the  sale,  and  whether  the  horse  was  sound  when    ®^VkiL 
The  jury  found  the  first  in  the  affirmative,  and  the  ^^^^\.}^^ ^^^ 
negative,    and    a  verdict  was  taken  for  the  plaintiff  for  132/.     :V^  .^ 
leave  beings  reserved  to  the  defendant  to  move  to  enter  a  noii»^3-i.t^  ^x 
the  court   should  he  of  opinion  that,  under  the  circumstaoo^^^ 
warranty  could  be  inferred. 

April  22.  ZmsK^  obtained  a  rule  wm  accordin^y,  and  fo 
trial,  on  the  ground  that  the  verdict  as  to  soundness  was  -~* 
evidence  ;   against  which. 

May   26.       Syles,  Sergt.,  and  FinUuon,  showed  ^aase. 
question  is,  in  effect,  was  there  any  evidence  of  a  warranty 
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the  jury  ?  The  plaintLfT  submits  that  there  was  ample  evidenoe. 
The  evidence  as  to  what  the  defendant  actually  said  was  somewhat 
contradictory,  but  after  the  jury's  finding,  we  must  take  the  plaintifTs 
version  to  be  the  true  one,  and  it  is  submitted  that  what  he  repre* 
sents  the  defendant  to  have  said  is  quite  sufficient  to  amount  to  a 
warranty. 

In  Cave  v.  Colenum^  3  Man»  &  B.  2,  it  was  held,  that  a  verbal 
representation  by  the  seller  to  the  buyer  in  the  coarse  of  dealing,  that 
be  ^<  may  ^depend  upon 'it,  the  horse  is  perfectly  quiet  and  free  from 
vice,"  was  a  warranty;  and  Lord  Tenteriden,  in  that  case,  says:  "I 
think  that  the  proof  of  warranty  was  sufficient  to  support  the  declaia- 
tion.     There  was  a  very  sufficient  wairaniy,  though  the  word  '  war- 
rant' was  not  used."     A  mere  representation,  by  the  selleri  that  the 
horse  is  sound,  is  quite  sufficient    Salmon  v.  Wdrdj  2  Car.  &  P.  211, 
was  an  action  on  the  warranty  of  a  horse,  and  letters  had  passed  be- 
tween the  plaintiff  and  the  defendant,  in  whidi  the  plaintiff  said: 
<<  You  well  remember  that  you  represented  the  horse  to  me  as  a  five 
^ear  old ; "  and  the  defendant  replied :  <<  The  horse  is  as  I  represented 
it ;"  and  Best,  C.  J.,  on  this  evidence,  says :  ^'  The  question  is,  wheth- 
er I  and  the  jury  can  collect  that  a  warranty  took  place.  ...  No 
particular  words  are  necessary  to  constitute  a  wairanty.     If  a  man 
says,  ^  This  horse  is  sound,'  tliat  is  a  warranty."     So,  in  Wood  t. 
Smithy  5  Man.  &  R.  134,  where  the  vendor  had  said :  ^<  I  believe  the 
mare  to  be  sound,  but  I  will  not  warrant  hei,"  it  was  held,  that  the 
vendee  might  maintain  an  action  of  assumpsUi  as  upon  a  waiianty 
that  the  mare  is  sound  to  the  best  of  the  vendor's  knowledge.    So, 
we  do  not  rely  in  the  present  case  on  "  the  scienter j^  which  is  unne- 
cessary to  be  charged  or  proved  in  an  action  for  the  breach  of  war- 
ranty.    Williamson  v.  Allison^  2  East,  446. 

[Maule,  J.  The  only  question  is,  at  what  time  the  representation, 
which  is  said  to  constitute  the  warranty,  takes  place.  A  representa* 
tion  may  be  made  before  the  contract  begins.  You  cannot  incorpo- 
rate any  thing  into  the  contract  which  occurs  before  that  '^  talking) 
which  ^kes  place  between  the  parties,  and  itself  constitutes  the  con- 
tract. Tb^  representation,  in  order  to  amount  to  a  warranty,  must 
take  place  after  the  sale  began,  and  before  it  is  ended.  Now,  when 
did  the  sale  begin  here  ?  The  actual  sale  was  by  auction,  the  next 
day,  without  a  warranty. 

Jervis,  C.  J.  The  representation  is  clearly  a  warranty  only,  n 
made  with  a  view  to  a  contract] 

In  Lysney  v.  Selby,  2  Ld.  Raym.  1118,  it  was  held,  that  an  action 
would  lie  against  the  seller  for  affirming  the  rents  of  an  estate  were 
more  than  they  really  were,  if  the  buyer  purchases  on  the  strength  of 
that  affirmation,  though  it  was  made  before  the  sale.  Now,  here  the 
plaintiff  says,  he  was  induced  to  buy  the  horse  from  the  defendant  fl 
assurance  of  soundness.  In  Lysney  v.  Selby,  Holt,  C.  J.,  saya :  "As 
to  the  warrantizando  vendidit^  that  will  be  so,  though  the  warTant)r 
be  before  the  sale ;"  and,  in  Pasley  v.  Freeman^  3  T.  R.  59,  Buller,  J^ 
savs :  «  If  the  warranty  be  made  at  the  time  of  the  sale,  or  before  the 
sale,  and  the  sale  is  on  the  faith  of  the  wairanty,  I  can  see  no  dia- 
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tinction  between  the  cases."  It  may  be  said,  that,  non  canstatj  when 
the  d^endant  made  the  representation,  that  the  plaintiff  would  become 
the  pnrchaser;  but,  in  The  Fishmongers^  Company  v.  Robertson^  5 
Man.  &  G.  176,  Maule,  J.,  says :  ''  There  is  a  large  class  of  cases 
mentioned  by  Pothier,  where  one  party.  A,  promises  to  do  something, 
if  another  party,  B,  will  do  something  else.  This  contract  is  not 
binding  on  B,  but,  if  he  does  the  act,  then  it  becomes  binding  on  A«" 
Applying  that  principle  to  the  present  case,  the  representation  was 
not  bincUng  on  the  Sunday ;  but,  when  the  plaintiff  buys,  then  it  be- 
comes binding.  At  all  events,  the  evidence  ought  to  be  left  to  the 
jury ;  it  was  for  them  to  say,  whether  this  representation  was  part 
of  the  contract  or  no.  Then,  it  may  be  said,  that  may  be  all  very 
true  in  the  case  of  a  sale  by  private  contract;  but,  here  the  sale  was 
by  public  auction,  and  you  cannot  import  into  that  contract  a  private 
warrantv  given  to  one  of  the  bidders.  But,  BartleU  v.  Pumell^  4  Ad* 
&  EL  792,  shows  that  an  agreement  between  the  owner  of  goods,  to 
be  sold  at  an  auction,  and  an  individual,  made  before  the  sale,  un- 
known to  the  auctioneer,  if  made  with  the  view  to  that  person  be* 
coming  a  purchaser,  may  be  binding  on  the  owner. 

[Cresswgll,  J.  There  would  be  some  difficulty  if  the  auctioneer 
had  sued. 

Maule,  J.  There  is  a  very  grave  question—-  assuming  the  defend- 
ant here  to  have  actually  given  a  wanranty,  privately,  to  the  plaintiff^ 
to  the  effect  that,  if  he*  should  become  the  purchaser  of  the  horse  at 
the  auction,  as  between  him  and  the  defendant,  the  horse  should  be 
taken  as  warranted — how  far  this  would  be  a  legal  transaction,  and 
binding  on  the  parties.] 

As  between  them  it  would  be  binding,  and  third  parties  would  not 
be  affected  by  it. 

[Maule,  J.     Not  so ;  there  is  a  strong  analogy  between  the  case 
supposed  and  that  where  persons  are  employed  as  "  chanters,"  or 
**  mock  bidders,"  which  clearly  vitiates  the  sale.     Here  is  a  man  who  - 
is  known  by  many  of  the  persons,  present  at  an  auction,  to  be  a  gbod 
judge  of  a  horse ;  he  bids  a  large  price  for  a  horse,  apparently  un- 
warranted, having  had  a  private  wanranty  from  the  owner  —  a  much 
larger  price  than  he  would  have  done  if  he  had  not  had  this  war- 
ranty ;  other  persons,  seeing  the  horse  unwarranted,  and  ignorant  of 
the  private  warranty,  but  knowing  the  bidder's  skill  and  judgment, 
are  induced  also  to  bid  more  largely.     This  is  something  very  like 
"  chanting ; "  the  relative  position  of  al^  parties  is  very  much  altered 
by  this  private  warranty :  the  person  to  whom  it  is  given,  is  safe  by 
reason  of  it,  and  bids  more  largely ;  and  the  public  is  deceived,  taking 
him  to  be  bond  fide  bidding  on  the  same  footing  as  themselves.    It  is 
well  worth  the  while  of  persons  selling,  to  consider  how  far  they  may 
be  acting  legally  in  giving  a  private  warranty  to  an  individual.) 

That  is  certainly  a  new  view  of  the  subject,  which  was  not  at  aU 
sugffested  at  the  trial,  and  cannot  now  be  used  to  upset  the  verdict. 
It  was  a  simple  question  for  the  jury,  whether  the  defendants  repre- 
sentation  was  given  and  taken  as  a  warranty.     ^^^J^';"^ 
10  M.  &  W.  147;  Shepherd  v.  Kain,  6  B.  &  AL  241 ;  Power  v.  Bwr^ 

22* 
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Aai»,  4  Ad.  &  EL  473.     [They  then  proceeded  to  argue,  that  t^e  evi- 
dence as  to  the  unsoundness,  fully  supported  the  verdict  of  the  jury.] 

JameSj  Q.  C,  and  Lush,  in  support  of  the  rule,  were  not  called  on. 

w 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  must  be  made  abso- 
lute on  the  first  point,  namely,  to  enter  a  nonsuit  The  case  has  been 
argued  v^th  much  subtlety,  and  a  discussion  raised  on  points  about 
v(^hich  there  is  really  no  doubt,  and  which  are  well  established,  but 
which,  however,  have  no  conclusive  bearing  on  the  subject  in  dispute. 
There  is  no  doubt  that,  in  order  to  make  a  warranty,  it  is  not  neces- 
sary that  the  word  "  warrant,"  or  "  promise,"  should  be  made  use  of 
in  the  bargain,  as  was  held  in  Cave  v.  Coleman,  Again :  it  is  not 
necessary  that  the  words  or  allegations,  which  are  to  form  the  war- 
ranty, should  have  been  simultaneous  with  the  completion  of  the 
bargain.  It  is  sufficient  if  they  were  used  during  the  negotiation,  and 
in  tiie  course  of  the  dealing ;  and,  it  is  unimportant  whether  they 
were  used  at  the  very  moment  of  the  sale  or  not ;  and  the  reported 
cases  do  not  militate  against  this.  It  is  said,  however,  that  if  there 
is  a  private  agreement  previously,  it  makes  no  difiference  as  to  the 
terms  of  it,  that  there  is  subsequently  an  actual  sale  by  auction ;  and 
Bartktt  v.  Pumell  was  cited  as  an  authority  for  this.  But,  that  case, 
when  examined,  by  no  means  establishes  this.  There,  there  was  a  col- 
lateral bargain  between  the  owner  of  the  goods  and  the  person  who 
became  subsequently  the  purchaser  at  the  sale  by  auction ;  but,  that 
bargain  did  not  alter  the  character  of  the  article  sold,  or  the  terms  on 
which  it  was  sold ;  the  only  effect  of  it  was,  that  the  party  purchas- 
ing had  a  right  to  say,  as  against  the  owner,  that  the  price  was  to  be 
set  off  against  the  debt  due  from  the  owner  to  him.  If  the  auctioneer 
had  been  the  party  suing,  it  might  have  been  a  different  question ; 
though,  probably,  as  the  agent  of  both  parties,  he  would  have  been 
bound  by  the  equities  existing  between  them.  But,  it  is  clear  that 
the  private  bargain  in  no  way  altered  the  character  of  the  sale.  Again : 
it  is  not  necessary  to  consider  whether,  if  there  had  been  a  warranty 
between  the  defendant  and  the  plaintiff  in  this  case,  the  contract 
would  have  been  legal  under  the  circumstances ;  though,  as  pointed 
out  by  my  brother  Maule,  in  the  course  of  the  argument,  it  would  be 
open  to  much  question,  inasmuch  as  the  fact  of  one  of  the  bidders 
having  a  warranty,  and  the  others  not,  would  alter  the  relative  posi- 
tion of  the  parties,  their  indjicement  to  bid,  and  the  whole  character 
of  the  sale.  But,  it  is  unnecessary  to  give  an  opinion  on  that,  as  I 
think  that  what  occurred  between  the  plaintiff  and  the  defendant,  be* 
fore  the  sale,  only  amounted  to  a  representation,  on  the  part  of  the 
defendant,  as  distinguished  from  a  warranty.  The  circumstances  are 
shortly  these :  The  defendant  sees  the  plaintiff,  on  the  Sunday  pre- 
vious to  the  day  of  sale,  on  his  knees,  in  the  stable,  examining  the 
horse  in  question,  and  says  to  him :  ^  The  animal  is  all  right,"  or 
"  perfectly  sound ; "  on  which  the  plaintiff  replies :  "  H  you  say  that,  I 
am  perfectly  satisfied,"  —  satisfied,  that  is,  with  the  representation  of 
the  defendant,  whom  he  knows  to  be  an  honorable  man ;  and  be,  ao 
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oordingly,  does  not  have  the  horse  examined  by  a  veterinary  surgeon. 
It  is  clear,  also,  that  the  defendant,  according  to  his  judgment  and 
belief,  thought  the  horse  sound.  Nor  is  the  gist  of  the  action  fraud ; 
indeed,  it  has  been  expressly  disclaimed  by  the  plaintifTs  counseL 
The  horse  is  then  sold,  the  next  day,  without  a  warranty.  It  seems 
to  me  clear  that  the  defendant  merely  made  a  representation  of  what 
he  b<md  fide  believed,  and  that  the  plaintiff  so  understood  it.  What 
passed  subsequently  does  not  affect  the  question,  because  it  amounts 
to  no  more  than  this — taking  it  for  granted  that  the  defendant  did 
say  what  he  is  represented  to  have  said,  it  was  understood  by  all  that 
in  point  of  law  or  fact  it  amounted  to  a  warranty,  which  was  erro- 
neous.    I  think,  therefore,  that  the  rule  must  be  made  absolute. 

Maule,  J.  I  concur  in  thinking  that  the  rule  to  enter  a  nonsuit, 
must  be  absolute,  for  I  think  that  there  was  no  evidence  to  go  to  the 
jury  on  the  point  which  the  plaintiff  had  to  make  out,  namely,  that 
tiie  horse  was  sold  with  a  warranty.  That  there  was  no  wanrantr 
given  at  the  time  of  the  sale,  is  clear  .beyond  a  doubt,  and  that  au 
persons  so  understood ;  for  when  nothing  is  said  by  the  auctioneer  as 
to  warranty,  the  horse  is  taken  as  sold  unwarranted.  But  it  is  said, 
that,  as  between  the  plaintiff  and  defendant,  though  not  as  to  the 
public  in  general,  you  can  import  a  warranty,  of  which  there  was 
evidence  for  the  jury.  That  is  in  relation  to  what  took  place  on  the 
Sunday.  The  plaintiff  and  defendant  were  both  at  Tattersall's  on 
the  Sunday ;  the  plaintiff  kneels  down  to  examine  the  horse,  and  the 
defendant  says :  <^  You  need  not  examine  him  ;  he  is  perfectiy  sound, 
I  assure  you,  in  every  respect."  The  plaintiff  replies :  **  K  you  say 
.so,  I  am  perfectiy  satisfied."  Now,  is  that  evidence  to  show  that  the 
plaintiflf  and  defendant  understood  that  they  were  then  making  a 
bargain,  as  set  up  by  the  plaintiff —  that  is,  that  in  point  of  fact,  if 
the  horse  proved  not  sound,  the  defendant  should  be  held  liable  ?  I 
think  there  is  not  the  smallest  ground  from  which  the  jury  could  infer 
that.  The  other  evidence  in  the  case,  as  to  what  passed  subsequently, 
only  shows  that  the  parties  themselves,  and  others,  attached  to  the 
word  **  warranty,"  a  different  sense  than  accurately  belongs  to  it  in 
the  English  language.  One  witness  was  even  of  opinion  that  the 
price  made  a  warranty.  I  think  that  what  occurred,  amounted  to  no 
more  than  a  representation  on  the  part  of  the  defendant.  The  plain- 
tiff believing,  and  justiy  so,  that  the  defendant  was  a  person  of 
veracity,  and  also  of  skill  about  horses,  being  himself  about  to  examine 
the  horse,  is  prevented  by  the  defendant  saying:  ^*  I  do  assure  you,  1 
find  nothing  at  all  to  interfere  with  his  being  sound,"  or,  "  I  have 
examined  him,  and  find  him  sound."  If,  indeed,  this  representation 
had  been  falsely  and  fraudulentiy  made,  to  induce  the  plaintiff  to 
buy,  no  doubt  it  would  be  a  good  cause  of  action ;  but  here  makk 
fides  is  neither  imputed,  nor,  indeed,  is  there  any  pretence  that  it 
existed.  The  defendant  meant  no  more  than  that,  in  his  opinion, 
formed  on  knowledge  and  examination,  the  horse  was  perfectiy  sound, 
and  that,  therefore,  the  plaintiff  need  not  examine  him ;  and  there  is 
nothing  to  show  that  this  conversation  could  be  intended  to  subject 


260  COURT   OF  COMMON  PLEAS,  1854. 

I 

Hopkiiu  v.  Tanqaeraj. 

the  defendant  to  the  loss  of  his  bargain  in  the  event  of  the  hooree 
turning  out  unsound ;  and  the  fact  of  this  being  said  between  t^i^o 
persons,  both  of  whom  were  aware  that  the  horse  was  to  be  sold,  not 
by  a  private  negotiation  begun  and  completed  between  them,  bat  by 
a  public  auction,  is  a  strong  reason  for  inferring  that  those  persons 
themselves  did  not  intend  what  passed  between  them  to  be  part  of 
the  transaction  —  part  of  the  contract  of  sale.     In  fact,  what  the 
defendant  said  was  a  mere  representation,  having  no  binding  effect, 
unless  fraudulent,  which  is  here  not  imputed.     I  think,  therefore,  that 
there  was  no  evidence  for  the  jury,  that  the  horse  was  sold  with  a  w^ur- 
ranty.     The  consequence  would  be,  that  there  must  have  been  anew 
trial,  had  not  leave  been  reserved  to  enter  a  nonsuit  in  the  event  of 
the  court  being  of  opinion  that  there  was  no  evidence.     I  shall  add 
nothing  now  to  what  I  threw  out  in  the  course  of  the  argument,  as 
to  the  legality  of  such  a  warranty  as  is  here  set  up  by  the  plaintiff; 
but  the  point  is  well  worthy  of  consideration,  whether  such  a  transact 
tion  would  be  legaL     I  give  no  judgment  on  the  point 

CassswELL,  J.  I  am  of  the  same  ooinion.  I  think  that  there  was 
no  evidence  to  go  to  the  jury  of  a  warranty.  The  contract  of  sale 
took  place  at  Tattersall's  on  the  Monday,  between  the  auctioneer  and 
the  public ;  and  the  contract,  as  far  as  that,  was  clearly  a  contract 
without  a  warranty.  Is  there  any  thing,  then,  to  show  that  the  parties 
themselves  intended  that  the  terms  on  which  the  horse  should  be 
offered  to  the  plaintiff,  should  be  different  from  those  on  which  he 
was  to  be  offered  to  the  public  ?  All  that  can  be  inferred,  if  any 
thing  at  all,  is  a  representation  on  the  part  of  the  defendant  that  the 
horse  was  sound ;  and  if  this  had  taken  place  in  the  course  of  mak- 
ing the  contract,  no  doubt  it  might  amount  to  a  warranty;  but  the^ 
plaintiff  and  defendant  were  not  then  making  a  contract,  and  it  was 
well  understood  by  both  that  the  cont^ract  should  take  place  the  next 
day ;  nor  was  it  intended  by  them  to  alter  the  contract  that  was  to 
be  made  the  next  day ;  neither  party  so  understood  it  at  the  time* 
As  to  what  passed  afterwards,  when  the  defendant  said,  in  effect:  ^  I 
apprehend  I  did  say  that  from  which  a  warranty  might  be  inferred," 
he  only  meant  to  say :  ^^  I  did  say  the  horse  was  sound,  and  if  I 
am  bound  by  that,  well  and  good ; "  not  that  he  had  formally  made 
a  contract  to  that  effect,  which  is  the  proper  meaning  of  ^'  warranty." 
As  to  the  other  point,  on  the  legality  of  a  private  warranty  on  a  sale 
by  auction,  I  give  no  opinion,  as  it  is  unnecessary  for  the  decision  of 
the  case. 

Crowder,  J.  I  am  of  the  same  opinion.  I  think  the  conversation 
which  took  place  between  the  plaintiff  and  the  defendant,  amounted 
to  a  representation  merely,  and  is  not  to  be  construed  into  an  inten- 
tion to  waixant.  I  apprehend,  in  order  to  amount  to  a  warranty,  the 
representation  must  be  intended  by  the  parties  to  form  part  of  the 
contract  Now,  here  the  sale  was  to  be  the  next  day  without  a  waz^ 
ranty,  and  there  appears  nothing  to  infer  an  intention  to  alter  that  con- 
tract    It  was,  therefore,  a  representation  merely,  as  distinguished 
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an  intention  to  warrant.  It  becomes  nnnecessary  to  consider 
tiie  other  point,  whether  a  warranty  given  to  one  person,  and  not  to 
stll  is  Yaiid ;  it  may  be  a  very  grave  question  bow  fax  such  a  contract 
"^T^OTild  be  supported  in  a  court  of  justice. 

Rule  absolute  to  enter  a  nonsuit. 


Febet  V,  Hill. 

May  27  and  29,  1854. 

Landlord  and  Tenant  —  Lease  —  Fraudulent  Misrepresentation 

Xhe  owner  of  premises,  who  erants  a  lease  of  them  for  a  term,  under  which  the  lessee  enters, 
cannot  aToid  the  lease  on  &  gronnd  that  it  was  obtained  by  the  fraudulent  misrepmsenta- 
tions  of  the  lessee  as  to  matter  collateral  to  the  lease,  e.  g.  that  he  was  a  respectable 
person,  and  intended  to  use  the  premises  for  a  respectable  business ;  whereas,  he  was  not 
a  respectable  man,  and  intended  at  the  time  and  did  afterwards  nse  the  premises  for  an 
iBUDonl  and  illegal  purpose. 

In  rach  a  caae,  the  lessee,  haTiiig  been  forcibly  ericted  by  the  landlord,  brought  ejectment, 
and  theoonrt — 

Bdd  him  entitled  to  recover,  as  he  was  not  enforcing  an  illegal  contract,  but  merely  seeking 
to  regain  possession  of  a  term,  which  had  become  legally  vested  in  him  by  the  lease  and 
entiy. 

Sjectment  to  recover  possession  of  a  second  floor,  in  the  house 
No.  2  Jermyn-street.  At  the  trial,  before  Crowder,  J.,  at  the  Sittings 
far  Middlesex,  in  Easter  term,  it  appeared  in  evidence  that  the  plain- 
ti^  in  February,  1854,  applied  to  the  defendant,  to  whom  the  house 
belonged,  to  let  him  the  second  floor,  saying  it' was  his  intention  to 
carry  on  the  trade  of  a  perfumer.  The  defendant  having  asked  for  a 
reference,  the  plaintiff  referred  him  to  a  Monsieur  Pilon,  who  said 
that  he  had  known  the  plaintiff  for  about  four  years ;  that  he  had 
dealt  with  him  for  perfumery,  which  he  sold  again  in  a  private  way ; 
and  that  the  plaintiff  was  a  very  respectable  man.  Upon  this,  the 
defendant  agreed  to  let  the  plaintiff  the  rooms,  and  a  memorandum 
of  agreement  was  signed  by  both  parties,  which,  dated  the  1st  March, 
1854,  was  in  the  foUowing  terms :  ^  Thomas  Hill  agrees  to  let,  and 
Pierre  Feret  agrees  to  take,  the  rooms  on  the  second  floor,  being  part 
of  the  premises  of  No.  2  Jermyn-street,  St  James's,  to  have  and  to 
hold  the  said  portion  of  the  premises,  with  the  use  of  the  several  land- 
lord's fixtures  therein,  for  the  term  of  three  months,  and  to  give  notice 
to  quit  of  three  months  in  writing,  the  year  to  commence  from  the 
Ist  March,  1854,  at  and  for  the  clear  yearly  rent  of  30/.,  payable 
quarterly,  by  equal  portions ;  and  it  is  agreed  that  the  said  Herre 
Feret  shall  keep  and  leave  the  said  premises  in  tenantable  repair,  and 
that  the  said  Thomas  Hill  shall  satisfy  and  discharge  all  taxes  and 
rates  imposed  on  the  said  premises."     The  defendant,  accordinglyi 
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let  the  plaintiff  into  possession,  but  the  latter,  instead  of  carrying  on 
the  titide  of  a  perfumer,  made  use  of  the  apartments  as  a  common 
brothel.  The  defendant  was  informed  of  this,  and  gave  the  plaintiff 
notice  to  quit  forthwith,  and  on  his  not  doing  so,  ejected  him  by 
force.  Evidence  was  also  received  with  a  view  to  show  that  the 
plaintiff  was  of  a  disreputable  character,  that  he  had  been  charged 
with  an  indecent  assault,  and  fined  for  being  found  in  a  gaming- 
house. The  leamed  judge,  at  the  request  of  the  defendant's  counsd, 
left  two  questions  to  the  jury.  First,  did  the  plaintiff  intend,  at  the 
time  when  the  agreement  was  entered  into,,  to  use  the  apartments  as 
a  brothel  ?  Secondly,  was  the  defendant  induced  to  enter  into  the 
agreement  by  fraudulent  misrepresentations  as  to  the  plaintiff's  char- 
acter,  and  as  to  the  purpose  mr  which  he  intended  to  use  the  prem- 
ises ?  The  jury  having  found  both  questions  in  the  affirmative,  a 
verdict  was  entered  for  the  defendant,  with  leave  to  the  plaintiff  to 
move  to  enter  it  for  him,  if  the  court  should  be  of  opinion  that  he 
was  entitied  to  recover,  notwithstanding  the  finding  of  the  jury. 

May  5.  Dawson  obtained  a  rule  nisi  accordingly,  and  for  a  new 
trial  on  the  ground  of  the  misreception  of  evidence  as  to  the  plaintiff's 
previous  character ;  against  which. 

May  27.  Chambers^  Q.  C,  and  Raymond^  showed  cause.  "With 
respect  to  the  admissibility  of  the  evidence  as  to  the  plaintiff's  char- 
acter, it  was  given  to  show  that  the  plaintiff  had  given  a  false  refer- 
ence as  to  his  respectabiUtv;  and,  as  the  defendant  had  refused  to  let 
the  premises  without  a  satisfactory  reference,  the  reference  given  was 
a  firaud  on  the  defendant,  to  induce  him  to  let  to  the  plaintiffl 

[Maule,  J.  You  say  that  the  plaintiff,  knowing  those  matters, 
which  had  occurred  in  the  police  court,  affecting  the  respectability  of 
his  character,  sent  the  defendant  to  a  person  who  knew  nothing  about 
them,  which  amounted  to  a  fraud  ?] 

Yes,  that  is  so;  it  is  the  converse  of  the  case  of  Comfoot  v.  Fowke^- 
6  M.  &  W.  358.  Then,  as  to  the  main  question — the  right  of  the 
plaintiff  to  recover  on  this  agreement  Now,  the  defendant  had  orig- 
inally a  legal  interest  in  the  premises,  and  the  plaintiff  could  onfy 
take  that  from  the  defendant  by  setting  up  this  agreement ;  so,  that 
the  anus  lay  on  the  plaintiff  to  prove  the  validity  of  the  agreement. 
But,  the  agreement  was  given  under  circumstances  which,  as  the  de- 
fendant contends,  made  it  void. 

[Maulb,  J.  That  is  to  say,  void  at  the  election  of  the  defendant, 
provided  he  exercised  it  promptiy.  You  cannot  contend  that  it  was 
absolutely  void.] 

It  was  void  as  against  the  plaintiff,  who  is  now  seeking  to  enforce 
it,  cmd  the  court  ought  not  to  assist  him. 

[Jebvis,  C.  J.  The  difficulty  is  this — the  agreement  was  not  void 
the  instant  it  was  executed,  but  only  void  at  the  option  of  the  de- 
fendant    If  so,  then  the  term  passed  to  the  plaintiff. 

Maulb,  J.  Could  you,  under  a  plea  of  non  est  factum^  have  given 
evidence  of  fraud  ?] 
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It  must  no  donbt  be  fraud,  which  would  go  to  the  root  of  the  coU" 
tract,  so  as  to  make  it  void  ab  initio.    Suppose,  both  the  plaintiff  and 
the  defendant  had  at  the  time  concurred  in  the  contract  for  an  illegal 
purpose,  namely,  that  the  rooms  should  be  used  for  a  brothel,  the  con- 
tract would  then  have  been  clearly  void,  and  the  plaintiff  would  not 
have  been  allowed  to  have  recovered  under  it  against  the  defendant. 
Ritchie  v.  Smithy  6  C.  B.  462 ;  The  OcLS-light  and  Coke  Company  v. 
Turner^  6  Bing.  N.  C.  666 ;  affirmed  in  error,  6  Bing.  N.  C.  324.     Is 
the  defendant,  then,  because  he  was  innocent  as  regards  the  illegal 
purposes  for  which  the  agreement  was  made,  to  be  in  a  worse  posi* 
tion  than  he  would  have  been,  had  he  been  a  guilty  party  to  it  ? 

J^Maule,  J.  That  is  a  strong  way  of  putting  it ;  but,  there  is  this 
erence  between  this  case  and  Ritchie  v.  Smithy  that  here  nothing 
was  done  in  furtherance  of  the  intention.  As  long  as  the  intention 
remained  only  in  the  mind  of  the  plaintiff;  and  was  not  communicated 
to  the  defendant,  the  contract  was  ^ood.1 

Yet  where,  as  here,  it  was  proved,  and  so  found  by  the  jury,  that 
the  plaintiff  took  the  premises  for  an  immoral  purpose,  it  is  submitted 
that  the  court  will  not  assist  him  in  obtaining  possession  of  the  prem- 
ises from  the  owner,  under  a  contract  which  he  had  entrapped  such 
owner  into  making.  Holman  v.  Johnson^  Cowp.  343;  Fivaz  v.  NichoUSy 
2  C.  B.  501 ;  Chit  Contr.  547.  The  contract  was  either  void  as  soon 
as  it  was  made,  or  it  was  obtained  fraudulentiy,  and  for  such  an  im- 
proper purpose,  that  the  court  ought  not  to  aid  a  guilty  party  in  re- 
covering on  it  [It  was  also  contended  that  there  was  sumcient  evi- 
dence of  fraud  to  support  the  verdict] 

May  29.  Dawson  and  Oiffard,  in  support  of  the  rule.  First,  the 
•  evidence  was  wrongly  received  as  to  the  plaintiff's  previous  character. 
The  plaintiff  made  no  representation  himself,  and  the  referee  bond 
fide  believed  what  he  said  of  him.  Secondly,  the  mere  intention  of 
.  the  plaintiff,  at  the  time  of  making  the  agreement,  (assuming  that  he 
had  the  intention,)  to  use  the  premises  for  illegal  and  other  purposes 
than  those  which  he  represented,  will  not  vitiate  the  contract  The 
mere  knowledge  by  one  party  of  the  illegality  of  the  intention  of  the 
other,  will  not  prevent  the  recovery  on  the  contract  Selw.  N.  P.  62, 
11th  ed.  In  Bowry  v.  Bennett,  1  Camp.  348,  it  was  held  that  a  man 
might  recover  against  a  prostitute  the  price  of  clothes  sold  to  her, 
although  he  was  aware  of  her  way  of  life.  In  Co.  Litt  206,  b.,  it  is 
said,  ^*  by  a  feoffment  on  condition  to  kill  J.  S.,  the  estate  is  absolute, 
but  the  condition  void;"  which  would  show  that  in  the  present  case, 
if  both  parties  had  knovim  of  the  illegality  of  the  intention  of  the 
plaintiff,  still  the  term  would  pass.  But,  thirdly,  it  is  a  fallacy,  on  the 
part  of  the  defendant,  to  say  that  the  court  is  asked  to  assist  the 
plaintiff  in  enforcing  an  illegal  contract  Assume  that  it  was  illegal, 
still,  the  plaintiff  has  become  possessed  under  that  contract  of  an 
estate  in  possession  in  the  premises ;  and  he  has  a  right  to  be  put  in 
the  same  position,  and  he  must  be  treated  as  if  he  were  still  in  pos- 
session, and  the  defendant  were  bringing  an  ejectment  It  would  be 
impossible  to  say,  that  the  defendant  could  recover  in  the  face  of  the 
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lease.    The  cases  of  The  Gas4ig'ht  and  Coke  Company  v.  Twmer^  and 
Sitchie  y.  Smithy  have,  therefore,  no  application  at  all. 

[Maule,  J.  The  counsel  for  the  defendant  ai^ed,  from  tiiose 
cases,  that  inasmuch  as  one  of  two  guilty  parties  could  vacate  an 
illegal  contract,  d  fortiori,  the  one  of  them  that  was  innocent  could.] 

That  might  be  if  the  present  case  lav  in  contract ;  bat  here  the 
contract,  namely,  the  lease,  has  had  its  fuU  operation.  And,  assnniing 
that  there  was  misrepresentation,  on  the  part  of  the  plaintiff,  as  to  his 
own  character  and  intention,  and  that  he  did  intend,  when  he  made 
the  contract,  to  use  the  premises  for  the  purpose  he  afberwards  did 
use  them,  still,  this  misrepresentation  was  as  to  a  matter  collateral  to 
the  lease,  and  cannot  divest  the  interest  in  the  term  which  has  become 
vested  in  the  plaintiff 

[Cresswell,  J.  Suppose  the  premises  let  expressly  for  an  illegal 
purpose,  with  a  covenant  by  the  lessor  to  give  possession  on  a  certain 
day,  can  the  lessee  sue  the  lessor  for  not  giving  possession  ?  j 

No ;  there  the  matter  would  be  only  in  contact. 

[Maule,  J.  You  say,  although  the  lessee  could  not  enf(»ce  the 
contract,  yet  if  he  had  been  permitted  to  enter,  the  lessor,  though  he 
had  his  election  to  repudiate  the  contract,  not  having  exercbed  that 
election,  cannot  afterwards  oust  the  lessee.  The  estate  vested  by 
entry,  and  cannot  be  devested.] 

Pirecisely  so;  the  defendant  here  granted  the  temi,  and  folly 
intended  to  do  so.  All  that  was  requisite  to  make  a  valid  demise 
concurred ;  there  was  the  disposing  mind  and  intention  of  the  lessor, 
followed  by  the  entree  of  the  lessee ;  Mason  v.  Ditchboume,  1  Moo. 
&  R.  400,  and  Emanuel  v.  Dane,  3  Camp.  299,  are  in  point  for  the 
plaintiff.  In  the  former  case  it  was  held,  in  effect,  by  Lord  Abinger, 
that  a  fraudulent  misrepresentation  by  the  plaintiff  as  to  the  amount  • 
of  a  business  would  not  vitiate  the  deed,  by  which  the  defendant 
had  bound  himself  to  pay  so  much  for  it;  and  the  learned  chief 
baron  said :  <<  In  a  court  of  law,  it  has  always  been  my  opinion  that 
such  a  defence  is  unavailing  when  once  it  is  shown  that  the  party 
knew  perfectly  well  the  nature  of  the  deed  he  was  executing."  So, 
here  the  defendant  knew  perfectly  well  what  he  was  doing,  and  the 
effect  of  it  It  is  not  contended  for  a  moment  that  he  did  not  intend 
to  demise  the  term.  In  the  other  case,  it  was  held  b^  Lord  Ellen- 
borough,  that  trover  would  not  lie  for  a  watch  which  had  been 
exchanged  by  the  plaintiff  with  the  defendant  for  a  pair  of  candle- 
sticks, which  the  latter  represented  to  be  silver,  but  which  turned  out 
to  be  base  metal.  In  the  case  of  Hart  v.  Windsor^  12  M.  &  W.  68, 
which  was  the  converse  of  the  present  case,  the  lessee  seeking  to 
vacate  the  lease  by  reason  of  the  premises  bein^  unfit  for  the  pur- 
pose for  which  they  were  demised,  it  was  held  that  this  was  no 
answer  to  an  action  for  the  rent;  and  Parke,  B.,  delivering  the  judg- 
ment of  the  court,  at  the  close  of  it,  says :  "  It  is  much  better  to 
leave  the  parties  to  protect  their  interests  themselves,  by  proper 
stipulations ;  and  if  they  really  mean  a  lease  to  be  void  by  reason  of 
any  unfitness  in  the  subject  for  the  purpose  intended,  they  should 
express  their  meaning  "    So  here  the  defendant  might,  had  he  chosen, 
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have  stipulated  in  the  tease  that  it  should  be  void  if  the  plaintiff  did 
not  use  the  premises  as  a  perfumer,  or  if  he  used  them  for  any 
improper  purpose.  [They  also  cited  Edwards  v.  Broum^  1  Cr.  &  J. 
307,  and  Lewis  v.  Jones^  4  B.  &  Cr.  506.] 

Jbryis,  C.  J.  I  have  still  considerable  doubt  on  the  point  made  as 
the  ground  for  a  new  trial.  During  a  considerable  part  of  the  argu- 
ment of  the  case,  I  certainly  inclined  to  the  opinion  that  the  rule  ought 
to  be  discharged  as  far  as  the  point  reserved  went ;  but  Mr.  Giffard 
has  convinced  me  that  I  was  wrong,  and  I  am  now  clearly  of  opinion 
that  the  rule  to  enter  the  verdict  for  the  plaintiff  must  be  made  abso- 
lute. Several  points  were  made  which  it  now  becomes  unnecessary 
to  decide.  First,  it  was  said  that  a  quantity  of  evidence  had  been 
received  regarding  the  plaintiff's  character,  namely,  as  to  charges 
which  had  been  made  against  him  previously  to  the  transaction  in 
question,  which  evidence  was  inadmissible ;  and  I  am  inclined  to 
think  that  it  was  so.  Secondly,  it  was  said  that  there  was  no 
evidence  of  a  fraudulent  misrepresentation.  On  that,  I  think  there 
was  evidence  from  which  the  jury  might  infer  fraud;  but  it  is 
unnecessary  to  decide  either  of  these  points,  because  I  think,  as  Mr. 
Gifiiaurd  well  put  it,  assuming  the  evidence  touching  character  to 
have  been  properly  received,  and  also  that  there  was  a  fraudulent 
misrepresentation  by  the  plaintiff  that  he  intended  to  carry  on  the 
.business  of  a  perfumer,  when,  at  the  time  he  made  that  representa- 
tion, he  intended  to  use  the  apartments  as  a  brothel,  that  still  the 
plaintiff  is  entitled  to  have  the  verdict  entered  for  him*  Mr.  Ray- 
mond contended,  that  inasmuch  as  an  agreement  to  let  apartments 
for  an  immoral  purpose  is  illegal  and  void,  and  as  the  plaintiff  has 
been  turned  out  of  possession,  the  court  will  not  reinste.te  him,  as 
that  would  be  enforcing  an  illegal  agreement  This  was  certainly 
my  view  of  the  case  for  some  time ;  but  Mr.  Giffard  has  pointed 
out  the  distinction,  and  convinced  me  that  that  view  is  erroneous. 
The  question  is,  when  the  agreement  has  been  made,  and  the 
plaintiff  put  in  actual  possession,  not  by  the  agreement  only,  of  the 
premises  intended  to  be  leased,  whether  the  term  vested.  Mr.  Giffard 
correctly  said  that  every  thing  necessary  in  order  to  create  the  term 
was  done  by  the  parties  to  the  agreement  The  defendant  intended 
to  grant  the  term,  and  executed  the  agreement,  and  delivered  posses- 
sion to  the  plaintiff  of  the  term  created,  if  any  were  created  under 
it  The  interest,  therefore,  in  the  lease  passed  into  the  plaintifH 
How  is  that  interest  devested?  Not  by  any  misrepresentation  made 
to  the  defendant,  or  operating  in  his  mind,  with  reference  to  the  legal 
effect  of  the  instrument  which  he  executed,  but,  as  the  defendant 
contends,  by  the  plaintiff  having  falsely  represented  to  the  defendant, 
and  induced  him  to  believe,  t£at  he,  the  plaintiff,  was  about  to  do 
something  which  was  merely  collateral  to  the  contract,  namely,  to 
use  the  apartments  for  the  business  of  a  perfumer,  whereas  he 
intended  to  turn  them  to  the  purposes  of  a  brotheL  Now,  I  think, 
assuming  this  misrepresentation  to  have  taken  place,  and  the  intenr 
tion  of  the  plaintiff  to  have  been  what  the  defendant  contends  it  was 
VOL.  XXVI.  23 
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at  the  time,  still,  that  misrepresentation  was 'collateral  to  the  agree- 
ment, and  does  not  avoid  it ;  and  the  interest  having  passed  under  it, 
the  plaintiff  is  entitled  to  regain  possession  of  that  interest  once 
vested  in  him  by  possession ;  nor  can  the  intention  of  ibe  pteiotifl^ 
or  what  was  passing  in  his  nund  at  the  time,  avoid  or  affect  in  any 
way  the  lease  granted  by  the  defendant.  In  the  cases  cited  by  Mr. 
Raymond,  it  was  sought  of  the  court  to  enforce  the  doing  of  some* 
thing  in  pursuance  of  an  illegal  contract,  and  the  illegality  did  not 
rest  in  intention  merely.  In  RUchie  v.  Smithy  the  plaintiff  sought  to 
enforce  a  covenant  for  the  payment  of  rent  in  a  deed  entered  into  by 
both  parties,  for  the  express  purpose  of  evading  the  law.  So,  in 
The  Gas'Ugiu  and  Cdke  Company  v.  Turner^  it  was  sought  to  enforce 
the  performance  of  a  lease  executed  by  both  parties  vntii  a  view  to, 
and  for  the  express  purpose  of,  doing  that  which  was  prohibited  by 
the  law.  In  each  of  the  cases  there  was  something  more  than  mere 
intention,  and  the  agreement  itself  was  executed  to  carry  out  the 
illegal  object  contemplated  by  the  parties.  In  the  present  case  the  agree- 
ment itself  was  perfectly  legal ;  the  misrepresentation  was  on  a  matter 
collateral  to  the  agreement ;  the  defendant  intended  to  demke,  and  did 
demise,  and  the  plaintiff  entered  under  it ;  and  his  title  is  therefore  valid. 

Maule,  J.    I  am  of  the  same  opinion.    The  plaintiff  is  not  calling 
on  the  court  to  enforce  any  agreement  at  alL\    The  agreement  was 
an  agreement  to  demise,  and  that  was  followed  by  entry  on  the 
demised  prembes.     The  agreement,  therefore,  was   completely  ex- 
ecuted and  had  its  full  operation,  and  made   the   premises  the 
property  of  the  plaintiff  for  the  term  granted.     No  recourse  was 
necessary  to  any  court  of  justice  to  enforce  the  agreem^it.    The 
present  is  an  action  of  ejectment,  to  afford  a  remedy  to  a  person 
against  another  who  has  excluded  him  from  the  possession  of  certain 
premises,  and  to  replace  the  person  ejected  in  possession.    The 
present  is  very  different  from  eases  of  persons  suing  on  an  express 
agreement  to  do  an  illegal  act    In  KUchie  v.  Smithy  the  plaintiff 
and  defendant  had  entered  into  an  agreement  to  evade  the  law ;  and 
in  the  action,  the  court  was  asked  to  enforce  this  illegal  agreement 
namely,  to  compel  the  defendant  to  pay  rent  due  under  the  agree- 
ment, to  which  the  defendant  pleaded  the  illegality,  saying  the 
agreement  was  illegal,  and  therefore  the  court  ought  not  to  enforce 
it ;  and  if  the  court  haid  not  listened  to  this  defence  they  would  hate 
been  enforcing  the  doing  of  an  act  which  the  defendant  was  only 
bound  to  do  by  an  ille^  contmct ;  they  would,  in  fact,  have  beea 
enf(Mrcing  an  illegal  contract     Here  the  case  is  very  different    B  « 
quite  clear  that  the  defendant  intended  to  vest  the  term  in  the 
plaintifi^  which  the  defendant  does  not  deny,  but  says :  "  Inasmuch 
as  you  made  a  false  representation  as  to  the  purpose  for  which  you 
wanted  the  premises,  nothing  passed  by  the  demise  and  entry'" 
There  is  no  authonty  for  so  broad  a  proposition,  and  it  would  te^d 
to  extremely  inconvenient  consequences  were  we  to  hold  that  a  title 
once  vested  might  at  any  time  be  impeached  on  the  ground  that  the 
party  conveying  had  been  induced  to  convey  by  a  fraudulent  mis^ 
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representation  as  to  the  purpose  to  which  the  premises  were  to  be 
applied.  In  a  court  of  bw  no  such  defence  can  be  set  up.  The 
defendant,  if  be  was  imposed  on,  has  his  remedy  in  equity ;  but  in  a 
court  of  law  he  cannot  say  that  the  term  did  not  pass.  Aa  to  the 
plaintifF's  intention  at  the  time  when  the  agreement  was  made,  that 
cannot  make  the  agreement  void,  for  nan  constat  that  he  might  not 
have  changed  it  the  next  minute. 

Crbsswbll,  J.  I  am  also  of  opinion  that  this  rule  should  be  made 
absolute.  The  actual  use  of  the  premises  for  an  immoral  purpose, 
would  not  avoid  the  lease,  nor  could  the  present  intention  of  the 
fdaintiff  so  to  use  them,  at  the  time  when  the  lease  was  made,  avoid 
it  '  The  only  question  is,  whetliCT  tiie  fraudulent  deoeption  as  to  the 
purpose  for  which  the  plaintijff  intended  to  use  the  premises,  would 
prevent  the  term  vesting.  Mr.  Giffard's  argument,  and  the  cases  he 
has  cited,  have  convinced  me  that  it  would  not. 

Cbowdes,  J.    I  am  of  the  same  opinion.     At  tiie  trial,  this  ap- 
peared to  me  to  be  an  undefended  ejectment.     A  lease  duly  executed 
was  produced,  and  tiie  plaintiff  shown  to  have  been  put  in  possession 
under  it     The  defence  relied  on  was,  that  some  deception  had  been 
practised  on  the  landlord,  and  the  criminal  intention  of  the  tenant 
At  the  suggestion  of  the  counsel  for  the  defendant,  I  left  two  ques- 
tions to  the  jury :  first,  whether  the  defendant  was  induced  to  make 
the  agreement  by  the  fraud  and  misrepresentation  of  the  plaintiff,  as 
to  his  character,  and  as  to  the  use  he  mtended  to  make  of  the  prem- 
ises ;  and,  secondly,  whether  the  plaintiff  int^ided,  at  tiie  time  the 
agreement  was  made,  to  use  the  premises  for  an  immoral  purpose. 
The  jury  found  both  questions  in  the  affirmative.     I  thought,  at  the 
time,  that  the  facts  disclosed  no  defence  to  the  action.   It  seems  quite 
eiear,  that  the  tarm  had  passed  to  the  fdaintiff,  and  the  interest 
granted  by  the  defendant  vested  in  the  plaintiff;  for  the  misrepresen- 
tation as  to  matter  collateral  could  not  prevent  the  demise  ficom  taking 
eSect ;  for  the  defendant  intended  to  demise,  and  had  no  illegal  inten- 
tion.     But  then  it  was  said,  that  the  fact  of  the  defendant  having 
turned  the  plaintiff  out,  would  make  a  difference,  and  that  the  defend- 
ant was  endeavoring  to  enforce  a  right  which  he  had  obtained  by 
fiaad,  and  for  an  illegal  purpose.   But  that  is  not  so.   The  only  ques- 
tion in  the  cause  was  tiie  recovery  by  the  plaintiff  of  the  premises  of 
which  he  had  been  once  legally  possessed;  for,  as  I  have  already 
said,  the  fraudulent  representation  did  not  prevent  the  demise  from 
taking  effect ;  and  the  court  must  look  at  the  case  just  in  the  same 
way  as  if  the  defendant  were  attempting  to  turn  the  plaintiff  out  by 
an  action  of  ejectment;  and  there  is  no  case  to  show,  that,  under  the 
fects  found  by  the  jury,  he  could  have  so  recovered.     All  the  cases 
cited  for  the  defendant,  were  cases  in  which  the  parties  had  entered 
into  illegal  contracts,  which  it  was  endeavored  to  enforce  by  action 
on  those  contracts.     Then  the  illegal  intention  of  one  of  the  parties, 
dearly  would  not  render  the  agreement  void ;  for  it  might  have  rested 
in  mese  intention,  and  never  been  carried  out 

Rule  absobue. 


268  COURT  OF  COMlAON  PLEAS,  1864. 

Ecclesiastical  Commissioners  v.  London  and  Southwestem  Bailway  Co. 


The  Ecclesiastical  Commissioners  v.  The  London  and  South- 
western Railway  Company. 

June  13,  1854. 

Copyholds  —  Lands  Clauses  Consolidation  Act  —  Enfranchisement — 

Compensation  to  the  Lord. 

The  95th  section  of  the  8  &  9  Vict.  c.  18,  (the  Lands  Clauses  Consolidation  Act,)  dedarei 
that  ererj  convejance  of  copyhold  lands  to  the  promoters  of  the  undertaking,  is  to  be 
entered  on  the  rolls  of  the  manor,  and  when  enrolled  to  hare  the  like  effect,  as  ^  the  same 
had  been  of  freehold  tenure;  but  nevertheless,  until  enfranchised,  it  is  to  continue  subject 
to  the  same  fines  and  services  as  theretofore  payable.  The  96th  section  enacts,  that 
within  a  certain  time  the  promoters  are  to  procure  the  lands  taken  by  them  to  be  eofiaii- 
diised,  and  for  that  purpose  are  to  apply  to  the  lord  of  the  manor,  and  to  pay  him  sack 
compensation  as  may  be  agreed  upon ;  and,  in  estimating  such  compensation,  the  loss  in 
respect  of  the  fines  and  other  services  payable  on  alienation,  or  any  other  matters,  which 
would  be  lost  by  the  vesting  of  such  copyhold  lands  in  the  promoters,  or  bj  the  enfisa- 
cbisement  of  the  same,  is  to  be  allowed  for :  — 

Hdd,  that  upon  an  enfranchisement  of  copyhold  lands  taken  by  a  corporation,  the  lord  ia 
not  entitled  to  any  fine  as  upon  admittance  upon  the  execution  or  enrolment  of  the  cou- 
veyance,  pursuant  to  the  95th  section,  or  in  estimating  the  compensation  for  enfranchise- 
ment under  the  96tii  section. 

The  following  case  was  stated  for  the  opinion  of  this  court. 

The  plaintiffs  are  lords  of  the  manor  of  Sutton  Court,  in  the  couiit]f 
of  Middlesex,  formerly  annexed  to  and  forming  part  of  the  separate 
estate  of  the  deanery  of  the  cathedral  church  of  St.  Paul,  London ; 
and  the  defendants,  under  the  provisions  of  the  Windsor,  Staines,  and 
Southwestern  Railway  Act,  (No.  1,)  1847,  prior  to  the  13tb  July, 
1852,  became  the  purchasers  of  the  undertsiking  by  the  said  act  au- 
thorized, and  the  same  was  thereupon  and  is  now  legally  vested  in 
the  said  company,  accordingly.  On  the  13th  July,  1852,  a  deed  vras 
duly  executal  by  the  parties,  of  which  the  following  is  a  copy: 
^'  This  indenture,  made  the  13th  day  of  July,  1852,  between  John 
Luke  Wetten,  of  No.  48  Conduit-street,  Hanover-square,  in  the 
county  of  Middlesex,  gentleman,  of  the  one  part,  and  the  London 
and  Southwestern  Railway  Company,  incorporated  by  act  of  parlia- 
ment, of  the  other  part  Whereas,  under  and  by  virtue  of  the  last 
will  and  testament  of  Luke  Wetten,  late  of  London  Style  House,  in 
the  parish  of  Chiswick,  in  the  said  county  of  Middlesex,  Esquire, 
deceased,  dated  the  17th  day  of  September,  1806,  the  said  John  Luke 
Wetten  is  seised  or  possessed  for  an  estate  for  his  life,  of  and  in  the 
copyhold  messuages  or  dweUing-houses,  lands,  and  premises  lately 
belonging  to  the  said  Luke  Wetten,  deceased,  situate  and  being  in 
the  parishes  of  Chiswick  and  Ealing,  in  the  said  county  of  Middlesex, 
comprising  therein  the  pieces  of  land  hereinafter  described,  and  intended 
to  be  hereby  conveyed,  being  copyhold  of  the  manors  of  Sutton  Court 
and  Ealing,  in  the  said  county  of  Middlesex ;  and  whereas,  by  virtae 
of  the  Windsor,  Staines,  and  Southwestern  Railway  Act,  (No.  1,) 
1847,  in  which  was  incorporated  the  Lands  Clauses  Consolidation 


COUET  OF  COMMON  PLEAS,  1854  269 

BccletiMKical  CominiMioaert  v.  London  and  Southwestern  Railway  Co. 

Act,  1845,  the  Windsor,  Staines,  and  Southwestern  (Richmond  to 
^Windsor)  Railway  Company  were  authorized  to  make  and  maintain 
the   Windsor,  Staines,  and  Southwestern  (Richmond  to  Windsor) 
Railway,  as  therein  mentioned ;  and  whereas  the  pieces  of  land  and 
hereditaments  hereinafter  described,  and  intended  to  be  hereby  con- 
veyed,   having  been  required  by  the  said  Windsor,  Staines,  and 
Southwestern  (Richmond  to  Windsor)  Railway  Company  for  the 
purposes  of  their  said  railway,  the  last-mentioned  railway  company 
contracted  with  the  said  John  Luke  Wetten,  who,  as  such  tenant  for 
life  as  aforesaid,  was  enabled  by  the  said  acts  of  parliament,  or  one 
of  them,  to  sell  the  said  pieces  of  land  and  hereditaments  hereinafter 
described,  for  the  absolute  purchase  thereof  in  fee-simple  in  possession, 
acccnrding  to  the  custom  of  the  manors  of  which  the  same  pieces  of 
land  are  respectively  holden,  free  from  incumbrances,  at  the  sum 
of  250/. ;  and  the  said  John  Luke  Wetten  agreed  to  accept  from  the 
said  last-mentioned  railway  company  the  further  sum  of   1,000/. 
as  compensation  for  the  severance  of  the  entirety  of  the  said  copy- 
hold premises  by  the  said  pieces  of  land  so  taken  by  the  said  railway 
oompany,  and  for  residential  injury,  and  for  all  other  permanent  dam- 
ages or  injury,  and  also  for  the  rights  given  to  the  said  oompany  by 
the  third  section  of  the  said  contract;  and  whereas,  in  further  com- 
pliance with  the  directions  of  the  said  Lands  Clauses  Consolidation 
Act,  1845,  the  said  last-mentioned  company,  on  the  14th  November, 
1849,  paid  the  sum  of  250/1  (being  such  purchase  or  consideration 
money  as  aforesaid)  and  the  sum  of  1,000/.,  (being  such  compensa- 
tion money  as  aforesaid,)  into  the  Bank  of  England,  in  the  x^ime  and 
with  the  privity  of  the  Accountant-General  of  the  Court  of  Chanceir, 
to  his  account  there,  ^  Ez  parte  the  Windsor,  Staines,  and  Soutn- 
westem  (Richmond  to  Windsor)  Railway  Company,  in  re  the  Wind- 
sor, Staines,  and  Southwestern  Railway  Act,  (No.  1,)  1847,'  as  ap- 
pears by  the  receipt  in  writing,  dated  the  said  14th  November,  1849, 
of  the  cashier  of  the  said  bank ;  and  whereas,  pursuant  to  the  provis- 
ions for  that  purpose  contained  in  the  said  Windsor,  Staines,  and 
Southwestern  Railway  Act,  (No.  1,)  1847,  the  said  Windsor,  Staines, 
and  Southwestern  (Richmond  to  Windsor)  Railway,  and  the  benefit 
of  all  agreements  and  proceedings  whatsoever  entered  into  or  taken 
by  the  said  Windsor,  Staines,  and  Southwestern  (Richmond  to  Wind- 
sor) Railway  Company  for  the  purchase  or  acquisition  of  any  lands, 
tenem^its,  and  hereditaments,  and  all  rights,  powers,  and  privileges 
by  the  said  last-mentioned  act  conferred  upon,  or  vested  in,  or  other- 
wise belonging  to  the  said  last-named  company,  have  been  duly 
transferred  to  and  are  now  legally  vested  in  the  said  London  and 
Southwestern  Railway  Company."     The  indenture  then  stated  that 
John  Luke  Wetten,  as  well  in  respect  of  his  estate  in  the  premises  as 
in  execution  of  the  powers  given  by  the  Lands  Clauses  Consolidation 
Act,  1845,  conveyed  unto  the  London  and  Southwestern  Railwav 
Company  and  their  successors  certain  copyhold  land  therein  described, 
to  hold  unto  the  said  railway  company,  their  successors  and  assigns, 
forever,  according  to  the  true  intent  and  meaning  of  the  said  acts  of 

,  and  contained  a  covenant  by  the  said  John  Luke  Wet^ 
23* 
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ten,  that  the  land  so  intended  to  be  conveyed  stood  limited  or  settled 
to  the  use  of  him,  the  said  John  Luke  Wetten,  and  the  heirs  of  his 
body.  The  said  indenture  was  duly  executed  and  delivered  by  the 
said  John  Luke  Wetten  on  the  said  13th  July,  1852,  at  which  date 
the  said  John  Luke  Wetten  was  the  tenant,  by  copy  duly  admitted, 
of  the  said  hereditaments,  as  for  an  estate  for  his  life,  according  to 
the  custom  of  the  said  manor. 

The  said  indenture  was  entered  on  the  rolls  of  the  said  manor  of 
Sutton  Court,  on  the  application  of  the  said  London  and  South- 
western Railway  Company,  in  or  about  the  month  of  Felnnary, 
1853.  By  the  custom  of  the  manor  of  Sutton  Court,  the  lord  is 
entitled  to  a  fine,  equal  in  amount  to  two  years'  improved  value,  upon 
every  alienation  by  surrender  and  admittance.  By  the  custom  of  the 
same  manor,  the  lord  is  entitled  to  seise  quausque  into  the  hands  of 
the  lord,  if  the  surrenderee  make  default  in  being  admitted,  when 
and  so  soon  as  proclamations  shall  have  been  made  at  three  succes- 
sive courts.  In  accordance  with  the  provision  contained  in  the  96tli 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  incorporated 
in  the  defendants'  act,  the  London  and  Southwestern  Railway  Com* 
pany  applied  to  the  plaintiiis  *  to  enfranchise  the  hereditaments  so 
granted  and  conveyed  to  them  as  aforesaid,  and  the  said  plaintifib 
were  willing  to  enfranchise  the  said  hereditaments  upon  being  paid 
such  amount  as  they  should  be  entitled  to  under  the  provisions  of  the 
said  last-mentioned  statute  in  that  behalf.  The  following  are  the 
sections  of  the  Lands  Clauses  Consolidation  Act,  1845,  bearing  upon 
the  question  at  issue:  Section  95.  <'  Every  conveyance  to  the  promot- 
ers of  the  undertaking  of  any  lands  which  shall  be  of  copyhold  or 
customary  tenure,  or  of  the  nature  thereof,  shall  be  entered  on  the 
rolls  of  the  manor  of  which  the  same  shall  be  held  a  parcel ;  and  on 
payment  to  the  steward  of  such  manor,  of  such  fees  as  would  be  due 
to  him  on  the  surrender  of  the  same  lands  to  the  use  of  a  purchaser 
thereof,  he  shall  make  such  enrolment ;  and  every  such  conveyance, 
when  so  enrolled,  shall  have  the  like  effect,  in  respect  of  such  copy- 
hold or  customary  lands,  as  if  the  same  had  been  of  freehold  tenure ; 
nevertheless,  until  such  lands  shall  have  been  enfranchised  by  virtue 
of  the  powers  hereinafter  contained,  they  shadl  be  continued  subject 
to  the  sanae  fines,  heriots,  and  services  as  were  theretofore  payable 
and  of  right  accustomed."  Section  96.  ^'  Within  three  months  after 
the  enrolment  of  the  conveyance  of  any  such  copyhold  or  customary 
lands,  or  within  one  month  after  the  promoters  of  the  undertaking 
shall  enter  upon  and  make  use  of  the  same  for  the  purposes  of  the 
works,  whichever  shall  first  happen,  or,  if  more  than  one  parcel  of 
such  lands  holden  of  the  same  manor,  shall  have  been  taken  by  thenif 
then  within  one  month  after  the  last  of  such  parcels  shall  have  been 
so  taken  or  entered  upon  by  them,  the  promoters  of  the  undertaking 
shall  procure  the  whole  of  the  lands  holden  of  such  manor  so  taken 
by  them  to  be  enfranchised,  and  for  that  purpose  shall  apply  to  the 
lord  of  the  manor  whereof  such  lands  are  holden,  to  enfranchise  the 
same,  and  shall  pay  to  him  such  compensation  in  respect  thereof,  as 
flhall  be  agreed  upon  between  them  and  him ;  and  if  the  parties  fail 
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to  agree  respecting  the  amount  of  the  compensation  to  be  paid  for 
such  enfranchisement,  the  same  shall  be  determined  as  in  other  cases 
of  disputed  compensation ;  and  in  estimating  such  compensation,  the 
loss   in  respect  of  the  fines,  heriots,  and  other  services  payable  on 
de&th,  descent,  or  alienation,  or  any  other  matters,  which  would  be 
lost  by  the  vesting  of  such  copyhold  or  customary  lands  in  the  pro* 
moters  of  the  undertaking,  or  by  the  enfranchisement  of  the  same, 
shall  be  allowed  for."     Section  97.  ^  Upon  payment  or  tender  of  the 
compensation  so  agreed  upon  or  determined  on,  on  deposit,  thereof 
in  the  bank  in  any  of  the  cases  hereinbefore  in  that  behalf  provided, 
the  lord  of  the  manor  whereof  such  copyhold  or  customary  lands 
shall  be  holden,  shall  enfranchise  such  lands,  and  the  lands  so  enfran- 
chised, shall  forever  thereafter  be  held  in  free  and  common  socage ; 
and  in  default  of  such  enfranchisement  by  the  lord  of  the  manor,  or 
if  he  fail  to  adduce  a  good  title  thereto,  to  the  satisfaction  of  the  pro- 
moters of  the  undertaking,  it  shall  be  lawful  for  them,  if  they  think 
fit,  to  execute  a  deed-poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the  case  of  the  purchase  of  lands  by  them ;  and  thereupon 
the  lands  in  respect  of  the  enfranchisement  whereof  such  compensa* 
tion  shall  have  been  deposited  as  aforesaid,  shall  be  deemed  to  be 
enfranchised,  and  shall  be  forever  thereafter  held  in  free  and  common 
socage."     It  was  agreed  between  the  parties,  that  if  the  plaintifis 
^vere  entitled  to  claim  a  fine  as  upon  admittance,  upon  the  execution 
of  the  conveyance  by  the  copyhold  tenant,  pursuant  to  the  said  95th 
section,  and  the  said  enrohnent  of  the  said  conveyance ;  or  if,  in  esti- 
mating the  amount  of  compensation  to  be  paid  for  such  enfranchise- 
ment, the  plaintiffs  were  entitled  by  law  to  claim  in  respect  of  the 
fine  to  which  they  would  have  been  entitled  if  the  estate  in  question 
had  become  vested  in  the  said  company  by  surrender  and  admittance 
according  to  the  custom  of  the  manor,  instead  of  the  said  statutable 
conveyance ;  then,  in  either  of  the  said  cases,  the  sum  which  the 
piaintiiis  were  entitled  to  receive  for  such  compensation,  was  311/. ; 
but  if,  in  estimating  the  said  compensation,  the  piaintiiis  were  not 
entitled  to  make  any  claim  in  respect  of  the  said  fine,  the  plaintifis 
were  to  receive  the  sum  of  259/,,  and  no  more.     And  it  was  thereby 
further  agreed  that  each  party  should,  in  either  event,  pay  their  own 
costs.     The  questions  on  which  the  opinion  of  this  court  was  desured, 
were :  first,  whether  the  plaintiffs  were  entitled  to  the  payment  of  any 
fine,  either  upon  execution  of  the  said  conveyance  by  the  copyholder 
under  the  provisions  of  the  said  96th  section,  or  upon  enrolment  of 
the  said  conveyance ;  secondly,  whether,  in  estimating  the  said  com- 
pensation, the  plaintiffs  were  entitled  to  claim  from  the  defendants  in 
respect  of  the  said  fine  in  manner  before  mentioned. 

mU,  Q.  C.  for  the  plaintiffs.  The  plaintiffs  are  entitled  to  a  fine 
as  upon  admittance.  It  was  decided  in  Cooper  v.  The  Norfolk  Ra^ 
way  Compare,  3  Exch.  546,  that  under  this  95th  section  of  the  Lands 
Clauses  ConsoUdation  Act,  8  &  9  Vict.  c.  18,  the  steward  was  enti- 
tied  to  the  fees  only  on  surrender,  and  not  on  admittance ;  but  tnat 
decision  turned  on  the  particular  words  of  the  section,  whicH,  m  tbe 
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case  of  the  steward,  limit  the  fees  to  those  on  surrender.  This  does 
not  affect  the  rights  of  the  lord.  Although  a  corporation  caiiix>t» 
perhaps,  become  tenants  by  surrender  and  admittance,  yet  there  may 
be  an  admission  by  implication ;  1  Scriv.  Copyh.  306  et  seq.  4th  ed.; 
and  under  this  statute  there  must  be  a  taking  in  order  to  there  being 
afterwards  an  enfranchisement  under  the  96th  section.  The  ease 
turns  on  the  construction  of  the  95th  and  96th  sections  of  the  Lands 
Clauses  Ckmsolidation  Act;  and  upon  the  true  construction  of  these 
sections,  by  which  it  is  expressly  provided  that  until  en&andiis^ 
ment,  the  lands  are  to  be  subject  to  the  same  fines  as  were  befine 
payable,  it  is  submitted,  that  either  as  upon  an  implied  admission,  or 
in  considering  the  compensation,  the  plaintiffs  were  entitled  to  the 
fine  in  question.  Drwry  v.  Many  1  Atk.  95 ;  Wilson  v.  AUet^-  IJ.  & 
W.  611. 

Bovillj  for  the  defendants.  The  plaintifis  are  not  entitled  to  the 
fine.  The  legislature  does  not  say  that  the  conveyance  is  to  be  the 
same,  in  effect,  as  a  surrender  and  admittance,  but  that  it  is  to  have 
the  effect  of  a  conveyance  of  freehold.  The  claim  of  the  plaintiiis 
can  only  be  by  virtue  of  the  act ;  but  such  a  claim  is  contrary  to  tte 
object  of  the  act,  which  is  to  give  the  conveyance  the  effect  of  a  free- 
hold conveyance.  The  proviso  in  the  95th  section,  that  the  lands  are 
to  continue  subject  to  fines,  contemplates  a  person  remaining  tenant 
to  the  lord,  but  it  cannot  be  applicable  to  a  corporation,  which  is  un« 
able  to  render  copyhold  services.  The  question  in  dispute,  really  turns 
upon  the  98th  section,  which  states  what  the  lord  is  to  have  on  the 
enfranchisement  The  plaintiffs  say  that  they  are  to  ha^e,  not  only 
tiie  compensation  for  the  loss  sustained  by  enfiranchisement  under  this 
96th  section,  but  also  compensation  for  a  benefit  accruing  upon  the  • 
conveyance.  The  statute,  it  is  submitted,  never  meant  to  give  the 
plaintiffs  both,  but  only  a  compensation  for  the  loss.  [He  was  then 
stopped  by  the  court] 

EUlj  in  reply.  The  statute  provides  for  two  things  —  one  is,  the 
placing  the  promoters  in  the  situation  of  tenants ;  and  the  other  is, 
the  compensation  on  the  enfranchisement  What  could  be  lost  '^  by 
reason  of  the  vesting  of  such  lands  in  the  promoters,"  if  not  the  fine 
payable  on  such  vesting  ?  And,  therefore,  in  one  of  the  ways  claimed, 
the  plaintiffs  are,  it  is  submitted,  entitled  to  such  fine. 

Maule,  J.i  It  appears  to  me  that  the  plaintiffs  are  not  entitled  to 
the  compensation  sought  to  be  recovered.  The  95th  and  96th  sections 
of  the  Lands  Clauses  Consolidation  Act,  appear  to  be  drawn  with 
great  accuracy,  and  they  provide,  that,  in  case  of  the  sale  of  land  of 
copyhold  tenure,  there  is  to  be  a  conveyance  between  the  copyholder 


^  Jervis,  C.  J.,  being  one  of  the  Ecclesiastical  Commissioners,  had  left  the  court 
daring  the  argument  of  this  case. 
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the  company,  which  conveyance,  when  enrolled,  is  to  have  the 
like  effect,  in  respect  of  such  copyhold  lands,  as  if  the  same  had  been 
of  freehold  tenure;  nevertheless,  until  such  lands  shall  have  been 
enfranchised  by  virtue  of  the  powers  afterwards  contained  in  the  act, 
tliey  are  to  continue  subject  to  the  same  fines,  heriots,  and  services  as 
"^wrere  theretofore  payable.     Now,  it  is  quite  just  that  such  a  proviso 
SLS  to  fines  and  heriots,  should  exist  for  the  benefit  of  the  lord.     The 
effect  of  this  conveyance,  which  the  act  refers  to,  is  entirely  statutable ; 
it;  conveys  the  lancls  as  if  they  were  fineehold.     The  95th  section  pro- 
^vldes  that  the  conveyance  shall   be  entered  on  the  rolls  of   the 
TYianor,  and  on  payment  to  the  steward  of  such  fees  as  would  be  due 
to  him  on  a  surrender,  he  is  to  make  the  enrolment ;  and  the  enrol* 
ment  coupled  with  the  statute,  gives  notice  to  the  lord  that  the  com- 
pany are  entitled  to  apply  to  have  the  lands  enfranchised  under  the 
act,  and,  in  the  mean  time,  the  fruits  of  the  tenure,  (if  any,)  are  pre- 
served to  the  lord.    The  96th  section  provides,  that  within  a  certain 
time,  the  promoters  of  the  undertaking,  are  to  procure  the  lands  of 
the  manor  so  taken  bv  them  to  be  enfranchised,  and  for  that  purpose 
they  are  to  apply  to  the  lord  to  enfranchise  the  same,  and  to  pay  him 
such  compensation  in  respect  thereof,  as  shall  be  agreed  upon  between 
them  and  him ;  that  means  a  compensation  in  respect  of  such  enfran- 
chisement ;  and  in  estimating  such  compensation,  the  loss  in  respect 
of  fines,  heriots,  and  other  services,  or  any  other  matters,  which  would 
be  lost  by  the  vesting  of  such  copyhold  lands,  or  by  their  enfranchise- 
ment, is  to  be  allowed  for.    Now  that,  I  apprehend,  means,  that  if,  by 
the  vesting  of  the  land  (which  is  compulsory  in  the  lord)  as  if  it  had 
been  freehold,  there  should  be  a  loss  to  the  lord  of  fruits  of  the  tenure, 
that  is  to  be  a  loss  by  the  vesting,  and  to  be.  considered  in  the  com- 
pensation.   It  seems  to  me,  that  the  statute  puts  the  lord  and  the 
company  in  this  position,  namely,  that  the  lord  is  obliged  to  part  with 
his  manorial  rights  to  the  company,  on  payment  by  tnem  of  what  is 
a  reasonable  price.    .The  compensation  to  be  paid  is  for  what  is  so 
taken  from  him,  which  is  the  lord's  copyhold  rights,  and  no  more 
than  what  is  a  compensation  for  this,  ought,  in  point  of  justice,  to  be 
given  to  him.     If  you  were  to  say  that  the  lord  is  to  have  also  a  fine 
nrom  the  company  as  upon  the  alienation,  you  would  put  the  com- 
pany in  a  different  situation  from  that  in  which  a  party  would  be 
who  was  dealing  with  the  Id^d  for  enfranchisement,  without  the  aid 
of  the  act  of   parliament^    Suppose  the  party  so  dealing  with  the 
lord,  were  a  corporation,  what  would  have  been  the  transaction  ?     It 
could  not  have  been  a  transaction  of  surrender  and  admittance,  for 
such  a  voluntary  enfranchisement  could  not  possibly  have  taken  place. 
|I  think,  looking  at  the  spirit  of  this  act  of  parliament,  it  is  clear  that 
"this  fine  was  not  intended  to  be  given ;  and  I  also  think  that  the  same 
is  equally  clear  from  the  words  of  the  statute.     It  seems  to  me,  that, 
in  order  to  have  given  this  fine  to  the  lord,  the  statute  should  have 
said,  that,  upon  enrolment,  the  lord  should  have  the  fine  as  on  aliena- 
tion, in  addition  to  the  compensation.    For  these  reasons  I  think  the 
plaintiiTs  are  not  entitled  to  any  fine. 
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CsEBSwELLy  J^  ooncurrecL 

Crowder,  J.  I  am  of  the  same  opinion.  The  statnte  does  not 
saj  that  the  lord  is  to  have  any  fine,  but  only  a  compensation  for  tiie 
loes  sustained  by  him  by  the  enfranchisement 

Jwi^iment  for  defendants. 


Hatworth  v.  Barnes.^ 

April  22, 1854. 

Contract  —  Offer  by  Letter  —  Acceptance  —  Further  Stipulation, 

In  an  action  on  a  contract  for  the  aapply  of  goods  darinj?  a  term  of  three  yeag%  it  afvpesied, 
upon  the  general  issae,  that  the  defiendant,  on  the  20th  November,  1852,  had  written  to  the 

SlaintifTs  a  letter  in  which  he  agreed  to  sapply  them  with  coals  "  for  three  ^rears  from  thif 
ate,"  at  a  certain  price.  The  defendant  had  answered,  by  another  letter,  that  he  agreed 
to  take  from  the  plaintiffs  the  whole  of  the  coals  he  reqmred,  commencing  from  tSt  lit 
October,  1852,  at  the  same  price.  There  was  evidence  that  before  the  Ist  October  the 
snpplT  had  been  at  a  different  price,  bnt  from  and  after  that  date,  and  down  to  the  time  of 
breach,  at  the  rate  mentioned  in  the  letter.    Upon  a  mle  to  aet  aside  a  nonsnit :  — 

JBetd^  1.  That  as  the  fact  of  the  plalntiff^s  answer  having  been  sent  in  writing  came  ont  in 
tibie  course  of  the  plaintiffs*  own  evidence,  it  must  be  produced.  2.  That  as  the  letters 
varied  in  their  terms,  there  was  no  contract  in  writing.  3.  That  the  parol  evidence,  if  it 
proved  a  contract,  on  the  terms  of  the  last  letter,  proved  a  contract  for  three  jears, — which 
was  required  to  be  in  writing,  under  the  statute  of  frauds.  And  that,  therefore,  the  plain> 
tiffs  could  not  recover. 

Application  for  a  new  trial,  on  the  ground  of  misdirection  in  re- 
gard to  evidence.  The  action  was  on  a  contract,  by  which  the  plain- 
tiff were  to  take  coals,  exclusively  from  the  defendant,  and  the  de- 
fendant was  to  supply  coals  to  the  plaintiiTs  for  the  period  of  three 
years,  from  20th  of  November,  1852,  at  a  particular  rate  per  too. 
Breach:  That  before  the  expiration  of  that  period  the  defendant 
refused  to  continue  the  supply.  Plea :  Non-assumpsit.  At  the  trial 
before  Cresswell,  J.,  at  the  Lent  Liverpool  Assizes,  the  plaintiffs  put 
in  a  letter  from  the  defendants  to  the  plaintiffs,  dated  20th  of  Novem- 
ber, 1852,  in  these  terms :  ^'  I  agree  to  supply  you  with  coals,  at  my 
staith,  for  three  years  from  this  date,  at  4^.  6cL  per  ton,  and  to  grant  you 
convenient  privilege  for  depositing  the  same  on  your  premises,"  &c. 
On  cross-examination,  it  was  elicited  that  there  had  been  an  answer 
to  this ;  on  which  the  learned  judge  ruled,  although  the  plaintiffs' 
counsel  offered  to  prove  that  they  had  acted  on  other  terms,  that  the 
plaintiiO^  were  bound  to  produce  it,  which  they  did,  and  it  was  in 
these  terms :  "  We  agree  to  take  the  whole  of  our  consumption  of 
coals  from  you  for  three  years  next  ensuing,  commencing  from  1st 


^  Coram  Jebvis,  C.  J.,  Crks8WelI|,  J.,  and  Williams,  J. 
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of  October,  1852,  at  45.  6d.  per  ton."  There  was  eridence  that  before 
the  Ist  of  October,  1852,  the  plaintifTs  had  been  supplied  with  coal 
by  the  defendant  at  5^.  Q(L  per  ton ;  and  that  afterwards,  down  to  the 
tune  of  the  breach,  the  coals  had  been  supplied  by  him  at  4«.  6d.  The 
learned  jttdge  held,  that  as  the  letters  varied  in  terms  there  was  no 
'written  contract;  and  that  the  parol  evidence  did  not  dispense  with 
it ;  and  directed  a  nonsuit. 

Atkerton  now  moved  for  a  rule  to  set  aside  the  nonsuit,  and  for  a 
new  trial,  on  the  ground  of  misdirection.  First,  there  was  no  variance 
between  the  letters;  they  were  not  inconsistent,  for  they  might  be 
read  thus :  ^'  The  coals  to  be  supplied  for  three  years,  from  November 
20,  and  also  from  October  1,  to  November  20." 

rjERvis,  C.  J.     That  latter  term  is  not  assented  to  in  the  writing. 

Cressv^tell,  J.  The  letter  of  the  plaintiffs  is  not  a  simple  accept- 
ance of  the  defendant's  offer;  it  is  an  acceptance,  provided  a  certain 
stipulation  is  agreed  to.  The  defendant  could  have  declared  off  the 
next  day.l 

Secondly,  there  was  evidence  that  the  terms  of  the  plaintii&'  letter 
had  been  agreed  to  by  him,  the  supply  being  shown  to  have  been  at 
49.  6d.  per  ton,  from  the  1st  of  October. 

[Jbrvis,  C.  J.  But  what  evidence  was  there  that  the  supply  was 
to  DC  for  three  years  ?1 

The  evidence  that  tne  supply  had  been  continued  down  to  the  time, 
of  the  breach. 

[Jervib,  C.  J.  Even  if  it  were  so,  then  the  contract  was  for  three 
years ;  and  the  assent  to  these  terms,  as  it  would  constitute  defend- 
ant's part  of  the  contract,  would  require  to  be  in  writing.] 

Per  Curiam.  Mule  refused.^ 


Oether  Vs  Capper.' 

Haj  BO,  1854. 

CharUr^ariy — Freight  —  Evidence. 

On  ft  dadartttion  upan  a  contract  to  pay  the  highert  freight  whidi  the  plaintiff  should  be 
able  to  prove  had  been  paid  on  the  same  voyage,  {not  less  than  90f.  per  ton,)  averment 
that  all  thing*  had  been  done  to  entitle  plaintiff  to  freight  aoeording  to  the  charter-party  j 
and  also  a  special  avemtent  that  the  pluntiff  waa  aWe  to  prove,  aa  the  fact  was,  that  the 
highest  freight  paid  was  7/.  per  ton,  of  all  which  the  defendant  then  had  noUce  j  brcacn. 


1  Vide  Heffarty  v.  MUne,  U  C.  B.  62 ;  b.  c.  25  Eng.  Rep.  S46,  and  MolUtt  v.  Wack- 

erbarth,  5  C.  B.  181.  ^         ,  ^     ^^  T 

«  Coram  Jkrvis,  C.  J,  Maulb,  J.,  Crebswell,  J.,  and  Cbowbeb,  j. 
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non-payment  of  the  freight  at  7L  per  ton,  there  beinf  a  tniTerse  of  the  apecial  allcgitiofiy 
and  another  plea  that  the  plaintiff  did  not  prove  the  fact :  — 

Held,  on  demurrer  to  the  latter  plea,  that  it  was  bad  ]  and  that  on  the  former  plea  plaintiff 
woold  have  to  prove  that  the  fact  was  as  alleged,  and  thakthe  defendant  knew  that  it  was 
80 ;  and  that  this  was  proof  enough,  or  dispensed  with  any  other  proof  of  the  fiut  in 
question.  • 

StMe,  per  Maulb,  J.,  the  general  aTorment  only  applied  to  the  lower  freight. 

Action  on  a  charter-party,  by  which  the  defendants,  the  fireighters, 
were  to  pay  the  highest  freight  the  plaintiff  should  be  able  to  prove 
had  been  paid  on  the  same  voyage,  but  not  less  than  90s.  per  toiui 
Averment,  that  all  things  had  been  done,  on  the  part  of  the  plaintifij 
to  entitle  him  to  freight  according  to  the  charter-party,  and  that  the 
plaintiS^  on  the  return  of  the  ship,  was  able  to  prove,  as  the  fact  was, 
that  the  highest  freight  paid  on  the  said  voyage  was  7L  per  ton,  of  all 
which  the  defendant  then  had  notice.  Breach,  non-payment  of  the 
said  freight  of  7L  per  ton.  Pleas :  1.  (as  to  the  claim  above  90^.  per 
ton,)  that  the  plaintiff  was  not  able  to  prove,  nor  was  it  the  fact,  that 
•  the  highest  freight  paid  on  the  said  voyage  exceeded  905.  per  ton ; 
issue  Siereon.  2.  That  the  plaintiff  did  not  prove  that  any  higher 
rate  of  freight  than  90s.  per  ton  had  been  paid  for  ships  on  the  same 
voyage.     Demurrer  and  joinder. 

Lushj  in  support  of  the  demurrer.  The  plea  admits  the  averments 
in  the  declaration,  that  the  defendant  had  notice  that  the  plaintiff  was 
able  to  prove,  and  that  the  fact  was,  that  the  freight  was  7L  per  ton. 
There  is  no  allegation  in  the  declaration  that  he  did  prove  on  it,  nor 
on  any  thing  in  the  contract  to  require  it ;  the  meaning  of  the  con- 
tract  being,  that  the  highest  freight  should  be  paid  that  had  been  paid 
on  any  similar  occurrence. 

[Jervis,  C.  J.  The  question  is,  whether  some  proof  would  not  be 
required.] 

The  plea  admits  that  a  higher  freight  had  been  paid,  and  that  the 
defendant  knew  it 

[Crowder,  J.     And  that  he  knew  it  at  the  time.] 

The  Court  called  on 

Raymond^  {^^^  whom  was  BoviUy)  for  the  defendants,  in  support 
of  the  plea.  The  plea  is  addressed  to  the  plaintiff's  claim  of  freight 
above  90^.  a  ton,  and  it  is  a  traverse  of  the  general  allegation  that  all 
things  had  been  done  to  entitle  the  plaintiff  to  the  higher  freight. 

[Maule,  J.  That  allegation  only  applies  to  the  freight  at  90s.  per 
ton,  for  that  would  be  "  height  according  to  the  charter-party."] 

Then  the  declaration  is  bad  for  not  including  an  avennent  that  the 
plaintiff  proved  that  a  higher  rate  of  freight  had  been  paid,  or,  at  least, 
the  plea  is  good  as  negativing  that  fact 


1  See  the  declaration  and  pleas  Bet  fortli  in  a  report  of  the  same  case,  on  a  motion  to 
allow  the  same  pleas,  25  £ng.  Bep.  417. 
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[Maulb,  J.  The  declaration,  in  fact,  contains  an  allegation  that 
"Uie  plaintiff  did  prove  that,  for  it  avers  that  he  was  able  to  prove  it, 
and  that  the  fact  was  so,  and  that  the  defendant  knew  it.  That  was 
sufficient  proof.  The  charter  does  not  make  it  necessary  absolutelv, 
and  under  all  circumstances  to  prove  it,  as  if  the  defendant  knew  it 
This  is  a  mercantile  contract,  and  between  merchant  and  merchant 
it  would  be  considered  idle  to  ask  for  proof  of  what  both  the  parties 
knew.] 

On  that  construction,  on  a  traverse  of  the  allegation  of  notice  of 
ilie  fact,  the  plaintiff  would  have  to  prove  that  the  defendant  knew  it. 
That  might  be  sufficient,  except  on  this  view,  that  the  contract  may 
mean  that  the  defendant  should  have  documentary  evidence  of  the 
late  of  freight  which  he  might  be  able  to  show  to  any  third  party. 

[Maule,  J.     I  do  not  think  that  is  so.] 

At  all  events,  the  plea  is  good  as  an  mformal  traverse  of  the  aver- 
ment of  the  fact  and  notice  of  it. 

[Crowber,  J.    Your  first  plea  traverses  ib&t] 

That  is  no  oUection  upon  demurrer  to  the  second. 

[Maule,  J.  That  is  so ;  no  doubt,  it  would  only  be  an  objection 
against  allowing  the  second.] 

The  defendant  is  entitled  to  judgment  on  it  It  is  a  traverse  that 
the  defendant  knew  the  fact,  as  his  knowledge  amounted  to  proof  of 
the  fact 

[Maule,  J.  In  the  plea  is  a  traverse  that  the  plaintiff  did  prove  the 
fact,  whereas,  if  the  defendant  knew  that,  it  would  not  be  necessary 
to  prove  it] 

If  the  knowledge  was  equivalent  to  proof,  then  the  plea  in  denying 
the  proof  denies  the  knowledge ;  if  knowledge  dispenses  with  the 
proof,  the  declaration  should  have  alleged  a  dispensation. 

[Maule,  J.    In  effect  it  does  allege  it] 

Then  it  is  traversed  by  this  plea. 

[Crowder,  J.  The  plea  is  consistent  with  the  plea  that  the  de- 
fendant did  know  the  fact] 

Pee  Curiam. 

Judgment  far  the  pUmHff.^ 


^BooUl  applied  for  leaye  to  amend  the  plea,  bjrmakiiig  it  traverse  that  the  defendant 
had  notice  or  knowledge  of  the  fact. 
Lusk  contended  that  an  affidavit  was  nocessaiy,  and  that  there  should  be  a  dirtinet 
don,  to  which  tiie  court  agreed. 

VOL.  XXVL  24 


280  COURT   OF   COMMON  PLEAS,  1854. 

Weeton  o.  Hodd. 

for  the  future,  it  may  be  presumed  as  to  the  past,  and  the  taffl 
may  be  presumed  to  have  had  the  acceptance  upon  it  as  jEeut  back  as 
it  had  existed  at  alL 

[Cress WELL,  J.  You  might  as  well  presume  it  to  have  existed 
two  years.] 

The  bill  did  not  exist  then. 

[Cbesswell,  J.  How  c^n  you  tell?  On  your  principle,  it  might 
be  presumed  that  it  did.    It  wbb  drawn  in  blank.] 

It  is  to  be  presumed  that  it  was  accepted  soon  after  it  was 
drawn. 

[Cress WELL,  J*  The  time  of  the  drawing  was  not  specified  by  tiie 
evidence.] 

The  presumption  that  the  acceptance  was  upon  the  UU,  applies 
during  the  intermediate  period  between  the  indorsement  by  the 
defendant  to  Gillott,  and  the  handing  of  it  by  Gillott  to  defendant ; 
because  the  plaintiff  proved  that  the  acceptance  was  on  the  bill  when 
he  took  it,  and  the  defendant  did  not  prove  that  it  was  not  on  it  when 
he  indorsed  it  i 

[Crbsswell,  J.  It  is  one  question,  whether  the  defendant  oug^t 
to  have  proved  the  negative  of  the  fact  you  presume,  and  anotiier 
question,  whether  you  are  entitled  to  presume  it,  unless  you  contend 
as  a  principle  of  law,  the  presumption  of  the  affirmative  from  his  nok 
proving  the  negative.  Probability  has  nothing  to  do  with  the  burden 
of  proof.  Whether  it  is  to  be  adopted  as  a  rule  of  law  that  the  &ct 
.was  so,  because  the  defendant  did  not  prove  it  not  to  have  been  so^ 
is  one  thing ;  whether  it  is  a  probable  legal  presumption,  is  a  veij 
different  and  independent  question.] 

There  may  be  a  presumption  only  against  the  party  who  could 
disprove  the  fact  which  is  to  be  presumed. 

[Cress WELL,  J.  Do  you  say  that  it  was  a  legal  presumption,  as  a 
rule  of  law,  that  because  the  defendant  did  not  disprove  the  fact  that 
^  the  acceptance  was  on  it  when  he  indorsed  it,  it  is  to  be  presumed 
that  it  was  so  ?] 

No ;  it  was  evidence  to  go  to  the  jury. 

[Jervis,  C.  J.  But  it  was  not  left  to  the  jury ;  so,  that  if  you  are 
right,  I  am  wrong,  and  there  must  be  a  new  tnal,  unless  you  prefer 
that  this  rule  should  be  made  absolute,  and  the  verdict  limited  to  the 
first  count] 

That  would  be  preferred  by  the  plaintiff  But  it  is  submitted  that 
there  is  a  legal  presumption  that  the  bill  was  not  indorsed  until  it 
was  completed,  and  it  would  not  be  completed  until  it  was  accepted. 

[Cress WELL,  J.  If  the  defendant  indorsed  the  bill  when  the  ao- 
oeptance  was  on  it,  of  course  he  could  not  dispute  it ;  he  would  war* 
rant  it  genuine.    But,  in  all  the  cases  decided  on  that  principle,^  tiie 


*  Smith  y.  Marsack,  6  C.  B.  486.  HaUifax  t.  lofle,  8  Exch.  446.  Supponi^  tbe 
declaration  to  have  averred  an  indorsement  from  the  defendant  to  Gillott,  and  by  Gil- 
lott to  plaintiff,  and  the  plaintiff  l^ine  proved  to  have  been  a  bond  fide,  holder,  before 
the  bill  was  due.  SembUf  per  Lord  Campbell,  C.  J.,  that  defendant  would  have  been 
precluded,  as  against  him,  from  requiring  further  proof  of  a  prior  indonemeat  than 
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q[iie8tioii  could  not  have  arisen,  if,  as  yon  contend,  the  mere  indorse- 
ment were  to  be  taken  as  primd  facie  proof,  that  the  acceptance  was 
prior  to  the  indorsement. 

Jbb¥I8,  C.  J.  It  follows,  from  your  argnment,  that  by  proving  the 
indorsement,  yon  will  prove  the  acceptance.  In  Roberts  v.  Bethelly 
12  C.  B.  778 ;  s.  c.  14  Eng.  Rep.  218,  this  court  held  that  it  is  to  be 
assomed  that  a  bill  is  accepted  soon  after  it  is  indorsed ;  bat,  a  bill 
TBOBy  be  indorsed  before  it  is  accepted.] 

Suppose  a  bill  drawn  payable  so  many  days  after  sight,  and  it  be 
not  proved  when  it  was  accepted,  the  date  of  the  acceptance  is  the 
date  «f  the  drawing,  and  the  days  are  reckoned  from  the  date  of  the 
bilL^ 

[Ckbsswell,  J.  It  is  an  adoption  by  the  acceptor  of  the  date  of 
the  bill,  in  the  absence  of  evidence  to  the  contrary.] 

In  this  case  the  defendant,  the  drawer,  and  inaorser,  and  Gillott, 
who  passed  the  bill  to  the  plaintifi^  were  partners. 

fCsBsswEUi,  J.  That  of  itself  raises  rather  an  inference  that  the 
bill  was  not  drawn  and  indorsed  in  the  usaal  course  of  business ;  for, 
i£  it  had  been,  it  would  have  been  drawn  in  the  name  of  the  firm, 
and  not  indorsed  by  one  partner  and  transferred  by  another.] 

In  Roberts  v.  Bethell  it  was  said,  per  Maule,  J.,  that  it  is  to  be  pre- 
somed  the  biU  is  accepted  soon  after  the  time  it  is  drawn,  because  it 
18  finr  the  interest  of  the  drawer  to  have  a  negotiable  instrument  in  a 
perfect  state  as  soon  as  possible. 

[Crbsswbljl,  J.  Whv  presume  that  the  bill  was  accepted  before 
it  got  into  Oillottfs  hands — the  bill  not  having  been  drawn  in  the 
common  course  of  psurtnership  business  ?] 

There  was  evidence  that  it  bore  an  acceptance  when  indorsed. 

rJsRvis,  C.  J.  In  my  opinion  the  evidence  rather  showed  that  the 
bill  was  indorsed  before  it  had  any  acceptance ;  for  the  defendant 
declared  that  he  had  not  drawn  and  indorsed  bills  in  blank  after  a 
certain  time,  the  bill  being  filled  up  and  accepted  after  that  period.] 

When  applied  to,  he  admitted  the  drawing  and  indorsing,  and  he 
did  not  deny  the  presentment 

gBRVis,  C.  J.  The  acceptor  had  disproved  it] 
e  proved  that  it  was  not  presented  to  himself  personally.  But, 
the  defendant's  admission  amounted  to  an  admission  of  uability; 
and,  therefore,  to  an  admission  of  a  valid  presentment :  Curlewis  v. 
Corfield^  1  Q.  R  814.  In  a  case,  in  this  court,  it  was  held,  that  an 
admission  of  liability  by  the  drawer,  or  promise  to  pay,  is  evidence 
of  notice  of  dishonor.    Campbell  v.  Webster^  2  C.  B.  258. 

[Jbrvis,  C.  J.  But  here,  there  is  not  such  an  admission  of  liability; 
there  is  only  an  admission  of  the  handwriting  of  the  drawing  and  in- 
dorsing, which  was  all  that  was  put  to  the  defendant] 

Ae  proof  of  the  handwritiiig,  and  tbat  tbe  issue  on  Gillott's  indorsement  to  the  plain* 
tiff  must  have  been  found  for  the  plaintiff,  though  proved  that  defendant  did  not 
indorse  to  Gillott    Uoyd  v.  Howard^  15  Q.  B.  995 ;  s.  c.  1  Eng.  Bep.  227. 
I  Chitty  on  Bills,  p.  292. 

24* 
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OMaUey^  with  him  Dowdeswell^  was  not  called  upon  to  snj^KXit 
the  rule. 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  mnet  be  made  absolute 
to  reduce  the  verdict,  by  the  amount  of  the  bill,  in  the  second  count. 
It  is  found,  by  the  jury,  that  the  acceptance  is  a  forTCry ;  and,  there- 
fore, there  would  be  no  authority  to  present  the  bill  at  tiie  banker's, 
unless  the  acceptance  were  upon  it  when  it  was  indorsed  by  the  de- 
fendant, who  would  then  have  warranted  the  acceptance  as  genuine, 
and  adopted  it  so  as  to  be  made  responsible  by  a  presentment  ac- 
cording to  its  tenor.  But  of  that  there  is  no  evidence.  On  the  con- 
trary, if  the  jury  had  been  asked  their  opinion,  I  have  no  doubt  they 
would  have  found  that  the  bill  was  drawn  and  indorsed  in  blank,  at 
a  time  anterior  to  the  taking  of  the  biU  by  the  plaintiff,  and  that  it 
was  filled  up,  and  the  forged  acceptance  placed  upon  it,  in  the  inter- 
mediate period ;  and,  of  course,  the  defendant,  the  drawer,  and  in- 
dorser  would  not  be  liable  on  a  presentment,  at  the  place  mentioned 
in  the  forged  acceptance.  It  is  true  that  the  defendant,  when  shown 
the  bill,  Gidmits  the  drawing  and  indorsing  to  be  his.  But,  that  ad- 
mission must  be  taken  in  connection  with  the  circumstances,  and  did 
not  amount  to  an  admission  of  liability.  It  is  accompanied  by  a 
statement,  that  he  had  drawn  and  indorsed  bills  in  blank,  but  had 
never  drawn  any  bills  in  blank  after  a  date  anterior  to  the  date  of  the 
bill,  which  was  not  filled  up  in  his  handwriting ;  and  this  tends  to 
show  that  the  acceptance  was  after  the  drawing  aad  indorsing.  And 
the  application  on  that  occasion  was  not  for  payment  of  the  bill,  but 
merely  to  ascertain  if  the  drawing  and  indorsing  were  by  the  defend- 
ant, which  was  all  that  was  admitted.  That  was  no  admission  of 
presentment  or  notice  of  dishonor ;  and,  even  if  it  were,  it  is  contra- 
dicted by  the  express  evidence  in  the  case,  for  the  alleged  acceptor 
proved  that  the  bill  had  never  been  presented  to  him ;  and  present- 
ment at  the  banker's  was  not  valid.  Primd  faciei  the  defendant 
might,  very  naturally,  admit  the  presentment,  assuming  the  accept 
ance  to  be  valid,  whereas  it  is  shown  that  it  was  forgery ;  and  that, 
therefore,  the  presentment  was  invalid.  That  explains  or  destroys 
the  effect  of  the  defendant's  admission ;  and,  by  express  proof,  that 
there  never  was  a  presentment  which  would  render  him  liable. 

Cresswell,  J.  I  entirely  concur.  It  has  not  been  contended  that 
any  thing  but  a  presentment  to  Leate  would  have  been  valid :  but, 
there  was  no  such  presentment;  and,  therefore,  there  could  be  no 
recourse  to  the  drawer,  unless  he  made  some  conclusive  admission, 
by  which  he  was  to  be  bound.  The  only  admission,  made  by  the 
defendant,  related  to  his  handwriting ;  and  a  man  may  admit  his 
handwriting  without  being  liable  on  the  bilL  It  must  be  considered 
that  he  had  no  knowledge  at  the  time  as  to  the  acceptance ;  and,  as- 
snnung  it  to  have  been  genuine,  the  presentment  would  have  been 
valid :  but,  it  is  shown  that  the  acceptance  was  not  genuine ;  and  the 
defendant's  admission  did  not  relate  to  the  presentment  at  all,  but 
solely  to  the  drawing  and  indorsing.     There  was  no  evidence,  there- 
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fose,  to  sustain  the  issae  on  the  presentment ;  and  the  plaintiff  cannot 
retain  his  verdict  on  it,  merely  because  the  defendant  did  not  deny 
something  which  the  plaintiff  ought  to  have  proved. 


TTfTiLLiAMS,  J.,  concurred. 


Rule  absolutCy  to  enter  the  verdict  for  the  defendant  on  the 
first  issue  on  the  second  counts 


Jones  v.  O'Brien.* 

May  29,  1854. 

Bill  of  Exchange  —  Evidence  of  Notice  of  Dishonor. 

Jn  an  action  by  indonee  against  indorser  or  drawer,  any  declaration  by  him,  amoanting  to 
an  acknowledgment  of  liability  or  to  a  promise  to  pay,  made  to  any  party  applying  on  be- 
half of  the  plaintiff,  is  good  evidence  ox  notice  of  dishonor.  And  although  the  defendant 
is  called  to  disprove  the  notice,  yet,  if  the  question  be  left  to  the  jury  on  his  credibility, 
and  they  find  for  the  plaintiff,  the  court  will  not  disturb  the  verdict. 

Action  on  a  bill  of  exchange,  (due  4th  October,)  by  indorsee 
against  drawer :  Pleas,  traversing,  presentment,  and  notice.  The  case 
was  tried  before  Crowder,  J.,  at  the  Sittings  in  Middlesex,  after  Easter 
term.  No  question  was  raised  as  to  the  presentment ;  and  as  to  the 
notice  of  dishonor  the  evidence  was,  that  one  Stephens,  an  attorney, 
who  had  got  the  bill  discounted  by  the  plaintiff^  for  the  defendant, 
had  been  applied  to  by  the  plaintiff,  (who  did  not  know  the  address 
of  the  dcfenaant,)  to  give  notice  to  the  defendant  Stephens,  how- 
ever, when  called,  could  not  state  positively  that  he  had  given  prpper 
notice,  nor  were  any  of  his  clerks  called ;  but,  he  produced  a  note 
from  the  defendant,  saying,  that  he  would  "  see  it  arranged,**  and, 
also,  proved  a  conversation  in  which  the  defendant  had  promised  to 
give  a  judgment  ^  for  the  amount,  and  said,  he  was  sorry  the  bill  had 
been  dishonored,  and,  subsequently,  promised  to  settle  it.  The  de- 
fendant was  called,  and  said  that,  to  the  best  of  his  belief,  he  had  no 
knowledge  of  the  dishonor  of  the  bill  till  a  fortnight  afterwards,  and 


I  CtMaUey  applied  to  enter  the  verdict  on  the  second  issue,  as  to  notice ;  but  the 
court  refused,  the  point  not  having  been  taken  at  the  trial,  except  as  to  presentment 
He  applied  for  costs  of  the  rule,  and  it  was  granted. 

Quoin  resisted  this,  and  objected  that  the  rule  was  only  to  reduce  the  damages ;  Bed 
per  curiam.  It  comes  to  the  same  thing  in  substance,  the  rule  having  been  to  reduce 
the  verdict  by  the  amount  of  the  bill  in  the  second  count 

8  Coram  Jervis,  C.  J.,  Maule,  J.,  Cresswell,  J.,  and  Crowder,  J. 

'  Vide  Lundie  v.  Robertson,  7  East  231 ;  Baldwin  v.  Richardson,  1  B.  &  C.  245. 
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that  the  first  intimation  he  had  of  it  was,  Stephens  telling  him  about 
it.  The  defendant  was  cross-exaniined  as  to  his  credibility*  The 
learned  judge  told  the  jury,  that  it  was  not  necessary  that  diiect  evi- 
dence should  be  given  of  notice  of  the  dishonor  on  the  4th,  but  that 
they  must  arrive  at  the  conclusion  that  it  was  given  on  that  day,' 
and  that  this  might  be  proved  by  a  promise  to  pay  the  bill;^  bat 
that  if  they  believed  the  defendaat^  they  must  find  for  him.  The  jury 
found  a  verdict  for  the  plaintiff. 

hmh  had  obtained  a  rule  to  set  aiiide  this  verdict,  and  enter  a  ver- 
dict for  the  defendant,  on  the  ground  that  the  verdict  was  against  the 
evidence. 

Hawkins  J  for  the  plaintiff,  was  not  called  upon  to  show  cause. 

Pollock,  with  him  Lushy  for  the  defendant,  in  support  of  the  rule. 
There  was  no  evidence  of  the  notice  of  dishonor,  apart  fix>m  the  evi- 
dence of  the  defendant,  and  he  denied  it. 

[Jervis,  C.  J.     The  jury  clearly  did  not  believe  him.J 

Assuming  that  they  did  not,  there  was  no  legal  evidence. 

[Maule,  J.  There  was  what  amounted  to  a  promise  to  pay,  whidi 
is  evidence  of  notice.] 

Per  Curiam.     Clearly,  there  was  evidence  to  go  to  the  jury. 

Rule  discharged. 


1  Quart,  The  evidence  might  have  been  taken  to  show  an  acceptance  of  an  insoffi- 
eient  notice,  which  maj  be  proved  under  an  allegation  of  notice.  Firth  v.  Thrtuk^  S 
B.  &  C.  387.  The  point  misht  have  been  taken  that  Stephens  was  agent  for  tiie 
defendant  to  receive  notice  of  dishonor.     Vii%  Ibid. 

*  Vide  Croxon  ▼.  Wortheriy  5  M.  &  W.  5-;  Chapman  v.  Annetty  1  C.  &  K.  552, 
appears  to  be  contra^  but  in  reality  it  turned  on  the  evidence ;  whether  it  amounted  to 
a  promise,  by  the  defendant,  to  pay.  The  case  above  is  reported  because  no  other 
case  of  the  kind  has  been  reported,  in  which  the  defendant  was  called  to  disproTO  the 
notice,  and  because  the  case  hist  cited  has  been  considered  to  contravene  the  older 
decisions  on  the  question.  Vide  the  reporter's  note  to  that  case.  But,  in  a  recent 
cane,  that  case  was  cited,  and  does  not  seem  to  have  been  construed  by  the  court  as  at 
all  inconsistent  with  the  doctrine  established  by  those  decisions.  £t  vide  Count  v. 
Thompson,  7  C.  B.  40a 
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Smith  v.  Eldridgb. 

JuM  8, 1854. 

Evidence  —  Implied  Agreement  —  Use  and  Occupation  —  Landlord 

and  Te$ianL 

Althouefa  an  action  for  use  and  occapation  reqaires  some  agnemeat,  express  or  implied,  to 
pay  ror  the  occapation ;  yet,  there  may  be  a  liability  for  ase  and  occapation,  where  no 
action  fofT  rent  conld  be  maintained  ;  therefore,  if  a  party  enter  under  an  agreement  for 
a  demisa  at  a  certain  rent — the  rent  not  to  commence  until  repairs  are  completed  by  the 
landlord,  the  agreement  being  silent  as  to  the  terms  of  present  occapation — the  entry  and 
occapation  before  the  repairs  are  ezecnted  may  be  evidence  to  go  to  the  juiy  of  an  implied 
agreement  to  pay  in  the  meanwhile  what  the  premiaea  were  worth  :  and  even  if  the  tenant 
IttTC  before  tne  repairs  are  executed,  the  question  will  be,  whether  there  was  such  an 
implied  agreement ;  and  if  there  were,  he  inll  be  liable  for  a  reasonable  compensation  for 
his  occupation. 

Application  for  a  nonsuit  on  the  ground  of  insufficiency  of  evi- 
dence. The  action  was  for  use  and  occupation :  Plea.  Never  in- 
debted. The  cause  was  tried  before  WiUiams,  J.,  at  the  London 
Sittings,  when  it  appeared  that  there  had  been  an  agreement  between 
the  parties,  to  the  effect  that  the  plaintiff  should  grant  to  the  defend- 
ant a  lease  of  the  premises  in  question,  for  seven  years,  from  24th 
June,  the  rent  to  be  55/.  per  annum,  but  not  to  commence  until  the 
house  should  be  completed ;  the  lessor  to  do  all  the  drainage,  and 
execute  certain  repairs.  The  defendant  had  let  into  possession  a 
party,  who  had  occupied,  but,  the  repairs  and  drainage  stipulated  for 
not  having  been  completed,  he  had  leift,  for  that  reason,  before  the 
expiiation  of  the  first  half  year,  and  the  defendant  had  in  no  other 
way  occupied.  The  particulars  claimed  half  a  year's  rent,  at  the  rate 
of  55/.  a  year.  On  the  part  of  the  defendant,  it  was  objected  that  the 
plaintiff  should  be  nonsuited ;  and  that  there  was  no  evidence  to  go 
to  the  jury.  The  learned  jud^e  declined  to  nonsuit  the  plaintiff;  and 
lefk  to  the  jury  whether  the  defendant  did  not,  by  himself  or  under- 
tenant, take  possession  under  an  implied  agreement  to  pay  a  reason- 
able sum  for  the  occupation  of  the  premises.  The  jury  found  for  the 
plaintiff,  for  the  value  of  the  premises  for  half  a  year. 

Kerry  for  the  defendant,  now  moved  to  enter  a  nonsuit,  pursuant 
to  leave  reserved.  The  defendant  entered  under  an  agreement,  by 
which  no  rent  was  to  be  paid  until  the  repairs  were  completed. 

[Maule,  J.  Bent  is  different  from  a  claim  for  compensation  for 
^iK  and  occupation ;  and  the  learned  judge  rightly  considered  that, 
even  supposing  that  as  the  house  was  not  completed  within  the  terms 
of  the  agreement,  rent  could  not  commence.  Still,  there  might  have 
*^n  an  implied  agreement  to  pay  what  the  occupation  was  worth ; 
and  that  was  left  to  the  jury.] 

^  Coram  Jervis,  C.  J.,  Maule,  J.,  Cress  well,  J.,  and  Crowdbr,  J. 
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The  question  turned  upon  the  conBtmction  of  the  agreement,  and 
that  was  a  question  of  law. 

[Maule,  J.  No ;  it  was  a  question  of  fact  whether  there  was  an- 
other agreement  independently  of  the  special  agreement,  and  the 
learned  judge  left  to  the  jury,  whether  there  was  such  a  distinct 
promise  to  pay  for  the  possession,  apart  from  the  special  agreement. 
That  was  the  exact  question  which  he  ought  to  have  left  to  the  yary,] 

Supposing  there  were  evidence  to  go  to  the  jury. 

[Jervis,  C' J.  There  clearly  was  evidence.  The  agreement  is 
silent  as  to  the  present  occupation,  and,  therefore,  the  tenant,  und^ 
it,  would  not  occupy  until  the  premises  were  in  perfect  repair:  but, 
by  a  collateral  contract,  he  said,  accordine;  to  the  finding  of  the  jnrvi 
^  I  will  not  pay  a  rent  of  55^  a  year  untu  the  repairs  are  completed ; 
but  I  will  at  once  occupy,  and  pay  what  they  axe  worth  in  the  mean 
time.*^] 

Per  Curiam.  Rule  refused.^ 


Talbot  t;.  Larochs.* 

May  22,  1854. 

Patent — Particulars  of  Infringement — Pleading'. 

In  an  action  for  infringement  of  a  patent,  it  is  sufficient  for  the  plaintiiF  to  famish  aiich 
ticulars  of  the  infringement  as  show  distinctly  what  are  the  acts  of  infringement  he  com- 
plains  of,  ~*that  is  to  say,  the  article,  the  making  or  selling  of  which  he  alleges  is  an  in- 
fringement npon  his  patent,  and  the  places  at  which,  and  the  period  dnring  which,  he  pro- 
poses to  prove  snch  making  or  selling ;  and  it  is  not  necessary  to  specify  in  what  retpectii 
or  as  to  what  parts  or  processes  of  the  invention  it  is  an  infringement. 

If,  indeed,  the  processes  are  so  entirely  separate  and  distinct,  as  that  different  kinds  of  artidea 
or  results  are  produced,  as  if  one  produce  pictures  in  oil  and  another  in  water  colours,  it 
seems  that  the  particulars  should  specify  the  one,  an  infringement  upon  which  is  com- 
plained of;  but  if  they  are  merely  different  modes  of  producing  the  same  kind  of  article  or 
result,  it  is  not  necessary  so  to  mstinguish ;  and  it  is  not  necessary  to  specify  particular 
persons  to  whom,  or  the  times  at  which,  the  article  alleged  to  he  a  piracy  has  been  sold ; 
It  is  enough  to  state  some  period  within  which  the  sales  took  place. 

Action  for  infringement  of  a  patent  for  improvements,  and  for 
obtaining  pictures  or  representations  of  objects.  The  particulars  of 
infringements  originally  delivered,  were  in  this  form :  "  That  the 
defendant,  on  the  1st  of  August,  1853,  and  on  divers  days  between 


1  The  distinction  between  rent  and  compensation  for  use  and  occupation,  is-  amfdy 
illustrated  in  the  old  cases  before  the  statute  ^ave  the  richt  of  action  for  use  and  occu- 
pation in  cases  where  there  has  been  a  demise.  See  Johnson  v.  May,  8  Lev.  150 ; 
Freemason  v.  Booman^  2  Keble,  291 ;  Afason  v.  We&ank,  Skin.  238.  Et  vide  the 
principle  on  which  the  above  case  was  decided.  Jones  v.  ClaHt,  2  Bulst  78.  Et  wdSf 
also,  as  to  the  distinction  between  an  action  for  rent,  and  an  action  for  use  andoccnpar 
tion     Toume  v.  D^Eynrichj  1  Com.  Law  Hep.  335  ;  B.  c.  24  £ng.  Kep.  235. 

s  Coram  Jervis,  U.  J.,  Maulb,  J.,  CressWsll,  J.,  and  C&owbsb,  J. 
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that  day  and  the  Gommencement  of  the  suit,  at  65  Oxford-street,  in 
the  county  of  Middlesex,  did  infringe  the  patent  of  the  plaintiff,  by 
making,  using,  and  selling  pictures  or  portraits,  made  and  executed 
according  to  plaintiff's  invention,  described  in  the  patent,  (otherwise 
than  in  relation  to  the  parts  disclaimed,)  and  by  making,  using,  and 
aelling  plates,  by  which  the  invention  was  counterfeited,  imitated, 
and  resembled."  A  summons  for  further  and  better  particulars  was 
taken  out,  and  heard  before  Crowder,  J.,  who  was  of  opinion  that 
the  particulars  ought  to  be  amended ;  and  they  were  accordingly 
amended  by  adding  those  words :  "  The  plaintiff  further  says,  that 
one  of  such  pictures  or  portraits  was  sold  by  the  defendant  at  the 

Elace  aforesaid  to  a  certain  person,  (named,)  on  the  27th  of  April 
1st ;  but  he  states  this  by  way  of  instance  and  example  only,  and 
not  so  as  to  preclude  him  from  proving  any  of  the  above-mentioned 
infiringements ; "  and  as  for  any  further  particulars,  Crowder  J.  refer- 
red the  defendante  to  the  court 

Hdtmen  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  he  should  not  deliver  further  and  better  particulars  of  the 
infiringements  of  the  patent  for  which  the  action  was  brought.  He 
moved  upon  an  affidavit  referring  to  the  specification,  by  which  it 
appeared  that  the  plaintiff  claimed  in  respect  of  several  separate 
processes  for  taking  pictures,  and  that  he  employed  gallic  acid  in 
conjunction  with  a  solution  of  silver  to  render  paper  sensitive  to  the 
action  of  light,  and  made  visible  photographic  images  upon  the 
paper,  strengthening  them  by  washing  them  with  a  liquid  operating 
on  the  paper  which  had  been  previously  acted  upon  by  the  light,  and 
so  fixing  the  images  retained.  The  plaintiff  had  originally  claimed 
a  daguerreotype  process,  which,  however,  he  had  since  abandoned. 
The  defendant  used  a  process  for  pouring  over  the  surface  of  glass, 
^an«cotton  steeped  in  ether,  which  had  previously  been  rendered 
insensible  to  light,  and  which  process  plaintiff  did  not  claim.  But 
the  glass  so  covered  being  put  into  a  camera,  pictures  were  produced 
upon  it,  and  this  plaintiff  alleged  to  be  an  equivalent  to  his  process. 
The  defendant  stated  that  he  did  not  understand  in  what  way  it  was 
an  infringement  on  the  plaintiff's  invention,  nor  upon  which  of  the 
plaintiff's  processes,  and  that  he  was  embarrassed  in  his  defence  in 
consequence ;  and  he  stated  distinctly  that  the  plaintiff's  processes 
mentioned  in  his  specification  were  entirely  different  in  character. 

First,  the  particulars  should  specify  what  part  or  parts  of  his 
invention  he  alleges  that  the  defendant  has  infringed.  Even  before 
the  statute,  the  court,  in  the  exercise  of  its  ordinary  jurisdiction,  has 
called  upon  plaintiffs  to  give  particulars  of  the  infringements  com- 
plained of,  where  the  circumstences  appeared  to  be  necessary.  In 
Perrif  v.  MUcheUj  Webster's  Patent  Cases,  269,  where  the  specification 
claimed  several  ways  of  making  pens,  the  declaration  alleged  the  mak- 
ing of  pens  by  the  defendant,  "  in  imitation  of  parts  of  the  said  inven- 
tion, and  additions  to,  and  substitutions  therefrom ; "  and  upon  affidavit 
showing  that  neither  the  parts  of  the  invention  nor  the  additions,  nor 
the  substitutions  mentioned,  were  specified  in  the  particulars,  the 
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plaintiff  was  ordered  to  give  better  paxticnlan,  spedfying  what  vn^ 
the  parts  of  his  invention  which  he  complained  had  been  infringed. 
Then  the  15  &  16  Vict.  c.  83,  b.  41,  provides,  "  That  in  any  acdon 
for  the  infringement  of  letters-patent,  the  plaintiff  shall  deliver  with 
declaration,  particulars  of  the  breach  complained  of,  and  that  at  the 
trial  of  the  action,  no  evidence  shall  be  allowed  to  be  given  of  any 
alleged  infringement  not  contained  in  the  particulars  delivered;" 
and  section  43  provides  that  in  taxing  the  costs  of  the  action,  regard 
shall  be  had  to  the  particulars,  unless  certified  by  the  judge  to  have 
been  proved  by  the  plaintiff,  without  regard  to  general  costs.  From 
this  enactment  it  must  be  assumed  that  the  plaintiff  is  to  give  some 
information  which  the  declaration  does  not  contain,  and  that  the 
object  is  to  economize  the  evidence ;  but  under  the  present  partica* 
lars  it  would  be  necessary  for  the  defendant  to  provide  evioence  to 
meet  any  case  the  plaintm  may  set  up  under  hb  declaration ;  that  is, 
under  any  of  his  processes.  Suppose  the  plaintiff  in  the  pcesent 
case  had  not  abandoned  the  daguerreotype  process,  it  would  have 
been  necessary  for  the  defendant  to  provide  evidence  that  his  process 
was  not  an  infringement ;  or  that  it  formed  a  part  of  plaintiff's 
invention.  That  could  not  have  been  intended  by  the  legislatare, 
and  the  effect  would  be  that  the  section,  as  to  taxation,  of  costs  could 
have  no  operation,  for  it  would  be  impossible,  under  particulars  eo 
general  as  the  present,  to  say  whether  the  plaintiff  had  fiedled  in 
pursuing  any  part  or  not. 

,  [Crowder,  J.  Is  not  the  meaning  of  the  statute  that  the  partica« 
lars  must  show  the  acts  of  infrin^ment  ?  That  is,  the  times  and  the 
places  of  the  sale  of  the  article  dleged  to  have  been  an  infringement 
on  the  patent  ?] 

It  is  submitted  that  the  particulars  ought  to  show  the  nature  of 
the  infringement. 

[Maule,  J.  Suppose  the  plaintiffs  were  to  say  that  the  defendant 
made  portraits  by  a  certain  process  —  for  instance,  the  collodion,  and 
that  it  was  an  infringement  of  the  patent,  would  it  be  sufficient  ?] 

He  ought  to  state  on  which  of  his  processes  it  is  an  infringement. 

[Maule,  J.  Perhaps  the  plaintiff  would  not  agree  with  you  as  to 
the  process  infringed  upon  by  your  manufacture.  But  is  it  not 
enough  for  him  to  say  that,  whether  it  is  an  infringement  of  one  or 
another  process  or  mode  of  producing  the  portrait,  it  is  in  substance 
the  same  article,  founded  upon  the  principle  of  his  processes  ?] 

That  is  not  sufficient 

[Jervis,  C.  J.  Suppose  a  man  were  to  patent  an  old  invention 
with  an  improvement  in  two  processes,  and  an  improvement  were  to 
be  found  in  one  of  the  processes  which  would  unite  the  two ;  would 
it  not  be  enough  to  say  that  the  defendant,  by  an  equivalent  pro- 
ducing the  same  result,  and  on  the  same  principle,  infringed  on  the 
plaintifTs  patent?] 

Probably  so. 

[Maule,  J.  Doubtiess  the  plaintiff,  dealing  with  paper  by  certain 
processes  produces  photographic  pictures,  and  the  defendant,  without 
following  the  same  course  precisely,  produces,  by  the  same  principle, 
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ibe  same  result;  both  he  and  the  plaintiff  knowing  well  what  is  the 
article  the  defendant  sells,  but  the  plaintiff  not  knowing  upon  which 
of  his  processes  it  is  an  infringement] 

The  plaintiff's  processes  are  not  separate,  and  the  defendant 
desires  him  to  specify  upon  which  of  them  he  complains  that  the 
defendant  made  an  infringement.  ^ 

[Maule,  J.  I  do  not  think  you  are  entitled  to  ask  him  to  do  so. 
You  are  entitled  to  particulars  of  breaches ;  that  is,  to  be  told,  and 
particularly,  what  you  have  done  to  infringe  the  patent ;  but  you  are 
not  entitled  to  say,  ^  Tell  me  not  only  what  I  have  done  which  is  an 
infringement,  but  the  principle  on  which  it  is  an  infringement'] 

The  defendant  does  not  ask  that,  but  to  be  told  on  which  of  the 
plaintiff's  processes  he  has  infringed,  and  that  the  plaintiff  can  do  in 
the  words  of  his  own  specification. 

[Mavle,  J.  The  plaintiff  has  only  several  processes  in  this  sense, 
that  there  are  different  modes  of  doing  the  same  thing.  Suppose  a 
man  goes  to  have  his  portrait  taken,  does  the  plaintiff  say,  ^  Which 
of  my  processes  will  you  prefer  J '] 

It  is  believed  that  is  so. 

[Maule,  J.  If  a  man  takes  out  a  process  for  making  portraits  in 
oil,  and  another  for  water  colors,  he  ought  to  say  which  of  them  he 
alleges  has  been  infringed.] 

'That  is  all  that  the  defendant  desires. 

[Jervis,  C.  J.  That  is  not  the  question  here.  The  point  is  not  as 
to  the  process,  but  the  material.] 

The  defendant  does  not  so  understand  it  All  he  desires  is  to  be 
relieved  from  the  necessity  of  disproving  an  infringement  on  all  the 
plaintiff's  processes. 

[Maule,  J.  K  the  plaintiff  had  sued  the  defendant  for  using  a 
certain  process,  and  called  it  the  collodion  process,  and  said,  that  is 
the  infringement,  it  would  be  sufficient ;  but  if  the  processes  of  the 
plaintiff  are  distinct,  it  might  not  be  so.] 

The  plaintiff's  processes  for  portraits  are  in  several  distinct  ways. 

[Jervis.  C.  J.  If  the  plaintiff's  processes  were  distinct,  you  would 
be  entitled  to  particulars  specifying  one  of  them ;  but  the  plaintiff 
says  that  the  glass  which  is  covered  with  cotton  steeped  in  ether  is 
a  substitute  for  paper  prepared  by  gallic  acid;  and  having  that 
material  he  can  produce  pictures  in  several  modes ;  but  the  defendant 
may  do  the  same  thing  with  his  collodion  process,  the  principle  being 
one  applicable  to  all  processes.^] 

He  ought  to  specify  which  process  is  infringed. 

[Jervis.  C.  J.  If  he  specified  one  process.  A,  the  defendant  would 
admit  his  process  to  be  a  chemical  equivalent  for  that  process.  A,  in 
conjunction  with  process  B,  but  it  would  be  objected  that  the  plain- 
tiff had  not  specined  process  B.] 

He  ought  to  specify  A  and  B. 


•  Vide  as  to  tlie  use  of  chemic^  equivalents  being  an  infringement,  Heath  v.  Unwind 
22  C.  B.  522 ;  s.  c.  14  Eng.  Bep.  202. 

VOL.  XXVI.  25 
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[Maule,  J.  You  have  a  right  to  ask  for  particulars  of  infringe- 
ment, but  supposing  he  describes  most  accurately  what  it  is  you  do 
which  is  an  infringement,  is  not  that  sufficient  ?J 

No,  unless  he  point  out  of  what  it  is  an  infringement — the  process 
A,  or  process  B,  or  both. 

Maule,  J.  I  do  %ot  think  so.  Suppose  he  said,  "  You  have 
patented  a  certain  work  with  plates,  cuts,  or  engravings,  (describing 
it,)  and  that  is  an  infringement  of  my  patent,"  is  he  bound  to  show 
how  it  is  an  infringement  ?" 

Certainly  not. 

[Maule,  J.  Suppose  he  says,  "  You  use  the  collodion  process,  and 
that  is  an  infringement  of  my  patent  for  making  pictures,"  is  not 
that  sufficient?] 

No ;  there  are  several  processes  included  in  this  patent. 

[Maule,  J.  Suppose  an  action  of  ejectment  for  forfeiture,  or  an 
action  of  covenant  for  non-repair ;  would  it  not  be  sufficient  for  the 
plaintiff's  particulars  of  breaches  to  say,  that  the  defendant  omitted 
to  repair  a  wall,  or  to  clear  a  ditch  ?] 

But  suppose  a  covenant  to  repair  a  number  of  houses,  would  be 
not  be  bound  to  specify  which  of  them  is  out  of  repair  ? 

[Jervis,  C.  J.  Clearly  so,  but  that  is  not  an  analogy  to  the 
present  case ;  in  which,  because  the  plaintiff  complains  of  an  in- 
fringement  applicable  to  different  processes,  you  ask  him  to  specify 
which  process  it  is.] 

The  affidavit  shows  that  the  defendant  is  embarrassed. 

[Maule,  J.  That  is  to  say,  he  is  puzzled  to  find  out  how  it  is  the 
plaintiff  makes  out  that  his  process  is  an  infringement  The  defend- 
ant is  not  in  doubt  of  what  act  it  is  which  is  complained  of  as  an 
infringement] 

In  the  case  cited,  the  plaintiff  had  to  .specify  what  part  of  tHe 
invention  was  infringed.  It  is  submitted  that  the  refusal  of  this 
application  will  render  the  statute  nugatory. 

[Jervis,  C.  J.  On  the  contrary;  to  accede  to  it,  would  be  to  con- 
travene the  object  of  the  statute,  which  was  passed  in  favor  of 
patents ;  and  it  would  complicate  the  proceedings  on  a  trial  to  such 
an  extent  that  particulars  would  have  to  be  framed  with  the  coirect- 
ness  of  the  most  accurate  specification.] 

Secondly,  the  particulars  do  not  sufficiently  specify  the  dates ;  they 
only  specify  one  date,  and  are  not  confined  to  that 

[Maule,  J.  They  need  not  specify  that  They  were  sufficient  in 
the  original  form.  It  is  enough  to  say  that,  within  certain  dates,  the 
sale  of  the  article  which  is  an  infringement  of  the  patent  took  place.) 

Upon  a  plea  in  an  action  for  the  infringement  of  a  patent,  denying 
the  novelty  of  the  invention,  the  court  requires  the  defendant  to  give 
the  names  of  the  parties  who  had  used  the  invention. 

Jervis,  C.  J.  That  is  in  the  knowledge  of  the  defendant,  and  not 
of  the  patentee.  Here  the  infringements  being  confined  to  a  certain 
interval,  the  plaintiff  will  not  take  you  by  surprise,  by  proving  any 
sales  within  that  period.  The  plaintiff  may  have  to  call  the  defend- 
ant] 
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That  would  apply  in  any  action  for  a  breach  of  covenant. 

[Cresswell,  J.  And  I  have  known  particulars  refused  at  cham- 
bers, upon  the  ground  that  the  defendant  knew  perfectly  well  what 
the  breaches  were,  as  in  the  action  for  non-repair,  that  he  knew  what 
premises  were  out  of  repair ;  the  matter  being  as  much  in  his  know- 
ledge as  in  the  plaintiff's.  You  could  scarcely  expect  the  surveyor's 
estiinate  of  the  repairs  required.] 

• 

Per  Curiam. 

Rule  refused^ 


Watkins  v.  Packman. 

JaDoarj  24,  1854. 

New  Tried. 

The  conn  refnaed,  on  the  fourth  day  of  Hilaiy  term,  to  hear  a  motion  for  a  new  trial  in  a  case 
tried  before  the  under-sheriff,  on  the  9th  of  December  preceding,  where  tbe  notei  of  the 
under-sheriff,  which  had  only  been  bespoken  on  tbe  first  day  of  term,  were  not  produced. 

This  was  an  action  for  use  and  occupation,  tried  before  the  under- 
sherifT  of  Middlesex,  on  the  9th  of  December  last.  A  verdict  having 
•been  found  for  the  plaintiff, 

Pierce  now  moved  for  a  new  trial,  on  the  ground  of  misdirection* 


^  In  an  action  for  infrin|;ing  a  patent,  the  court  has  a  general  power  to  order  a  par- 
ticular of  the  alleged  infnngements.  But  where  the  specification  claimed  a  combina- 
tion of  numerous  improvements  in  electric  telegraphs,  the  court  refused  to  compel  the 
plaintiffs  to  eive  the  defendants  such  particulars,  conceiving  that,  from  the  nature  of 
the  patent,  the  plaintiffs  would  thereby  be  put  to  great  difficulty  and  embarrassment, 
and  that  under  the  circumstances,  the  matter  having  been  debated  in  chancery,  on  a 
motion  for  an  injunction,  the  defendants  must  be  taken  to  possess  sufficient  information 
on  the  subject  Electric  Telegraph  Company  v.  Nott^  4  C.  B.  462.  That  was  before 
the  New  ratent  Law  Amendment  Acts ;  but  the  principle  appears  to  be  that  which 
will  always  be  acted  upon.  Vide  per  Cresswell,  J.  supra.  Even  on  particulars  as  to 
nodces  of  objection,  stating  that  the  alleged  invention  was  known  to  and  used  by  A., 
B.,  and  others,  the  court  refused  to  compel  the  plaintiff  to  strike  out  the  latter  words. 
Bentley  v.  Keightly,  7»M.  &  G.  562.  8  Sc.  N.  R.  872.  Et  vide,  as  to  notice  of  objec- 
tion, Janes  v.  Berger,  5  M.  &  G.  208;  Heath  v.  Unwin,  10  31  &  W.  684 ;  Neilson  ▼. 
Harfardy  8  M.  &  W.  806;  Fisher  v.  Dewick,  6  Sc.  587.  See  particulars  of  unsound- 
ness refused.  Pglie  Y.  Scephen,  6  M.&W,  SIS,  So  particulars  of  trespasses  refused. 
Harlock  v.  Lediardy  10  M.  &  W.  677,  there  being  only  an  affidavit  that  the  defendant 
was,  from  the  vague  form  of  the  declaration,  unable  to  ascertain  the  erievanre  on 
which  plaintiff  intended  to  rely.  So  particulars  of  items  of  payments  credited  refused. 
MyaU  T.  Greeny  13  M.  &  W.  377.  The  same  principle  pervades  all  tbe  cases  on  the 
subject.  Ei  vide,  as  to  sufficiency  of  particuUrs,  ArchbuU  v.  Pennall,'!  D.  k  L.  818; 
Biggins  y.  Ede,  15  M.  &  W.  76 ;  Rennie  v.  Beres/ard,  15  M.  &  W.  18 ;  Prichard  r. 
Nelson,  4  D.  &  L.  69%  16  M.  &  W.  773. 
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He  was  not,  however,  furnished  with  the  sheriff's  notes,  though  he 
stated  that  they  were  bespoken  four  days  ago. 

Jeryis,  C.  J,  The  rule*  is  imperative.  You  cannot  move  without 
the  notes :  and  it  is  by  your  own  laches  that  you  are  -without' them, 
inasmuch  as  the  trial  took  place  on  the  9th  of  December  last,  and 
your  client  does  not  seem  to  have  made  any  effort  to  obtain  the 
notes,  until  the  first  day  of  the  present  term. 

The  rest  of  the  court  concurring, 

•  Rule  re/used. 


In  re  Isabella  Orierson  Perrin. 

Janoary  24,  1854. 

Husband  and  Wife  —  Chncurrence  of  Husband  in  a  Conveyance. 

The  court  dispensed  with  the  concurrence  of  the  hnfiband,  (who  was  living  separate  from  iai 
wife,)  under  the  3  &  4  Will.  4,  c.  74,  8.  91,  in  a  conyeyance  of  property  in  which  the  wife 
had  a  separate  interest  nnder  the  will  of  her  deceased  father,  where  the  husband  had 

refused  to  execute  the  deed. 

• 

Mrs.  Isabella  Grierson  Perrin,  being  entitled,  jointly  with  her 
sisters,  Mary  Grierson  Gladhill,  and  Janet  Grierson  Gainon,  to  cer- 
tain property  at  Manchester,  to  her  sole  and  separate  use,  under  the 
will  of  her  late  father,  James  Gainon,  and  having  agreed  to  sell  the 
same,  ^ 

ByleSy  Sergt,  moved  for  an  order  under  the  3  &  4  Will.  4,  c  74, 
8.  91,  to  dispense  with  the  concurrence  of  her  husband  in  the  convev- 
ance  thereof,  upon  an  affidavit  disclosing  the  nature  of  her  title, 
and  stating  that  she  was  married  to  John  Perrin  on  the  4th  of  May, 
1845,  that  the  parties  lived  together  until  August,  1852,  when  they 
separated  for  reasons  alleged,  and  had  ever  since  continued  to  Uve 
separate  and  apart  from  each  other  by  mutual  consent ;  and  that 
application  had  been  made  to  the  husband  to  join  in  conveying  the 
wife's  interest  to  the  intended  purchaser,  but  that  he  refused  so  to  do. 
The  learned  sergeant  referred  to  Mrfin^  in  re^  4  IVL.&  G.  685,  (nom. 


1  See  the  resolution  of  the  judges,  4  M.  &  Scott,  484,  that,  « upon  all  motions 
respecting  causes  tried  before  sheriffs,  or  judges. of  inferior  courts  of  record,  pursuant 
to  the  statute  3  &  4  Will.  4,  c.  42,  ss.  17,  18,  the  party  making  the  application  to  the 
court  above,  must  produce  an  examined  copy  of  the  notes  of  the  sheriff  or  his  depaty» 
or  of  the  judge  who  tried  the  cause,  together  with  an  affidaWt  verifying  such  to  w  * 
true  copy ;  and,  also^  in  cases  where  no  counsel  had  been  retained  to  conduct  the 
cause  or  defence  in  the  court  belOw,  an  affidavit  setting  forth  the  cause  or  naiare  ot 
the  application."  % 
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Ex  parte  Murphy^)  5  Scott,  N.  R.  166,  and  Woodcock^  in  re^  ante^ 
Vol.  I.  p.  437,  where  the  court  had  granted  similar  orders. 

[Williams,  J.  Does  the  affidavit  negative  the  husband's  having 
any  interest?] 

Not  in  terms,  though  it  does  in  effect. 

Jbhvis,  C.  J.  We  think  you  have  brought  yourself  within  the 
terms  of  the  section. 


Pasblet  and  another  v.  The  Mayor,  &c.  of  Birmingham. 

January  31,  1854. 

Practice —  Changing  Venue. 

The  renae  may  be  changed  in  an  action  upon  a  specialty,  before  issue  joined,  upon  an 

idSdavit  disclosing  special  circumstances. 

This  was  an  action  brought  by  the  plaintif&  to  recover  the  sum  of 
4,461/.  19s.  &2.,  alleged  to  be  due  to  them  from  the  defendants  as  the 
balance  payable  to  them  for  building  the  jail  of  the  borough  of  Bir- 
mingham. The  declaration,  which  was  delivered  on  the  2d  of  July, 
1853,  contained  two  counts  —  the  first  being  on  a  contract  by  deed 
alleged  to  have  been  entered  into  between  the  plaintiffs  and  the 
defendants,  for  the  building,  by  the  former,  of  the  Birmingham  jail, 
— the  second,  for  work  and  materials. 

The  defendants,  on  the  19th  of  October  last,  pleaded  as  follows : 
To  the  first  count,  —  first,  non  est  factum, — secondly,  a  traverse  that 
the  moneys  which  the  plainti&  were  entitled  to  recover  exceeded  the 
amount  paid,  and  that  the  said  sum  of  4,461/.  195.  8(2^,  or  any  part 
thereof,  was  due, — thirdly,  that,  by  the  conditions  of  the  contract, 
the  work  was  to  be  completed  according  to  certain  drawings  and 
specifications  on  or  before  the  29th  of  September,  1848,  and  that  it 
was  not  so  completed, — fourthly,  that,  by  the  said  conditions,  it  was 
provided,  that  no  payment  should  be  made  except  on  production  of 
a  certificate  firom  the  architect  that  a  certain  amount  of  work  had 
been  done  and  materials  delivered;  that  the.  certificate  should  be 
delivered  to  the  plaintif&,  and  the  amount  thereof  paid,  at  certain 
specified  periods,  in  certain   specified  proportions;    and  that  the 
remainder  of  such  certificates  should  not  be  paid  until  three  months 
after  the  architect  should  have  certified  the  completion  of  the  work 
to  his  satisfaction,  when  one  half  of  the  remainder  should  be  paid, 
and  the  balance  at  the  end  of  twelve  months ;  and  that  the  defend- 
ants had  paid  to  the  plaintiffs  all  amounts  certified  by  the  architect 
to  be  due  to  them ;  but  that  no  certificate  from  the  architect,  entitling 
them  to  have  the  moneys  claimed  in  the  first  count,  had  ever  been 
produced  to  the  defendants,  or  made  by  the  architect ;  fifthly,  that 

25* 
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the  works  were  not  completed  according  to  the  drawings  and  sj 
cations,  or  any  alteraticHis  made  under  the  agreement ;  sixthly,  that, 
by  the  conditions,  it  was  provided,  that,  in  case  of  dispute  or  differ- 
ence of  opinion  between  the  plaintiff  and  the  defendants  relating  to 
the  said  contract  and  conditions,  or  the  said  buildings  and  woifcs, 
such  dispute  or  difference  should  be  settled  by  the  said  architect^ 
whose  decision  should  be  final ;  that  a  dispute  did  arise  between  the 
plamtiffs  and  the  defendants  as  to  the  sum  which  was  due  and  pay- 
able to  the  plaintiffs  under  the  contract  and  conditions ;  and  that  the 
architect  decided  that  3,983^  35.  6^,  and  no  more,  was  due  and  pay- 
able to  the  plaintiffs,  which  sum  the  defendants  before  action  brought 
had  paid  to  the  plaintiffs ;  seventhly,  (to  the  residue  of  the  declaiap 
tion,)  never  indebted ;  eighthly,  (to  the  whole  declaration,)  payment; 
ninthly,  (to  the  whole  declaration,)  a  set-off. 

Field,  on  a  former  day  in  this  term — issue  not  having  been  joined 
—  on  the  part  of  the  defendants,  obtained  a  rule  calling  upon  the 
plaintifis  to  show  cause  why  the  venue,  which  was  laid  in  Ix>ndon, 
should  not  be  changed  to  the  Warwick  division  of  the  county  of 
Warwick.  The  affidavit  upon  which  the  motion  was  founded,  stated, 
that  the  plaintiffs  lived  and  carried  on  business  in  the  county  of 
Warwick,  and,  as  the  deponent  had  been  informed,  and  believed,  all 
or  by  far  the  greater  number  of  the  witnesses  whom  they  would 
probably  call  in  support  of  their  case,  lived  in  or  near  Birmingham ; 
that  the  deponent  was  advised,  and  verily  believed,  that  the  defend- 
ants had  a  good  defence  to  the  action  upon  the  merits,  and  that  it 
would  be  necessary  to  call,  on  the  trial  thereof,  to  establish  such 
.  defence,  at  least  thirteen  witnesses,  all  of  whom,  respectively,  lived 
in  or  near  Birmingham,  and  none  of  whom  lived  in  or  near  London ; 
that,  if  the  cause  were  tried  in  London,  the  costs  thereof  would,  for 
the  reasons  aforesaid,  be  very  far  greater  than  if  the  trial  took  place 
in  the  county  of  Warwick ;  and  that  such  last-mentioned  county 
was  in'  every  other  respect  also  the  most  cotivenient  and  fitting 
county  for  such  trial  to  be  had  in. 

Byles,  Sergt.,  now  showed  cause,  upon  an  affidavit  of  one  of  the 
plaintiffs,  stating,  amongst  other  things,  that  a  great  portion  of  the 
evidence  to  support  the  plaintiff's  case  was  documentary,  and  that 
the  witnesses,  on  their  part,  were  few  in  number,  not  exceeding  three 
or  four ;  that  the  erection  of  the  jail,  and  the  works  connected  there- 
with, were  conducted,  on  the  part  of  the  plaintiffs,  by  the  deponent 
and  the  other  plaintiff,  and  by  a  foreman  employed  by  them,  and  the 
same  were  under  the  supervision  of  an  architect,  and  a  clerk  of  the 
works,  on  the  part  of  the  defendants,  and  which  said  witnesses 
could,  as  the  deponent  believed,  give  evidence  as  to  the  whole  or 
nearly  the  whole  of  the  work  for  which  the  action  was  brought ; 
that  the  deponent  was  advised,  and  believed,  that  the  issues  in  feict 
raised  by  the  defendant's  several  pleas  were  very  simple  in  evidence, 
and  were  within  the  knowledge  of  the  before-mentioned  parties  as 
witnesses,  and  that  the  principal  points  raised  by  the  pleas  were 
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issaes  in  law ;  that  the  cause,  from  its  nature,  would,  in  all  probabil- 
ity be  referred ;  that  the  setoff  claimed  by  the  defendants  under  the 
ninth  plea,  was,  as  stated  in  their  particular  of  set-off,  a  sum  of 
2ftOOL  for  alleged  liquidated  damages  for  the  alleged  non-completion 
of  the  works  within  the  time  prescribed  by  the  contract ;  that  the 
course  pursued  by  the  defendants  in  the  town-council  of  the  borough 
had  excited  a  prejudice  against  the  claim  of  the  plaintiffs  in  the 
council,  and  in  the  borough,  and  in  its  neighborhood ;  that  the  jury 
for  the  Warwick  division  of  the  county  of  Warwick  are  taken  from 
the  said  borough  (of  Birmin^am)  and  its  neighborhood,  as  well  as 
from  other  places,  and  that,  if  the  cause  were  tried  at  Warwick,  the 
jury  would,  in  all  probability,  be  composed  of  parties  either  in  or 
connected  with  the  corporation,  and  who,  therefore,  were  parties 
directly  interested  on  behalf  of  the  defendants,  and  against  the  claim 
of  the  plaintif{s,  and,  therefore,  the  plaintiffs  could  not  have  a  fair 
and  impartial  trial  if  the  cause  were  tried  at  Warwick,  but  which 
they  would  have  if  the  same  were  tried  in  London,  or  even  at  the 
assize  town  of  an  adjoining  county. 

The  learned  sergeant  submitted,  that,  under  the  old  practice,  the 
venue  could  not  be  changed  in  an  action  upon  a  specialty.  Mondel 
V.  Steele  J  8  M.  &  W.  640 ;  and  that  the  new  rule — rule  18  of  Hilary 
term,  18S3,  which  provides  that  ^no  venue  shall  be  changed  without 
a  special  order  of  the  court  or  a  judge,  unless  by  consent  of  the  par- 
ties,'^ —  had  made  no  alteration  in  this  respect 

[Jbrvis,  C.  J.  This  is  not  an .  application  founded  upon  the  com- 
mon affidavit] 

The  only  real  ground  .suggested  for  changing  the  venue  here,  is, 
that  the  witnesses  live  in  Warwickshire.  But  it  would  be  a  much 
greater  inconvenience  to  the  plaintif&  to  be  compelled  to  go  to  trial 
before  a  jury  they  have  reason  to  believe  would  be  hostile  to  them. 
There  is  no  precedent  for  the  application. 

[Jervis,  C.  J.     O,  yes ;  on  special  circumstances.^] 

At  all  events,  the  defendants  should  have  come  earlier. 

[Jervis,  C.  J.     That  will  be  considered  in  the  costs.] 

Field  was  not  called  upon  to  support  his  rule. 

Per  Curiam.  The  court  are  of  opinion  that  the  rule  should  be 
made  absolute,  on  payment  of  the  costs  of  the  application,  and  also 
of  such  costs  as  may  have  been  rendered  useless  by  the  change  of 
venue. 

Ruley  accordingly. 


1  See  Eamsden  v.  Skipp,  CJom,  B.  Rep.  601 ;  CltUee  v.  Bradley^  lb.  604,  and  Begg  v. 
Forbes,  lb.  614. 


296  COURT  OF  COMMON  PLEAS,  1854. 

In  re  Pike  v,  Kewman. 


In  the  Matter  of  the  Arbitration  between  James  Pike  and  Samuec 

Newman.     Pike  v.  Newman. 

Jannaiy  22,  1854.    # 

Attachment —  N<nirperformance  of  Awa/rd. 

Two  actions  of  A  v.  B^  and  B  v.  A,  and  all  matters  in  difference  between  the  parties,  were 
referred,  the  costs  of  the  reference  and  award  as  to  the  said  actions,  to  be  in  the  discretion 
of  the  arbitrator.  The  award  found  that  there  was  due  from  B  to  A  52/.  18«.,  and  directed 
that  B  should  bear  his  own  costs  in  the  action  broi^rht  by  him  against  A,  and  alao  A's 
costs  of  that  action.;  that  A  was  entitled  to  recover  52?.  1 8«.  in  the  action  brought  bj  him 
against  B,  and  tiiat  B  should  pay  that  sum,  on  demand,  to  A,  together  with  A^s  costs  of 
the  action ;  and  that  each  party  should  bear  his  own  costs  of  the  reference,  and  half  the 
expense  of  the  award. 

The  action  of  By.  A  had  not  proceeded  beyond  the  writ,  and  oonseqnentiy  there  iraie  no 
costs  due  therein  to  A. 

The  agreement  of  reference  having  been  made  a  rule  of  court,  the  rule  being  intituled,  '^In 
the  matter  of  the  arbitration  between  A  and  B ;  ^  v.  B"  and  the  52/.  18^.  and  taxed  costs 
of  the  action  of  A  v.  B,  having  been  duly  demanded,  the  court  granted  an  attachment 
against  B  for  non-payment  of  those  two  sums. 

By  agreement  of  the  15th  of  April,  1853,  between  Pike 'and 
Newman,  reciting  that  Pike  claimed  to  be  entitled  to  the  sum  of 
239/.  6s.  id.  from  Newman,  for  work  done,  and  goods  supplied  to  or 
for  him,  and  had  commenced  an  action  in  this  court  in  respect 
thereof;  and  that  Newman  claimed  to  be  entitled  to  28iL  4s.  4dL 
from  Pike,  for  work  done  and  goods  supplied  to  or  for  him,  and  had 
also  commenced  an  action  in  this  court  in  respect  thereof,  it  was 
agreed  that  "the  matters  in  dispute  in  the  said  actions  respectively, 
or  in  any  way  relating  thereto,  or  arising  out  of  the  same,  and  sdl 
other  matters  and  transactions  whatsoever  (if  any)  in  difference 
between  the  said  parties,  and  all  claims  and  demands  whatsoever 
wlilch  either  of  the  said  parties  had  or  claimed  against  the  other  of 
them,"  should  be  referred  to  two  arbitrators  named,  or  an  umpire  — 
the  costs,  charges,  and  expenses,  as  well  of  and  relating  to  the  said 
reference  and  award,  as  to  the  said  actions  respectively,  to  be  in  the 
discretion  of  the  said  arbitrators  or  umpire. 

The  award  was  made  by  the  umpire  on  the  15th  of  October,  1853, 
who  found  that  there  was  due  and  owing  by  Newman  to  Pike,  upon 
balance  of  account  between  them,  upon  taking  into  consideration  all 
matters  in  dispute  in  the  said  actions  respectively,  and  all  claims  and 
demands,  and  all  other  matters  and  transactions  in  difference  between 
them,  53/.  18*.  He  further  awarded  that  Newman  should  bear  and 
pay  his  own  costs  and  charges  by  him  expended  and  incurred,  in  the 
action  instituted  by  him  against  Pike,  and  that  he  should  also,  on 
demand,  pay  to  Pike  the  costs  incurred  by  Pike  about  his  defence  to 
the  said  action ;  such  costs  to  be  taxed;  and  that  no  further  proceed- 
ings be  had  or  taken  in  the  said  action,  save  and  except  such  pro- 
ceedings (if  any)  as  might  be  necessary  for  enforcing  payment  of 
the  costs  so  awarded  to  Pike.     He  further  awarded  that  Pike  was 
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entitled  to  recover  in  the  action  brought  by  him  against  Newman, 
the  sum  of  52L  18s.j  and  no  more,  and  that  Newman  should,  on 
demand,  pay  that  sum  to  Pi&e,  together  with  Pike's  costs  of  that 
action,  to  be  taxed,  and  that  no  further  proceedings  should  be  had  in 
such  action,  sa,ye  and  except  such  proceedings  (if  any)  as  might  be 
necessary  for  enforcing  payment  of  such  sum  of  521.  I85.,  together 
with  such  costs ;  and  that  each  party  should  bear  his  own  costs  of 
the  reference,  and  half  the  expense  of  the  award. 

The  agreement  of  reference  having  been  made  a  rule  of  court, 
and  the  sum  awarded  and  the  costs  (which  were  taxed  at  29/.  6^.) 
duly  demanded, 

T%ruppj  oif  a  former  day  in  this  term,  moved  for  an  attachment 
against  Newman  for  non-payment  of  the  several  sums  of  52L  ISs. 
and  29/1  65.  pursuant  to  the  award.  The  rule  making  the  agreement 
a  rale  of  court  was  intituled  ''  In  the  Matter  of  the  Arbitrallion 
between  James  Pike  and  Samuel  Newman  —  Pike  v.  NevrmanJ^ 
making  no  mention  of  the  action  of  Nevrman  v.  Pike.  It  appeared, 
however,  that  this  latter  action  had  not  proceeded  beyond  the  writ, 
and  consequently  there  could  be  no  costs  due  therein  to  Pike. 

A  rule  nisi  was  granted,  and,  no  cause  being  shown,  was  now 
made 

Absolute. 


Slim  v.  The  Great  Northern  Railway  Company. 

Jane  10, 1854. 

Carriers  —  Railway  Ckmpaaiy — CansigVMent  Note  —  Memorandum 
UmiHf^  Responsibility  —  Delivery  to  Company^ s  Servant — Special 
Terms — Evidence. 

The  course  of  bnsinesB  as  to  carrying;  pigs  by  a  raQwar  from  H.  to  L.,  which  tho  plaintiff  S. 
well  knew,  was  that  on  the  deliveiy  of  the  pi^8»  the  porter  who  received  them  gave  the 
drover  of  the  owner  a  consignment  note,  which  was  signed  both  by  the  drover  and  the 
porter;  that  the  drover  then  presented  the  consignment  note  to  a  cleric,  who  gave  him  a 
daplicate  of  a  cattle  note,  to  be  presented  on  tlie  delivenr  of  the  pigs  at  L.  In  the  con- 
signment note  there  was  a  notice  that  the  company  would  not  be  liable  for  any  articles, 
omess  they  wero  signed  for  by  their  clerks  or  agents.  S.,  after  having  delivered  a  large 
namber  of  pigs  in  the  usoal  manner,  sent  six  more  to  the  station  by  X,  who  was  going  to 
take  some  of  his  own.  At  the  station,  X.  got  the  usual  notes  for  his  own  pigs,  and  told 
M.,  a  porter,  that  the  six  pigs  belonged  to  S.,  and  M.  said  that  he  would  take  care 
of  them;  bat  no  consignment  note  was  made  oat  or  signed.  The  pigs  were  never 
delivered ;  — 

Hdd,  in  an  action  brought  by  S.  against  the  railway  company  for  not  delivering  the  pigs, 
that  he  could  not  recover,  as  there  was  no  evidence  that  M.  had  any  authority  to  contract 
for  carrying  the  pigs,  except  in  the  usual  manner,  or  that  he  held  himself  out  as  having 
such  authority. 
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This  was  an  action  to  recover  the  value  of  six  pigs.  . 

The  first  count  of  the  declaration  stated  that  the  defendants  were 
the  owners  of  the  Great  Northern  Railway,  and  of  certain  caniages 
used  by  them  for  the  conveyance  of  cattle,  pigs,  goods,  and  chattels, 
upon  the  said  railway  from  Hitchin  to  King's  Cross,  for  hire  and 
reward,  and  thereupon  the  plaintiff  delivered  to  the  defendants,  and 
the  defendants  then  accepted  and  received  from  the  plaintiff,  six  pigs, 
to  be  carried  for  the  plaintiff  by  the  defendants  in  the  said  carriages 
of  the  defendants,  upon  the  said  railway,  from  Hitchin  to  King's 
Cross,  and  there  to  be  delivered  to  the  plaintiff  within  a  reasonable 
time,  for  reward  to  the  defendsmts  in  that  behalf,  and  upon  the  terms 
and  conditions,  that  the  plaintiff  undertook  to  bear  all  risk  of  injury 
bv  conveyance  and  other  contingencies,  and  that,  befoifc  he  allowed 
his  said  pigs  to  be  placed  therein,  he  should  examine  the  said  car- 
riages and  be  satisfied  with  their  ssifety,  the  said  reward  being  for  the 
use  x>f  the  railwav  carriages  and  locomotive  power  only,  and  that  the 
defendants  would  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  were  made  at  the  time  of  book- 
ing, or  before  they  left  the  station,  nor  for  any  damages,  however 
caused,  to  the  said  pigs  travelling  upon  their  railway,  or  in  their  vehi- 
cles ;  and  that  the  plaintiff  had  examined  the  said  carriages,  and  was 
satisfied  with  their  safety ;  yet  the  defendants,  not  regarding  their 
dutv  in  that  behalf,  did  not,  within  such  reasonable  time,  carry  the 
said  pigs,  nor  deliver  them  to  the  plaintiff 

Second  count  in  trover. 

Pleas  —  first,  not  guilty;  secondly,  as  to  the  said  count,  a  traverse 
of  the  delivery  and  acceptance  of  the  pigs  to  be  conveyed  on  the 
terms  alleged. 

At  the  trial,  before  Williams,  J.,  at  the  London  Sittings,  in  Trinity 
term,  the  following  facts  were  established  by  the  evidence.  •  The 
course  of  business  with  respect  to  the  carrying  of  pigs  and  caitle,  of 
which  the  plaintiff  was  well  aware,  was  this :  The  owner,  or  his- 
drover,  took  the  pigs  to  the  proper  porter  at  the  railway,  who  counted 
them,  and  made  out  a  consignment  note,  stating  the  number  of  the 
trucks,  the  number  of  pigs,  and  tbe  names  of  the  consignor  and  con- 
signee ;  and  this  note  was  signed  by  the  porter,  and  by  the  owner  or 
his  drover.  The  note  was  then  taken  by  the  drover  to  the  defendants' 
booking  clerk,  and  handed  to  him,  and  he  made  out  from'  it  a  cattle 
ticket  in  duplicate,  which  was  signed  by  the  drover ;  and  the  drover 
then  paid  the  carriage.  The  drover  then  took  the  cattle  ticket  to 
London  with  him,  and  handed  it  to  his  master,  and  it  was  used  as  a 
voucher  for  the  delivery  of  the  pigs  at  London.  The  consignment 
note  contained  a  notice,  that "  the  terms  upon  which  every  sender 
agrees  with  the  above-named  company,  that  his  goods  shall  be  received, 
carried,  delivered,  or  warehoused,  if  necessary,  are  as  follows :  that 
is  to  say,  the  said  company  shall  not  be  accountable  for  any  articles 
unless  the  same  be  signed  for  as  received  by  their  clerks  or  agents." 
The  cattle  tickets  contained  a  stipulation  throwing  the  risk  of  defi- 
ciency in  the  carriages  on  the  senders,  as  stated  in  the  first  count  of 
the  declaration.     Cattle  were  occasionally  sent  up  without  prepay- 
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ment,  but  not  without  a  consignment  note.  On  the  occasion  in 
question,  the  plaintiff  sent  203  pigs  in  two  parcels,  from  Hitchin  to 
London,  for  which  his  drover  signed  two  consignment  notes  and  got 
two  cattle* tickets  according  to  the  usual  course  of  business;  and 
those  pigs  were  duly  delivered.  After  the  delivery  of  the  203  pigs, 
the  plaintiff  bought  six  more,  and  asked  a  man  named  Lewis,  who 
was  going  to  send  thirty-two  pigs  on  his  own  account,  by  the  same 
train,  to  take  them  to  the  station  along  with  his  own.  Lewis  accord- 
ingly took  his  own  and  the  plaintiff's  six  pigs  to  the  station  just 
before  the  train  started,  and  Morgan,  one  of  the  porters  of  the  com- 
pany, on  being  'told  by  Lewis  that  the  six  pigs  belonged  to  Slim,  the 
plaintiff,  and  that  they  were  going  along  with  Slim's  other  pigs,  said 
that  he  would  put  them  with  Mr.  Slim's  directly.  The  six  pigs  were 
never  delivered  to  the  plaintiff  at  London,  or  elsewhere ;  and  it  did 
not  appear  that  any  consignment  note  had  been  signed  for  them,  or 
any  cattle  ticket  given.  Upon  this  evidence,  it  was  contended,  on 
the  part  of  the  defendants,  that  the  plaintiff  should  be  nonsuited, 
there  being  no  evidence  that  the  defendants  had  ever* contracted  on 
any  terms  except  according  to  the  usual  course  of  business,  and  that 
if  it  was  proved  that  the  porter  received  the  pigs,  he  acted  without 
authority,  and  in  opposition  to  the  ordinary  course  of  business ;  and, 
also,  that  it  was  not  proved  that  the  defendants  undertook  to  carry 
the  pigs  for  hire  and  reward.  The  learned  judge  left  it  to  the  jury  to 
say  whether  Morgan  had  received  the  pigs;  and  the  jury  having 
found  in  the  affirmative,  he  directed  a  verdict  for  the  plaintiff,  reserv- 
ing leave  to  the  defendants  to  move  to  enter  a  nonsuit,  and  for  the 
plaintiff  to  amend  his  declaration,  if  necessary. 

A  rule  nisi  having  been  obtained,  accordingly,  by  the  defendants, 
{or  setting  aside  the  verdict  and  entering  a  nonsuit, 

June  10.  Bylesy  Serg.,  and  Chamockj  showed  cause.  The  first 
count  of  the  declaration  is  founded  upon  the  terms  in  the  cattle  note, 
but,  if  there  be  any  variance,  leave  has  been  given  to  the  plaintiff  to 
amend.  In  the  mst  place,  Morgan,  the  porter,  had  authority  to 
receive  the  pigs,  and  to  bind  the  company  under  all  the  circumstances 
of  the  case.  This  is  one  of  the  cases  of  emergency,  alluded  to  in  the 
recent  case  of  The  Taff  Vale  Railway  Compani/  v.  Giles,  23  Law  J.  Rep. 
(n.  s.)  Q.  B.  43 ;  8.  c.  22  Eng.  Eep.  202,  where  it  was  held  to  be  the 
duty  of  a  railway  company,  trading  as  carriers,  to  have  servants  au- 
thorized to  give  directions  and  act  for  the  company  on  all  occasions, 
as  the  exigency  of  the  traffic  may  require.  It  was  reasonable  and 
proper,  that  there  should  be  some  person  on  the  spot  ready  to  receive 
and  dispatch  such  goods  and  cattle  as  might  arrive,  and  Morgan  was 
a  person  so  acting,  and  the  company  must,  therefore,  be  bound  by 
his  acts. 

[Maule,  J.  In  the  case  just  cited,  where  the  general  superintendent 
of  the  railway  had  allowed  the  plaintiff  to  plant  some  quicks  near  the 
railway,  to  keep  them  aUve,  and  it  was  a  question  whether  that  was 
within  the  power  of  the  superintendent,  I  showed  why,  in  my  opin- 
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ion,  it  was  competent  for  the  company,  (that  is  to  say,  not  beyond 
their  duty  as  carriers,)  to  do  that  which  was  necessary  to  keep  the 
quicks  alive.  I  thought  the  company  would  not  have  been  going 
out  of  their  way  in  planting  the  quicks ;  but,  it  was  only  decided  in 
that  case  that  a  person,  such  as  the  superintendent  there  was,  might 
bind  the  company  as  to  matters  affecting  them  as  carriers.] 

In  the  second  place,  even  if  no  authority  was  given  by  the  com- 
pany, to  Morgan,  to  enter  into  the  contract  to  carry  the  pigs  without 
the  consignment  note,  yet  as  there  was  a  delivery  to  a  person  whom 
the  company  permitted  to  appear  to  have  authority,  they  must  be 
bound  by  his  acts.  This  view  of  the  case  is  supported  by  Walker  v. 
The  York  and  North  Midland  Railway  Company^  8  Bxch.  Rep.  341 ; 
s.  c.  22  Eng.  Rep.  315;  and  Scothom  v.  The  South  Staffordshire  Rail' 
way  Company,  22  Law  J.  Rep.  (n.  s.)  Exch.  121 ;  s.  c.  18  Eng.  Rep. 
553. 

[Jervis,  C.  J.  There  is  a  count  in  trover  here.  If  Morgan  bad 
authority  to  receive  the  pigs  into  his  possession,  but  had  no  authority 
to  let  them  go. by  the  train  without  a  ticket,  the  plaintiff  might  have 
said,  <'  I  have  changed  my  mind.  I  shall  not  send  them."  Then,  if 
the  pigs  were  not  given  up,  that  would  be  trover.] 

The  plaintiff  is  entitled  to  recover  on  the  count  in  trover. 

Chambers  and  Wordsworth^  in  support  of  the  rule.     No  leave  was 
given  to  move  on  the  trover  count,  nor  was  it  relied  upon  at  the  trial 
The  plaintiff  is  not  entitled  to  recover  on  the  first  count.     The  com* 
pany  was  not  liable  for  not  carrying  the  pigs  safely,  unless  a  consign* 
ment  note  was  duly  signed,  and  of  this  the  plaintiff  had  as  ample 
notice  as  if  on  the  occasion  when  the  pigs  were  delivered  to  Morgan, 
one  of  the  directors  of  the  company  had  told  the  plaintiff  himself,  that 
the  company  would  not  hold  itself  liable,  unless  the  note  was  signed! 
Here,  as  in  the  case  of  Austin  v.  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company,  20  Law  J.  Rep.  (n.  s.)  Q*  B.  440 ;  s.  c. 
5  Eng.  Rep.  329,  the  special  terms  of  the  memorandum  disprove  the 
bailment  on  the  terms  stated  in  the  declaration.     In  Walker  v.  7^ 
York  and  North  Midland  Railway  Company,  where  the  company  had 
made  very  improper  stipulations  on  their  own  behalf,  and  it  was 
sought  to  charge  them  as  common  carriers,  it  was  held,  that  the  con- 
tract was  only  a  special  one  on  the  terms  of  their  notice,  and  that  it 
was  immaterial  that  the  plaintiff  had  objected  to  their  special  terms. 
Even  if  the  plaintiff  were  to  amend,  and  charge  the  defendants  as 
common  carriers,  he  would  still  be  in  a  difficulty.     The  evidence 
shows  only  that  Morgan,  as  a  railway  porter,  received  the  pigs  for  the 
purpose  of  their  being  carried  in  the  ordinary  course,  as  soon  as  the 
plaintiff  had  complied  with  the  rules  of  the  company.     The  evidence 
would  not  support  the  declaration  if  amended.     The  case  of  Ti^ 
York,  Newcastle,  and  Berwick  Railway  Company  v.  Crisp,  23  Law  J. 
Rep.  (n.  s.)  C.  p.  125;  s.  c.  25  Eng.  Rep.  396,  shows  that  the  com- 
pany could  not  be  charged  as  common  carriers  of  cattle.     There  was 
no  emergency  in  this  case,  for  Lewis  had  time  enough  to  get  the 
proper  documents  for  his  own  pigs,  and  there  would  have  been  no 
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difficulty,  if  the  plaintiiF  had  had  a  proper  person  at  the  station  to 
look  after  his  property. 

Jervis,  C.  J.  It  seems  to  me  that  this  rule  ought  to  be  made  ab- 
solute. The  question  on  the  qoxmt  in  trover  has  been  disposed  of. 
On  the  first  count  of  the  declaration,  amended  or  not  amended,  ac- 
cording to  my  view  of  the  case,  the  plaintiff  cannot  recover.  In  the 
usual  course  of  business  as  carried  on  by  the  plaintiff,  he  received,  on 
the  delivery  of  pigs,  a  paper  which  gave  him  notice  that  the  company 
would  not  be  responsible  unless  the  pigs  were  signed  for  as  received 
by  their  clerks  or  agents.  In  this  state  of  things  he  sent  these  pigs 
to  the  station,  by  Lewis,  who  did  not  profess  to  be  a  servant  of  his, 
with  whom  Morgan  might  enter  into  a  contract,  other  than  the  usual 
one. 

Maule,  J.  I  think  that  if  the  true  construction  be  put  on  the  evi- 
dence, there  was  not  enough  to  warrant  the  jury  in  finding  that  the 
defendants  entered  into  the  contract  contended  for  by  the  plaintiff. 
The  plaintiff,  after  sending  off  203  pigs,  in  the  usual  course  of  busi- 
ness, buys  six  more,  which  he  is  anxious  to  send  in  the  same  way, 
and  he  gets  Lewis  to  take  them  to  the  station.  Lewis,  with  respect 
to  his  own  pigs,  deals  in  the  usual  manner,  and  tells  Morgan,  the 
porter,  that  these  six  pigs  belong  to  Slim.  Morgan  tells  Lewis  to 
take  care  of  his  own,  and  he,  Morgan,  will  take  care  of  the  others ; 
meaning  that  he  would  take  care  of  them,  and  if  the  plaintiff,  or 
somebody  else  for  him,  should  do  what  was  requisite  according  to  the 
ordinary  course,  then  the  company  would  be  responsible  for  the  pigs. 
I  do  not  think  that  what  Morgan  said  or  did,  amounted  to  making  a 
contract  on  behalf  of  the  company,  or  that  he  took  upon  himself  to 
make  any  such  contract. 

• 

Cresswell,  J.  I  am  of  the  same  opinion,  both  on  the  ground  that 
there  was  no  evidence  of  any  authority  to  Morgan  to  bind  the  com- 
pany without  the  usual  documents,  and,  also,  that  it  did  not  appear 
that  he  held  himself  out  as  having  such  authority. 

Crowder,  J.  It  appears  to  me  that  the  plaintiff  must  have  known 
that  Morgan  had  no  power  to  bind  the  company  on  any  but  the  usual 

terms. 

Rule  absolute. 

VOL.  XXYI.  26 
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Jane  3, 1854. 

WUl^  Construction — "  Die  without  leaving  Issue  "  —  Personalty  amd 

Realty. 

A  testator  devised  freehold  and  leasehold  property  to  his  son  John,  his  heirs  and  exocaton, 
BO  far  as  the  natore  of  the  property  would  aamit,  and  in  case  of  his  decease  without  kav* 
ing  issue,  ||;ave  the  same  to  his  son  William  and  his  heirs.  He  devised  other  property  to 
his  son  William  and  his  heirs,  with  a  similar  proviso  in  favor  of  John.  And  in  the  event 
of  the  decease  of  both  John  and  William  without  leaving  issne,  he  gave  both  properties 
to  his  daughter  M. :  — 

Eeidt  that  the  combination  of  personalty  and  realty  in  the  same  gift  was  not  sniBcaent  to 
vary  the  settled  construction  of  the  words  "  dying  without  leaving  issue  "  in  the  case  of 
realty,  and  that,  therefore,  John  and  William  took  estates  tail  in  the  freeholds  respectirely 
devised  to  them,  with  cross-remainders  in  tail  in  the  same. 

Ejectment  to  reco-v^r  possession  of  land  at  Rochdale,  in  the  connty 
of  Lancaster. 

The  case  came  before  the  court  on  a  special  verdict,  and  the  ques- 
tion was  as  to  the  construction  to  be  put  upon  the  will  of  one  John 
Stott,  the  material  parts  of  which  were  as  follows :  I  give,  devise, 
and  bequeathe  unto  my  son  John  Stott  all  my  estates  called  Benthouse 
and  Gatehouse,  in  the  parish  of  Rochdale,  in  the  county  of  Lancaster, 
save  and  except  the  several  closes,  inclosures,  and  parcels  of  meadow 
and  pasture  land  and  building,  being  part  of  the  said  Benthouse  and 
Gatehouse  estates,  and  the  privileges  hereinafter  mentioned,  and  given 
and  bequeathed  to  my  son  William  Stott ;  also  all  these  two  lease*" 
hold  messuae^es,  cottages,  or  dweUing-houses  situate  at  Gatehouse 
aforesaid,  and  in  the  tenures  or  occupation  of  John  Butterworth  and 
Thomas  Wike ;  to  hold  the  same  and  the  appurtenances  (except  as 
aforesaid)  unto  my  said  son,  John  Stott,  his  heirs,  or  assigns,  forever, 
or,  according  to  the  nature  or  tenure  thereof,  charged  and  chargeable 
nevertheless,  and  I  do  hereby  charge  the  same  estates,  tenements,  and 
hereditaments,  with  the  payment  of  the  sum  of  300^,  which  I  hereby 
give  and  bequeathe  to  my  daughter,  Sarah  Stott,  during  the  term  of 
her  natural  life ;  also  charged  and  chargeable,  and  I  do  hereby  charge 
the  same  estates,  tenements,  and  hereditaments  with  the  further  sum 
of  300^,  which  I  hereby  give  and  bequeathe  unto  my  daughter  Martha, 
the  wife  of  William  SutclifTe,  during  the  term  of  her  natural  life. 
Provided,  that  in  case  of  the  decease  of  my  said  son,  John  Stott,  with- 
out leaving  lawful  issue,  then  I  give  and  devise  the  same  estates, 
tenements,  and  hereditaments  to  my  son,  William  Stott,  to  hold  the 
same  to  him,  his  heirs,  and  assigns,  forever,  or,  according  to  the  na- 
ture or  tenure  thereof;  and  I  do  will,  order,  and  direct  that  my  said 
son,  John  Stott,  his  heirs  and  assigns,  shall  pay  to  my  daughter  Sarah 
lawful  interest  upon  the  said  legacy  or  sum  of  300^  so  given  and 
bequeathed  to  her,  and  charged  as  hereinbefore  mentioned,  during 
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the  term  of  her  natural  life  by  equal  half-yearly  payments,  the  first  of 
which  I  order  and  direct  shall  be  made  to  her  within  six  months  after 
the  decease  of  the  survivor  of  me  and  my  said  wife. 

Provided,  also,  and  it  is  my  will  and  mind  that  in  case  of  the  de- 
cease of  my  said  daughter,  Sarah,  without  leaving  lawful  issue,  then 
I  will,  order  q^d  direct,  and  I  do  hereby  give  and  bequeathe  the  said 
legacy  or  sum  of  300^  so  given  and  bequeathed  to  my  said  daughter, 
Sarah,  to  my  daughter,  Susan,  during  the  term  of  her  natural  life,  and 
the  interest  to  be  paid  in  like  manner ;  and  in  case  of  her  decease 
without  leaving  lawful  issue,  then  it  is  my  will  a|id  mind,  and  I  do 
hereby  give  and  bequeathe  the  said  legacies  to  my  said  sons  John 
and  William  Stott,  equally  betwixt  them;  and  provided,  that  in 
case  of  the  decease  of  my  said  sons  without  leaving  issue,  then  it  is 
my  will  and  mind,  and  I  do  hereby  give  and  bequeathe  the  said  legar 
des  equally  amongst  my  daughters  then  living,  share  and  share  alike, 
(except  as  to  my  daughter,  Martha,  and  her  issue,)  leaving  lav^ol 
issue,  and  I  will,  order,  and  direct  that  such  issue  shall  take  their  pa- 
rent's sha|e,  and  if  but  one,  that  one  only ;  provided,  that  in  case  of 
the  decease  of  my  said  daughter,  Martha,  leaving  lawful  issue  or 
children  under  age,  I  will,  order,  and  direct  that  such  children  shall 
receive  their  parent's  share,  if  more  than  one,  equally  amongst  them 
as  they  attain  their  respective  ages  of  twenty-one  years,  and  that  the 
interest  in  the  mean  time  shall  be  applied  in  their  bringing-up,  main- 
tenance and  education,  and  in  case  of  only  one  child,  to  that  one 
child  only.  Provided,  also,  that  in  case  of  the  decease  of  my  said 
daughter,  Martha,  without  leaving  lawful  issue,  then  I  will,  order,  and 
direct,  and  I  do  hereby  give  and  bequeathe  the  said  legacy  or  sum  of 
3002.  so  given  to  her  to  my  said  sons,  John  and  William  Stott,  equally 
between  them,  share  and  share  alike.  Also,  I  give,  devise,  and  be- 
queathe unto  my  son,  William  Stott,  all  that  my  tenement,  farm- 
building  and  premises  situate  at  Wuerdle,  in  the  parish  of  Rochdale 
aforesaid,  also  all  those  several  closes,  inclosures,  &c.,  being  parcel  of 
the  said  Benthouse  and  Gatehouse  estates  not  hereinbefore  disposed 
of^  commonly  called,  &c.,  to  hold  the  same  several  land  respective  tene- 
ments, herecUtaments,  and  privileges,  with  their  several  and  respective 
appurtenances,  &c.,  unto  my  son,  William  Stott,  his  heirs  and  assigns 
foiever,  or  according  to  the  nature  and  tenure  thereof,  charged  and 
chargeable  neverthdess  as  hereinbefore  mentioned.  Provided,  also, 
and  it  is  my  will  and  mind,  and  I  do  hereby  declare,  that  in  case  of  the 
decease  of  my  son,  William  Stott,  without  leaving  lawful  issue,  then 
I  give,  devise,  and  bequeathe  the  same  tenements,  hereditaments, 
and  premises  unto  my  said  son,  John  Stott,  his  heirs  and  assigns  for- 
ever, according  to  the  nature  and  tenure  thereof.  Also,  J  give,  devise, 
and  bequeathe  unto  my  daughters,  Sarah  Stott  and  Susan  Stott,  the 
leversion  of  the  messuage  or  dwelUng-house  in  the  tenure  of  my  sis- 
ters, Mary  Stott  and  Sarah  Stott,  bequeathed  to  them  for  life  in  my 
hte  father's  will,  and  the  appurtenances,  to  hold  them  from  and  im- 
mediately after  the  decease  of  the  survivor  of  my  said  sisters,  for  and 
during  their  joint  lives  and  the  life  of  the  survivor  of  them.  Provided, 
that  in  case  of  the  marriage  of  eitiier  of  my  said  daughters,  Sarah  or 
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Susan,  I  will  and  direct  that  the  benefit  in  the  said  dweliing-houee 
and  appurtenances  shall  from  thence  cease  and  go  to  the  other  of 
them ;  and  in  case  of  the  marriage  or  death  of  the  survivor,  then  I 
give,  devise,  and  bequeathe  the  reversion  in  the  said  messuage  or 
dwelling-house  and  appurtenances  to  my  son,  William  Stott,  to  hold 
the  same  to  him,  his  heirs,  and  assigns,  forever,  or  according  to  the 
nature  or  tenure  thereof,  charged  and  chargeable  neverUieless,  and  I 
do  hereby  charge  the  said  tenements  and  hereditaments  given  and 
devised  to  him  with  the  payment  of  the  sum  of  300/^,  which  I  hereby 
give  and  bequeathe  to  my  daughter  Molly,  the  wife  of  Edmund  Bam- 
ford,  to  be  paid  to  her  within  twelve  months  next  after  the  decease  of 
the  survivor  of  me  and  my  said  wife  and  my  sisters,  Mary  and  Sarah 
Stott;  also  charged  and  chargeable,  and  I  do  hereby  charge  the  said 
tenements  and  hereditaments  with  the  payment  of  the  further  sum  of 
300^,  which  I  hereby  give  and  bequeathe  to  my  daughter  Susan  Stott 
for  and  during  the  term  of  her  natural  life ;  and  it  is  my  will  and  mind 
and  I  do  hereby  order  and  direct  that  my  said  son,  William  Stott,  do 

f>ay  to  my  said  daughter,  Susan  Stott,  lawful  interest  for  the  same 
egacy  or  sum  of  300/.,  so  by  me  given  and  bequeathed  to  her  by  half- 
yearly  payments,  the  first  of  which  I  will,  order,  and  direct  shall  be 
paid  within  six  months  next  after  the  decease  of  me  and  my  said 
wife ;  provided  that  in  case  of  the  decease  of  my  ssdd  daughter,  Susan, 
without  leaving  lawful  issue,  then  it  is  my  will  and  mind,  and  I  do 
hereby  give  ana  devise  the  said  legacy  or  sum  of  money  so  bequeathed 
to  my  said  daughter,  Susan,  to  my  said  daughter,  Sarah,  during  the 
term  of  her  natural  life ;  and  I  will,  order,  and  direct  my  said  son, 
William  Stott,  his  heirs,  or  assigns,  to  pay  my  daughter,  Sarah,  law- 
ful interest  in  like  manner  on  the  said  legacy  or  sum  of  300/.  so  given 
and  bequeathed  to  her  and  charged  as  hereinbefore  mentioned.  Pro- 
vided, abo,  and  it  is  my  will  and  mind,  that  in  case  of  the  decease  of 
my  said  daughter,  Susan,  without  leaving  lawful  issue,  then  I  will,  order, 
and  direct,  and  I  hereby  give  and  bequeathe  the  said  legacy  or  sum 
of  300/.  so  given  and  bequeathed  to  my  daughther,  Susan,  to  my  said 
sons,  John  Stott  and  ^ilUam  Stott,  equally,  share  and  share  alike.  And 

Erovided,  that  in  case  of  the  decease  of  my  said  sons,  without  leaving 
Lwful  issue,  then  it  is  my  will  and  my  mind,  and  I  do  hereby  give 
and  bequeathe  the  said  legacy,  or  sum  of  money,  equally  amongst  my 
daughters,  then  living,  share  and  share  alike  (except  as  to  my  daugh- 
ter, Martha,  and  her  issue) ;  and  in  case  of  the  decease  of  any  of  my 
said  daughters,  (except  my  daughter,  Martha,  and  her  issue,)  leaving 
lawful  issue,  I  will  that  such  issue  shall  take  their  parent's  share,  and 
if  but  one,  to  that  one  only.  Provided,  further,  that  in  case  of  the 
decease  of  both  of  my  sons,  John  and  William  Stott,  without  leaving 
lawful  issue,  then  it  is  my  will  and  mind,  and  I  do  hereby  give,  devise, 
and  bequeathe  my  real  and  leasehold  estates  hereinbefore  given  and 
devised  to  them  respectively,  to  my  said  daughter,  Molly,  the  wife  of 
Edmund  Bamford,  to  hold  the  same  to  her,  her  heirs  and  assigns,  or 
according  to  the  nature  and  tenure  thereof. 

John  Stott,  the  testator,  died  in  1812,  seised  in  fee  of  the  mes- 
suages, &c.,  in  question.     WilUam,  his  son,  died  in  1817,  unmar- 
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riad  and  without  lawful  issue.  John,  the  other  son,  on  the  7th  or  8th 
of  November,  1840,  being  then  in  the  actual  possession  or  in  the  receipt 
of  the  rents  and  profits  of  the  several  messuages,  &c.,  mentioned  in 
the  writ,  executed  a  disentailing  deed,  and  thereby  conveyed  the  sev- 
eral messuages,  &c,  to  William  Roberts  and  his  heirs,  to  hold  the 
same  to  such  uses  as  he,  the  said  John  Stott,  party  thereto,  should  by 
any  deed  or  deeds  appoint,  and  in  default  of  appointment  to  the  use 
of  the  said  John  Stott,  his  heirs  and  assigns  absolutely.  The  same 
last-mentioned  John  Stott  died  in  1853,  unmarried,  and  without 
lawful  issue,  having,  by  his  will,  devised  the  premises  in  the  writ  men- 
tioned to  the  defendants  for  life ;  and  Molly,  the  daughter  of  the  first- 
mentioned  John  Stott,  died  in  1826.  The  plaintiff  was  her  heir  at 
law,  and  he  contended  that  in  consequence  of  the  decease  without 
leaving  issue  of  John  Stott  and  William  Stott,  the  sons  of  the  testa- 
tor, John  Stott,  the  estate  in  fee  which  by  the  will  was  given  to  Molly, 
the  wife  of  Edmund  Bamford  vested  in  the  plaintiff  as  her  heir ;  and 
that  the  disentailing  deed  executed  by  John  Stott,  the  son,  and  also 
his  will,  were  inoperative  as  against  the  plaintiff 

Cowlings  {Hugh  EtU^  with  him,)  for  the  plaintiff.  If  in  the  devise 
of  the  word  ^  children "  were  substituted  for  '<  issue,"  the  plaintiff 
must  succeed.  But  here  it  is  plain  that  ^  issue  "  means  '^  children." 
The  reference  to  the  parent  restricts  the  word  "  issue."  Pruen  v.  O5- 
bame,  11  Sim.  132 ;  Barker  v.  Barker^  21  Law  J.  Rep.  (n.  s.)  Chanc. 
794 ;  s.  c.  13  Eng.  Rep.  172 ;  SibUp  v.  Perr^,  7  Ves.  522L  Again, 
the  words  ^  in  case  of  the  decease  of  my  said  sons  without  issue  " 
mean  leaving  issue  at  their  deaths,  and  not  an  indefinite  failure  of 
issue. 

[Mavle,  J.  No  doubt,  primd  fade^  ^^  dying  without  leaving  issue  " 
means  leaving  issue  at  the  time  of  the  decease.] 

The  courts  have  always  been  astute  in  avoiding  the  application  of 
a  rule  good  in  itself,  but  firequently  harsh  in  its  application.  Doe  d. 
GaUifii  V.  GaUini,  3  Ad.  &  E.  340 ;  PoHer  v.  Bradley,  3  Term  Rep. 
143;  Roe  v.  Jefferey,  2  M.  &  S.  92 ;  Doe  d.  Smith  v.  Webber,  1  B.  & 
Aid.  713 ;  Olover  v.  Mondeton^  3  Bing.  13,  and  Doe  d.  Jones  v.  Owens, 
1  B.  &  Ad.  318.  In  the  latter  case,  Bayley,  J.,  referring  to  Bjoe  v. 
Jefferey,  says,  that  the  word  "  leaving "  would  seem  to  make  some 
difference.  At  least,  it  may  mean  leaving  at  the  death  of  the  person 
in  question,  and  will  be  construed  so  as  to  effectuate  the  intention. 
Here  the  intention  of  the  testator  is  clearly  shown  by  his  combining 
leasehold  and  fireehold  property  in  one  gut  The  court  will,  there- 
fore, not  allow  the  ordinary  hard  rule  to  apply. 

Mellish,  for  the  defendants.  The  case  is  governed  by  the  authori- 
ties. The  word  "leaving"  is  never  construed  to  refer  to  the  death 
of  the  person  in  the  case  of  realty,  in  the  absence  of  a  clearly 
expressed  intention.  Doe  d.  Todd  v.  Duesbury,  8  Mee.  &  W.  514 ; 
and  Doe  d.  Simpson  v.  Simpson,  4  Bing.  N.  C.  333,  show  that  this 
rule  of  construction  S&  well  settled.  In  both  those  cases  the  rule  was 
put  in  force,  although  it  defeated  the  remainder  over.     It  is  con- 
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tended,  on  the  other  side,  that  '<  issue  "  must  mean  children  or  issue 
living  at  the  death,  because  the  testator  has  used  the  same  expression 
with  respect  to  annuities  and  legacies,  in  which  case  it  must  certainly 
be  so  construed.  But  a  different  rule  prevails  in  the  caae  of  person- 
alty and  realty.  In  the  former  case,  ^Ueaving"  refers  to  the  tune  of 
death.  2  Jarman  on  Wills,  417,  citing  Forth  v.  Chapmanj  1  P.  Wois. 
663,  where  realty  and  personalty  were  included  in  the  same  devise. 
The  argument  comes  to  this ;  because  the  testator  knew  the  law  as 
to  personalty,  therefore  he  misunderstood  the  law  as  to  realty.  PoT' 
ter  V.  Bradley y  and  Boe  v.  Jefferey  are  explained  in  Wood  v.  Baron^ 
1  East,  259,  by  Lord  Kenyon.  In  the  former  case  the  decision 
turned  on  the  word  '<  behind ;"  in  the  latter,  the  rule  was  departed 
from  because  the  devise  over  was  for  life ;  and  that  was  also  the  case 
in  Olover  v.  Monckton, 

Cowlings  in  reply.  It  is  admitted  on  the  other  side  that  the  role 
is  a  technical  one.  In  the  cases  cited  for  the  defendant,  the  courts 
were  bound  to  give  effect  to  the  rule,  having  nothing  else  U)  guide 
them.  But  the  courts  will  always  escape  from  the  strict  construc- 
tion when  there  is  sufficient  for  that  purpose,  as  in  the  present  case. 

[Jbrvis,  G  J.  In  Cole  v.  Goble,  22  Law  J.  Rep.  (n.  s.)  C.  P.  148; 
8.  c.  20  Eng.  Rep.  234,  my  brother  Williams  says,  that  the  doubt 
expressed  by  Lord  Kenyon,  in  Porter  v.  BradUy^  as  to  the  decision 
in  Forth  v.  Chapman^  has  long  ago  been  stifled. 

Maule,  J.  According  to  the  plaintiff's  argument,  ''issue''  is 
equivalent  to  ^  heirs  of  the  body."  So  construed,  the  devise  gives 
an  estate  tail  to  John,  with  remainder  to  William.  K  it  can  be 
construed  as  a  remainder,  it  cannot  be  construed  as  an  executory 
devisej 

In  Doe  d.  Todd  v.  Duesbury^  the  court  admitted  the  strict  rule  of 
construction  to  be  a  good  one,  but  they  proceeded  to  interpret  tlie 
will  according  to  the  intention ;  it  is,  therefore,  no  authority  against 
the  plaintiff  when  contending  that  the  clear  intention  of  the  testator 
should  be  carried  out  if  possible. 

Jervis,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendants,  for  that  John  took  an  estate  tail,  and  not  an  estate  in  fee 
with  an  executory  devise  over.  It  is  admitted,  that  the  wori*  used 
in  the  proviso  following  the  gift  to  John  would  generally  convert  the 
fee  originally  given  to  him  into  an  estate  taiL  But  it  is  said,  that 
there  is  a  clear  intention  shown  that  the  words  should  not  have  that 
effect  in  the  present  case.  It  is  not  denied  by  the  defendants'  coun- 
sel that  the  court  will  put  a  different  construction  on  the  words  to 
effectuate  a  clear  intention.  But  here  the  court  is  asked  to  deduce 
such  intention,  merely  from  the  fact  of  the  comliination  of  personalty 
and  realty  in  one  gift.  Now,  it  is  well  established,  that  the  construc- 
tion to  be  put  on  the  words  "  dying  without  leaving  issue,"  depends 
on  the  nature  of  the  property  devised ;  that  in  the  case  of  a  devise 
of  realty,  they  will  be  construed  to  mean  an  indefinite  failure  of  issue, 
but  in  the  case  of  a  devise  of  personalty,  a  failure  of  issue  at  the 
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thne  of  tbe  death  of  the  first  taker.  We  are,  therefore,  asked  to 
conclude  that,  because  the  testator  knew  the  meaning  of  the  words 
as  applied  to  a  devise  of  personedty,  he  was,  therefore,  ignorant  of 
their  meaning  when  applied  to  a  devise  of  realty.  Nothing  but  the 
clearest  evidence  of  intention  can  justify  a  departure  from  a  settled 
rale  of  construction,  an*d  that  is  wanting  in  the  present  case. 

Maule,  J.  This  will  was  evidently  drawn  by  a  person  who  knew 
the  distinction  between  real  and  personal  property,  for,  to  the  devise 
to  John  and  his  heirs  forever,  he  adds,  ^  or  according  to  the  nature 
and  tenure  thereof ;"  and  the  same  words  are  repeated  in  the  pro- 
viso, showing  clearly  that  he  knew  the  difference  in  the  application 
of  the  law  when  applied  to  a  devise  of  realty,  and  when  applied  to 
a  devise  of  personalty.  The  same  words  are  used  in  the  devise  to 
William,  of  the  other  property,  and  also  in  the  proviso  in  favor  of 
John,  in  the  event  of  William  dying  without  leaving  lawful  issue. 
Then  comes  a  third  proviso,  which  provides,  that  in  case  of  the 
decease  of  both  John  and  William  without  leaving  lawful  issue,  the 
property  devised  to  them  respectively  is  to  go  to  Molly,  her  heirs  and 
assigns  forever,  ''or  according  to  the  nature  and  tenure  thereof."  It 
is  clear,  that  the  same  estate  is  intended  to  be  given  to  MoUy,  on  the 
hstppening  of  two  events,  as  was  intended  to  be  given  to  John  and  to 
William,  on  the  happening  of  one  event  The  same  words  are  used 
in  all  three  devises,  and  the  same  construction  is  to  be  put  upon 
each.  Then,  what  the  meaning  of  the  words  "vdthout  leaving  law- 
ful issue "  is,  has  been  long  well  established.  If  the  devise  be  of 
real  estate,  thev  mean  ''  a  general  failure  of  issue,"  but  if  the  devise 
be  of  leaseholds  or  personalty,  they  mean  ''  without  issue  living  at 
the  death  of  the  first  taker ; "  and  the  reason  of  this  distinction  is 
well  explained  in  the  judgment  of  Tindal,  C.  J.,  in  Doe  d.  Simpson  v. 
Simpson,  The  plaintifPs  counsel  contends,  that  an  intention  is  indi- 
cated in  this  wiU,  that  a  different  construction  should  prevail ;  but  I 
think  that  he  has  not  shown  that.  Where  a  testator  does  not  sufficient- 
ly indicate  what  his  intention  is,  certain  rules  have  been  laid  down  to 
guide  the  courts  in  construing  his  will,  in  order  that  some  effect  may 
be  given  to  it  In  the  present  case,  no  intention  is  shown  to  counter- 
vail the  well-established  rule  of  construction ;  and  the  effect  of  apply- 
ing that  is  to  ffive  John  an  estate  tail  in  the  property  in  question, 
which  was  well  barred  by  the  disentailing  deed  of  lo40.  The  defend* 
ants  therefore,  who  claim  through  him,  are  entitled  to  our  judgment 

Crbsswbll,  J.  I  am  of  the  same  opinion.  We  first  have  a 
devise  to  John  in  fee,  followed  by  a  proviso,  that  in  case  he  should 
die  without  leaving  issue,  the  estate  should  go  to  William.  Now, 
the  words  ''dying  without  issue"  sometimes  enlarge  the  previous 
estate,  as  in  hoe  d.  Todd  v.  Duesbury^  and  in  other  cases  cut  it 
down.  That  is  independently  of  the  effect  to  be  given  to  the  word 
'^leaving."  In  the  earlier  cases  it  was  contended,  that  the  words 
^  without  leaving  lawful  issue,"  meant  issue  living  at  the  death  of 
tile  first  taker.    But  the  cases  of  Doe  d.  Cad(^cm  v.  Ewa/rty  7  Ad.  & 
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E.  636,  and  Doe  d.  Todd  v.  Duesbury,  decided,  that  the  word  ^  leav- 
ing" has  not  that  effect.  But  on  the  part  of  the  plaintiff,  it  is  said, 
that  the  testator  has  here  shown  his  intention,  that  the  words  should 
not  receive  the  constraction  which  the  court  pats  on  them  when 
there  is  nothing  else  to  guide  them.  And  this  intention  is  deduced 
from  the  union  of  personalty  and  realty  in  one  gift.  But  no  conclu- 
sion can  be  drawn  from  this  circumstance,  since  a  different  role  of 
construction  obtains  in  the  two  cases. 


Judgment  for  the  defendanis. 


Benoe  t;.  SwAiNE,  administratrix* ' 

Jane  14, 1854. 

Practice  and  Procedure  —  Administratrix  —  Costs  on  Discontinuance. 

The  defendant  haying  died  afVer  issae  joined  and  notice  of  trial  given,  a  snggestion  of  hif 
death  was  dnij  made,  and  his  administratrix  appeared  and  pleaded  to  tlie  suirgestion. 
The  plaintiff  afterwards  apph'ed  to  a  judge  at  chambers,  for  leave  to  discontinue  on  pay- 
ment of  the  costs  of  the  pleaa  to  the  suggestion,  but  the  judge  niade  the  nsnal  order  on 

payment  of  full  costs :  — 

Etld,  that  the  order  was  ri^ht;  for  that  the  138th  section  of  the  Common  Law  Procedure 
Act  put  the  administratrix  in  the  same  position  as  if  she  had  been  the  original  defendant 
in  the  action. 

In  this  case,  the  plaintiff  had  declared  against  Thomas  Pftge  for 
obstructing  certain  sewers  of  the  plaintiff;  the  defendant  pleaded  not 
guilty,  and  traversed  the  plaintifTs  riffht  to  the  sewers.  Issue  was 
joined  on  the  3d  of  March,  1853,  and  notice  of  trial  was  given  for 
the  Sussex  Assizes,  to  be  held  on  the  14th  of  March.  On  the  13th 
of  March,  the  defendant  died  intestate,  and  on  the  following  30th  of 
September,  Mary  Swaine  took  out  administration  of  his  effects ;  and, 
on  the  10th  of  February,  1854,  the  plaintiff  made  a  suggestion  in  the 
copy  of  the  issue  of  the  death  of  Thomas  Page,  and  that  Mary  Swaine 
was  administratrix,  and  copies  of  the  suggestion  and  of  the  writ  in 
the  action  were  duly  served  on  her,  on  the  15th  of  April,  together 
with  a  notice  requiring  her  to  appear.  She,  accordingly,  entered  an 
appearance  as  administratrix,  on  the  21st  of  April,,  and  on  the  27tb 
of  April  obtained  an  order  of  Cresswell,  J.,  to  plead,  and  did  plead  to 
the  suggestion,. first,  that  none  of  the  injuries  complained  of  were 
committed,  by  the  intestate,  within  six  calendar  months  next  before 
his  death ;  and,  secondly,  that  the  administratrix  was  not  served  with 
a  copy  of  the  writ  or  suggestion,  or  vnth  the  notice  within  six  calen- 
dar months  next  after  she  took  upon  herself  the  administmtion.  On 
the  8th  of  May,  a  summons  was  taken  out  calling  on  her  to  show 
cause  why  the  plaintiff  should  not  be  at  liberty  to  discontinue^  cm 
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payment  of  the  costs  of  the  pleas  to  the  suggestion ;  and,  on  the  9th 
of  May,  Maule,  J.,  before  whom  cause  was  shown,  made  the  usual 
order  that  the  plaintiff  should  be  at  liberty  to  discontinue  on  payment 
of  costs,  the  plaintiff  undertaking  to  pay  such  costs  when  taxed,  and 
consenting  that,  in  default  of  payment  of  such  costs,  within  ten  days 
from  the  30th  of  May,  the  defendant  should  be  at  liberty  to  sign  judg- 
ment oifumpros*  The  costs  were  taxed  on  the  18th  of  May,  and  the 
master  gave  his  allocatur  to  the  defendant  for  S7L  Is.  4e{.,  being  the 
i^hole  costs  of  the  cause. 

June  9.  Norman  obtained  a  rule  mW,  caUing  upon  the  defendant 
to  show  cause  why  the  master  should  not  be  at  liberty  to  review  his 
taxation,  or  why,  on  payment  by  the  plsdntiff  to  the  defendant,  or  her 
attorney,  of  the  costs  occasioned  by  tiie  order  of  Maule,  J.,  the  plsdn- 
tiff should  not  be  at  liberty  to  abandon  the  said  order. 

Sdnce  now  showed  cause.  The  plaintiff  is  only  to  be  at  liberty  to 
discontinue  on  the  usual  terms,  that  is,  on  payment  of  costs  gener- 
ally, the  whole  costs  of  the  cause.  By  the  138th  section  of  the  (Com- 
mon Law  Procedure  Act,  15  &  16  vict  c.  76,  the  administratrix  is, 
so  far  as  the  present  question  is  concerned,  placed  in  the  same  posi- 
tion as  the  original  defendant  would  have  been  in  if  he  had  lived. 
That  section  provides  that  <'  the  pleadings  upon  the  declaration  and 
the  pleadings  upon  the  suggestion  shall  be  tried  together,  and,  in  case 
the  plaintiff  shall  recover,  he  shall  be  entitled  to  the  like  judgment  in 
respect  of  the  debt  or  sum  sought  to  be  recovered,  and  in  respect  of 
the  costs  prior  to  the  suggestion,  and  in  respect  of  the  costs  of  the 
suggestion,  and  subsequent  thereto,  he  shall  be  entitled  to  the  like 
judgment  as  in  an  action  originally  commenced  against  the  executor 
or  administrator."  The  plaintiff,  therefore,  if  the  cause  had  gone  to 
trial  against  the  administratrix,  and  he  had  recovered,  would  have 
been  entitled  to  costs  from  the  commencement  of  the  cause. 

[Jervis,  C.  J.  Nothing  is  said  as  to  what  is  to  happen  in  the  event 
of  the  verdict  being  for  the  administratrix.] 

The  whole  scope  of  the  section  is  to  put  her  in  the  position  of  the 
original  defendant,  and  he  would  have  been  entitled  to  full  costs  if 
he  had  succeeded. 

[JervIs,  C.  J.  Suppose,  at  the  trial,  the  jury  find  that  the  deceased 
defendant  did  obstruct  the  sewers,  but  that  the  plaintiff  did  not  prose- 
cute the  suit  against  the  administratrix  within  six  calendar  months, 
after  she  had  taken  out  administration,  what  would  be  the  result  ? 
¥he  plaintiff  says,  it  becomes  a  question,  then,  of  jurisdiction,  because, 
if  the  action  was  not  prosecuted  in  due  time,  it  does  not  survive.] 

Then,  it  is  like  a  plea  of  the  statute  of  limitations ;  it  is  not  a  plea 
of  want  of  jurisdiction. 

[Jervis,  C.  J.  Suppose  the  issues  as  to  the  obstruction  were  found 
for  the  plaintiff,  would  the  administratrix  be  liable  for  damages  ?] 

Yes,  de  bonis  test(Uor%s^  but  not  de  bonis  propriis. 

[Maule,  J.  The  plaintiff  is,  in  all  cases,  provided  for  by  the  138th 
section,  to  be  entitled  to  the  like  judgment  as  if  the  action  had  been 
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originally  commenced  against  the  administratrix.  If  she  does  not 
plead  plena  admimstravU^  I  suppose  she  would  be  liable  de  bonis 
prapriis^  because,  in  the  absence  of  such  a  plea,  her  bona  propria 
would  be  taken  to  be  bona  testatoris.] 

The  case  would  be  the  same  as  if  a  new  action  had  been  com- 
menced, within  the  proper  time  under  the  3  &  4  W^ilL  4,  c.  42,  s.  2, 
against  the  administratrix.  The  plaintiff,  if  he  recovered,  would  be 
entitled  to  damages  and  the  whole  costs  of  the  caase,  and  the  de* 
fendant  would  be  entitled  to  the  whole  costs  if  he  succeeded. 

JMaule,  J.    I  have  no  doubt  but  that  my  order,  allowing  the  pfadn- 
to  discontinue  on  payment  of  costs  generally,  wus  right ;  and  it  is 
not  suggested  that  the  master  has  allowed  too  mucn.] 

Norman^  in  support  of  the  rule.  The  prosecution  of  the  suit  against 
the  administratrix,  within  six  calendar  months  from  the  death  of  the 
intestate,  was  a  condition  precedent  to  the  plaintiff^  right  to  go  on. 
The  issue  raised  as  to  that,  is  first  to  be  tried,  and  if  found  for  tlie 
defendant,  the  judge  and  jury  have  no  further  jurisdiction;  for  the 
suit  has  abated,  and  it  is  then  in  the  same  condition  as  if  there  were 
no  suggestion  on  the  record.  In  The  King"  y.  CbAeift,  1  Stark.  511, 
after  issue  joined,  one  of  the  plaintiffs  died ;  no  suggestion  was  en* 
tered  on  the  record ;  and  Lord  EUenborough  held,  that  the  trial  was 
extra-judicial,  and  that  a  witness  in  it  was  not  indictable  for  perjury, 
the  entry  of  a  suggestion  being  a  condition  precedent,  under  the  8  & 
9  Will.  3,  c.  11,  s.  7,  to  the  plaintiff  going  on.  It  is  said,  the  defend- 
ant's plea  is  like  a  plea  of  the  statute  of  limitations ;  but,  it  is  more 
in  the  nature  of  a  plea  in  abatement ;  and  in  such  case,  if  the  plain* 
tiif  confesses  the  plea  to  be4rue,  as  he  confesses  the  defendant's  plea 
to  be  true  in  this  case,  by  asking  to  discontinue  the  action,  no  costs 
are  allowed.  Or  it  may  be  likened  to  a  plea  puis  darrein  canHnucmee^ 
in  which  case,  if  the  plaintiff  proceeds  with  the  action  and  the  de- 
fendant succeeds,  the  latter  is  not  entitied  to  any  costs  incuiied  {we* 
viously  to  the  plea.  So,  also,  in  the  case  of  a  repleader,  no  costs  are 
allowed  to  either  party,  nor,  except  in  the  discretion  of  the  court, 
when  a  new  trial  is  granted. 

[Jervis,  C.  J.  That  may  be  so  in  those  cases,  but  this  is  not  one 
of  them.  You  must  satisfy  us  that  the  administratrix  would  not  have 
been  entitied  to  the  general  costs  of  the  cause,  if  every  issue  had  been 
found  against  the  plaintiffl  The  138th  section  does  not  say  what 
judgment  is  to  follow  in  the  event  of  the  defendant  succeeding;  hnt 
I  ta!ke  it  that  the  legblature  intended  to  put  both  parties  in  the  same 
position,  so  far  as  the  present  question  is  concerned,  as  if  the  ad- 
ministratrix had  been  the  original  defendant  on  the  record;  tiiey 
meant  that  when  the  cause  was  in  a  certain  state  of  ripeness,  and  the 
defendant  happened  to  die,  all  the  money  that  had  been  previously 
spent  in  the  cause,  should  not  be  thrown  away,  but  that  the  cause 
should  proceed  just  as  if  he  had  not  died.] 

[Maulb,  J.  The  plaintiff  says  now:  "  I  have  improperly  brought 
the  present  defendant  into  court,  and  I  wish  to  discontinue  \dthoot 
paying  full  costs."    That  is  rather  a  reason  why  he  should  pay  them.] 
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Then,  it  is  submitted  that  the  138th  section  only  applies  to  cases 
where  the  action  sumves  generally,  and  not  to  the  present  case. 

JsRYis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
There  is  no  doubt  of  the  application  of  the  rule  as  to  costs  contended 
for  by  the  plaintiff,  in  the  case  of  a  plea  of  abatement,  or  of  a  plea 
puis  darrein  catUinuance ;  but,  it  is  not  applicable  here,  for  this  is 
neither  the  case  of  a  plea  in  abatement,  nor  of  a  plea  puis  darrein  conr 
iinuancej  but  a  case  where  the  plaintiff,  for  some  reason  or  other, 
-wishes  to  discontinue  the  action  he  has  brought  aminst  the  adminis- 
tratrix ;  and  the  question  is,  whether  he  is  to  be  lulowed  to  do  so  on 
other  than  the  usual  terms,  namely,  the  payment  of  costs  generally. 
Now,  the  object  of  the  Common  Law  Procedure  Act,  section  13§, 
was,  as  I  have  already  stated,  to  place  the  present  defendant  in  the 
same  position  as  if  she  had  been  the  original  defendant  in  the  action. 
Formerly  ihe  plaintiff,  on  the  death  of  the  original  defendant,  would 
have  been  obliged  to  commence  a  fresh  action  against  the  adminis- 
tratrix ;  but  the  legislature  has  now  said,  it  is  a  pity  that  the  money 
already  spent  in  the  cause  should  be  all  thrown  away :  let  the  cause 
proceed  just  as  if  it  had  been  commenced  originally  against  the  ad- 
ministratrix. If,  then,  in  that  case,  it  had  gone  on  to  trial,  and  the 
plaintiff  had  succeeded,  he  would  have  been  entitled  to  full  costs. 
Some  difficulty  would  seem  to  arise  from  nothing  being  said  in  the 
138th  section  as  to  what  the  judgment  is  to  be  if  the  defendant  suc- 
ceeds ;  but  common  justice  would  require  that  she  should  be  entitled 
to  the  usual  rights  of  a  defendant,  and  nothing  has  been  said  to  show 
that  she,  also,  would  not  be  entitled  to  full  costs  if  she  had  succeeded. 
1£  so,  ttus  is  the  ordinary  case  where  a  plaintiff  wishes,  for  reasons 
best  known  to  himself,  to  discontinue ;  and  my  brother  Maule  has 
made  an  order  giving  him  leave  to  do  so,  with  the  usual  condition, 
^^  upon  payment  of  costs."  That  order,  I  think,  was  quite  right,  and 
ought  not  to  be  set  aside.  This  rule  will,  therefore,  be  discharged, 
with  costs. 

Maule,  J.  I  am  of  the  same  opinion.  I  thought  this  was  an 
ordinary  case  where  the  plaintiff  wanted  to  discontinue  his  action, 
and  that  he  could  only  do  so,  as  is  usual,  on  payment  of  costs ;  and 
I  think  BO  still.  He  chose  to  go  on  with  the  action  against  the  admin- 
istratrix, and  she  having  been  once  made  a  defendant,  has  a  right  to 
have  the  action  determined,  and  to  receive  such  costs  as  she  would 
have  been  entided  to,  had  the  action  been  tried  out,  and  she  had  suc- 
ceeded. The  court  is  not  to  inquire  whether  the  action  was  well  or 
ill  brought  originally,  nor  how  the  questions  in  issue  would  have  been 
decided ;  possibly,  they  might  have  been  decided  in  favor  of  the  plain- 
tiff ;  but  all  the  court  knows  is,  that,  for  some  reason,  the  plaintiff 
wants  to  discontinue.  Now,  if  the  plaintiff  had  gone  on  to  trial,  and 
succeeded,  he  would  have  recovered  all  his  costs,  the  same  costs  as  he 
would  have  recovered  if  the  action  had  been  originally  commenced 
against  the  present  defendant ;  that  is  what  the  138th  section  says. 
Sorely,  the  defendant  ought  to  be  put  in  the  same  position  if  she  sue- 
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ceeds ;  and  nothing  has  been  said  to  show  that  she  ought  not,  or  that 
she  would  not  be  entitled  to  full  costs  in  the  event  of  her  succeeding. 
I  think,  therefore,  that  the  plaintiff  ought  not  to  be  allowed  to  discon- 
tinue on  other  than  the  usual  terms,  and  that  this  rule  should  be 
discharged. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  sub- 
stance of  the  138th  section  is,  that  where  the  cause  of  action  survives, 
whether  it  be  by  common  law  or  by  statute,  the  plaintiiT  is  at  liberty 
to  incorporate  against  the  executor  or  administrator,  all  the  steps  in 
the  proceeding  which  he  had  heretofore  taken  against  the  original 
defendant  The  plaintiff  has  done  that  here ;  he  hsui  a  perfect  right 
to  do  so,  but  he  must  take  the  consequences  of  having  done  it.  The 
ordinary  rule  as  to  costs  must  prevaiL 

Crowdeb,  J.  I  am  of  the  same  opinion.  The  administratrix,  by 
the  138th  section  of  the  Common  Law  Procedure  Act,  is  put  in  the 
same  position  as  if  she  had  been  the  original  defendant  in  the  action. 
If  the  original  defendant  had  lived,  and  the  plaintiff  had  discontinued, 
and  there  had  been  judgment  of  nonpros,  against  him,  the  defendant 
would  have  been  entitled,  under  the  4  Jac.  1,  to  his  full  costs.  The 
administratrix  is  to  be  put  in  the  same  position.  But  the  plaintiff 
wishes  to  avoid  judgment  of  non  pros.^  and  he,  therefore,  asks  leave 
of  the  court  to  discontinue,  and  the  court  imposes  on  him  the  ordi- 
nary condition,  namely,  the  payment  of  full  costs. 

Rule  dUchargedy  wUh  costs. 


Wilkin  v.  Beed. 

Jane  3, 1854. 

Amendment  at   Nisi  I^m  —  Common  Law  Procedure  Act —  i2«<w 

Question  in  Controversy. 

Section  222  of  the  Common  Lftw  Prooedoie  Act  only  anthoriies  such  MnendmentB  to  be 
made  by  a  judge  at  NUi  Frius  as  are  necessary  for  determining  the  real  qnestion  ^^^' 
troversy  between  the  parties,  that  is,  rtie  real  qnestion  which  the  parties  intended  to  nare 
tried,  not  any  qnestion  which  may  come  in  controversy  in  the  conne  of  the  trial,  aflfl 
which  was  not  m  controversy  before.  What  the  real  question  in  controversy  is,  is  a  mw- 
tcr  of  fact  to  be  determined  at  the  trial  by  the  judge,  from  the  pleadings  and  the  erideoce. 

The  declaration  allec^d,  that  the  defendant  fraudulently  represented  to  the  V^'^^^^  ^^"i^ 
reason  why  the  defendant  had  dismissed  P.  (a  clerk)  from  his  employ,  was  the  ^^'^ 
in  the  defendant's  business,  and  that  the  defendant  recommended  the  plaintiff  to  try  r**^ 
knowingly  suppressed  the  fact  that  P.  had  been  dismissed  on  account  of  dishonesty*  ^» 
evidence  was,  that  although  P.  had  been  guilty  of  dishonesty  while  in  the  dcfendanrj  c- 
ploy,  and  the  defendant  had  not  mentioned  that  fact  to  the  plaintiff,  yet  the  i^^ason  wr^JjIJ 
dismissal  was  that  given 


ad  not  mentioned  that  fact  to  the  plaintiff,  yet  the  J^^**<*^  IrLSj 
by  the  defendant-,  and  whether  the  defendant  htdtwavm/j 
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BDppfesaed  the  fact  of  P.*8  dishonest  had  not  been  in  oontroveny  between  the  parties  be- 
before  the  trial,  but  onljr  whether  the  defendant  had  given  the  true  reason  for  dismissing 

Hdd,  that  the  jndge  at  Nisi  Prins  had  rightly  refused  to  allow  the  declaration  to  be  amended 
bjT  striking  oat  the  allegation  that  the  defendant  fraudalently  represented  the  reason  of  dis- 
missal, and  snbstitating  for  it  an  allegation  that,  the  defendant  vandnlently  suppressed  the 
fiftct  tfa«t  P.  had  been  guilty  of  dishonesty. 

The  declaration  stated,  that,  daring  all  the  time  hereinafter  men- 
tioned,  the  plaintiff  practised  as  an  attorney  and  solicitor,  and  carried 
on  business  as  such.  That  one  Pargeter  applied  to  the  plaintiff  to 
employ  him  as  clerk  of  the  plaintiff  in  the  plaintiff's  said  business, 
of  which  the  defendant  at  the  time  of  the  false  and  deceitful  repre- 
sentations and  assertions  made  by  the  defendant  as  hereinafter  men- 
tioned, had  notice.  That  Pargeter  had,  before  the  time  of  committing 
the  said  grievances  by  the  defendant,  been  in  the  employment  of  the 
defendant  and  his  partners,  carrying  on  business  as  attorneys  and  soli- 
citors, and  had  ceased  to  be  in  such  employment;  and  thereupon, the 
defendant,  well  knowing  the  premises,  but  intending  to  deceive  and 
defraud  the  plaintiff,  and  to  induce  the  plaintiff  to  employ  Pargeter 
as  clerk  of  the  pliuntiff  in  the  plaintiff's  said  business,  falsely,  deceit- 
fully, and  fraudulently  [represented  and  asserted  to  the  plaintiff  that 
the  principal  reason  of  Fargeter  having  left  the  employ  of  the  defend- 
ant, and  his  said  partners,  was  the  alteration  that  had  recently  been 
made  in  the  practice  of  common  law  by  the  Common  Law  Proce- 
dure Act,  and  the  reduction  of  the  profits  of  that  branch  of  their 
business ;  that  the  only  branch  of  the  profession  in  which  the  defend- 
ant considered  Pargeter  deficient,  was  chancery;  but  that,  with  that 
exception,  considering  the  nature  of  the  plaintiff's  business,  the 
defendant  thought  the  plaintiff  would  find  Paigeter  very  useful,  and 
that  the  defendant]  recommended  the  plaintiff  to  try  Pargeter,  and  ' 
the  defendant  then  knowingly  suppressed  and  concealed  from  the 
plaintiff,  the  fact  that  Pargeter  had  been  [dismissed  from  the  employ- 
ment of  the  defendant  and  his  said  partners,  on  account  of  the  dis- 
honesty of  Pargeter] ;  by  means  and  in  consequence  of  which  said 
Mse  representations  and  assertions  of  the  defendant,  the  plaintiff, 
believing  and  relying  on  the  truth  of  the  said  representations  and 
assertions,  and  not  knowing  or  believing  to  the  contrary,  and  induced 
thereby,  afterwards  took  Pargeter  into  his,  the  plaintiff's,  employ  as 
clerk  in  the  plaintiff's  said  business,  and  Pargeter  entered  upon  the 
said  employ,  and  continued  for  some  time  therein ;  whereas,  in  fact, 
as  the  defendant  at  the  time  of  making  the  said  representations  and 
assertions,  well  knew^  [the  principal  reason  of  Pargeter  having  left 
tiie  said  employ  of  the  defendant  and  his  said  partners,  was  not  the 
reason  so  assigned,  represented,  and  asserted  by  the  defendant,  that, 
as  the  defendant  at  the  time  of  making  the  said  representations  and 
assertions,  well  knew  the  principal  reason  of  Pargeter's  having  left 
the  said  employ  of  the  defendant  and  his  said  partners  was,  that] 
Pargeter  had  been  dishonest,  and  had  committed  divers  acts  of  dis- 
honesty. And  the  plaintiff  says,  that  after  the  making  of  the  said 
false,  deceitful,  and  firaudulent  representations  and  assertions,  and 

VOL.  XXVI.  27 


314  COUET   OF  COMMON  PLEAS,  1854. 

Wilkin  V.  Reed. 

before  this  suit,  the  plaintiff  sustained  great  loss  and  damage  by 
reason  of  and  in  consequence  of  the  same,  in  this,  that  after  the  plain- 
tiff had  taken  Pargeter  into  his  said  employ,  and  whilst  the  plaintiff, 
induced  by,  and  relying  on  the  said  representations  and  assertions  of 
the  defendant,  was  employing  Pargeter  as  aforesaid,  Pargeter,  in  hb 
said  employ,  and  in  violation  of  his  duty  therein,  and  before  this  suit, 
improperly  and  fraudulently  obtained  and  received  moneys  of  the 
plaintiff,  and  improperly  and  fraudulently  appropriated  and  applied 
to  his  own  use,  certain  moneys  of  the  plaintiff,  and  certain  moneys 
which  he  ought  to  have  paid,  but  did  not  pay  to  the  plaintiff,  and 
improperly  and  fraudulently  omitted  to  apply  to  certain'  purposes  for 
and  on  behalf  of  the  plaintiff,  certain  moneys  which  he  ought,  as 
such  clerk,  to  have  applied  to  such  business  purposes,  and  improperly 
and  fraudulently  appropriated  and  applied  to  his  own  use,  certain 
moneys  of  clients  of  the  plaintiff  in  his  said  business,  and  for  which 
the  plaintiff  was  responsible ;  and  by  reason  of  the  premises,  the 
plaintiff,  before  this  suit,  wholly  lost  the  said  moneys,  and  was  dam- 
aged to  the  amount  of  the  same. 

Plea —  not  guilty,  and  issue  thereon. 

The  cause  was  tried,  before  Maule,  J.,  at  the  second  sittings  for 
London  in  last  Easter  term,  when  it  appeared  that  the  plaintiff,  an 
attorney,  in  November,  1852,  being  in  want  of  a  manag^g  clerk, 
Pargeter,  who  had  been  clerk  in  the  defendant's  office,  applied  fortiie 
situation,  whereupon  the  plaintiff  went  to  the  defendant  to  ioqaire 
about  Painter,  and  he  put  to  the  defendant  three  questions :  first, 
for  what  cause  Pargeter  had  left  the  defendant's  service ;  secondly, 
whether  he  was  sober ;  and,  thirdly,  whether  he  would  be  competent 
to  conduct  the  plaintiff's  business  during  the  plaintiff's  absence  firom 
home.  In  answer  to  the  first  question,  the  defendant  said,  that  Par* 
*  geter  had  been  dismissed  from  his  service  in  consequence  of  the 
decrease  in  the  common  law  business,  owins  to  the  changes  in  the 
law  introduced  by  the  Common  Law  Procedure  Act;  to  the  second, 
that  Pargeter  was  sober ;  and  to  the  third,  that  he  was  competent  to 
conduct  the  plaintiff's  common  law  business,  but  that  he  was  defi- 
cient in  his  knowledge  of  chancery  practice,  and  the  defendant  added: 
"  I  recommend  you  to  try  him."  The  plaintiff,  relying  upon  what 
the  defendant  had  told  him,  took  Pargeter  into  his  service ;  and  the 
latter  having  been  guilty  of  various  acts  of  embezzlement,  the  plain- 
tiff dismissed  him,  and  brought  the  present  action  against  the  defen(t 
ant  for  misrepresentation.  In  the  course  of  the  evidence,  it  appeared 
that  Pargeter  had  also,  while  in  the  defendant's  employment,  been 
guilty  of  embezzlement,  but  that  his  offence  had  been  overlooked,  and 
be  had  been  allowed  to  remain  in  the  defendant's  employment  for 
some  time  afterwards ;  and  that  the  real  cause  of  his  dismissal  was 
that  given  by  the  defendant 

Bylesy  Sergt,  for  the  plaintiff^  thereupon  applied  to  have  the  decla- 
ration amended  by  striking  out  the  above  allegations  within  bracket^ 
and  inserting,  instead  of  the  words  "  dismissed  from  the  employment 
of  the  defendant  and  his  said  partners  on  account  of  the  dishonesty  of 
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Paigeter,"  the  words  following,  "  while  in  the  employment  of  the 
defendant  and  his  said  partners,  guilty  of  dishonesty." 

The  learned  judge  refused  to  allow  the  amendment,  and  being  of 
opinion  that  there  was  no  evidence  to  support  the  declaration, 
directed  the  jury  to  find  a  verdict  for  the  defendant 

A  verdict  having  been  found  accordingly, 

Btflesj  Sergt,  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
or  why  the  record  and  proceeding  should  not  be  amended  under  the 
Common  Law  Procedure  Act^lB52,  and  a  new  trial  had.  ' 

Watson  and  Ltuhj  now  showed  cause.  First,  there  was  no  evi- 
dence to  go  to  the  jury  in  proof  of  the  declaration  as  originedly 
framed.  The  true  cause  for  the  dismissal  of  Pargeter  was  that  given 
by  the  defendant,  and  the  misrepresentation  alleged  was,  therefore, 
disproved ;  secondly,  assuming  that  the  court  has  the  power  to  review 
the  judge's  decision  at  Nisi  Prius,  the  amendment  was  rightfully 
refused.  Section  222  of  the  Common  Law  Procedure  Act  enacts, 
that, ''  It  shall  be  lawful  for  the  superior  courts  of  common  law  and 
every  judge  therecrf*,  and  any  judge  sitting  at  Nisi  Prius,  at  all  times  to 
amend  all  defects  and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  any  thing  in  writing  to  amend  by  or  not,  and  whether  the  defect 
or  error  be  that  of  the  party  applying  to  amend  or  not;  and  all  such 
amendments  may  be  made  with  or  without  costs,  and  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit ;  and  aU  such  amendments  as  may 
be  necessary  for  the  purpose  of  determining,  in  the  existing  suit, 
the  real  question  in  controversy  between  the  parties,  shall  be  so  made." 
The  judge  is  only  to  make  such  amendments  as  may  be  necessary 
for  determining  the  real  question  in  controversy.  Then,  by  whom  or 
by  what  is  it  to  be  determined  what  is  the  real  question  in  controversy  ? 

[Maule,  J.  I  should  be  disposed  to  think  it  is  a  question  of  fact, 
to  be  determined  by  the  judge  from  the  pleadings  and  the  evidence. 
It  may  frequently  happen  that  in  consequence  of  imperfect  instruc- 
tions given  to  the  pleader,  the  real  question  in  dispute  may,  although 
well  known  to  the  parties,  not  be  raised  by  the  record ;  then,  when 
once  the  existence  of  the  real  question  in  controversy  is  proved,  and 
that  it  was  that  question  which  the  parties  came  to  try,  tne  jud^  is 
to  amend.  The  statute  means  t^at  ne  is  to  enable  them  to  raise  the 
question,  not  every  question  that  might  be  raised.  It  was  not  intend- 
ed that  if  at  the  trial  one  of  the  parties  found  he  could  not  succeed 
upon  what  was  disputed,  he  should  be  enabled  to  dispute  something 
else  that  happened  to  come  out  in  the  course  of  the  evidence.] 

The  real  question  in  controversy  here  was  well  raised  by  the  record. 
Both  parties  well  knew  what  was  in  dispute  before  the  trial,  and  at 
the  trial,  namely,  whether  the  defendant  had  fraudulentiy  misrepre- 
sented the  real  cause  of  Pargeter's  dismissal. 

[Jervis,  C.  J.     You  admit  that  a  fraudulent  misrepresentation  is 
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actionable,  an4  that  the  real  question  is,  was  there  that  fraudulent 
misrepresentation  ?  The  plaintiff  says,  the  defendant  fraudulentiy 
suppressed  the  fact  that  Pargeter  had  been  guilty  of  dishonesty,  and 
that  amounts  to  a  fraudulent  misrepresentation,  and  he  wants  to 
have  that  upon  the  record.] 

This  is  not  a  declaration  for  fraudulent  misrepresentation  generally, 
but  for  a  misrepresentation  of  a  particular  fact;  and  even  if  the 
amendment  were  made,  the  declaration  would  disclose  no  cause  of 
action,  and  the  defendant  would  have  demurred ;  that  is  another 
objection  to  the  amendment 

[Jervis,  C.  J.  Are  you  right  in  saying  that  the  true  test  is,  the 
effect  the  amendment  would  have  o^  the  validity  of  the  pl^ding  ? 
The  plaintiff  might  say,  the  declaration  is  good  as  amended,  and  I 
have  a  right  to  go  to  a  court  of  error  to  have  that  question  decided  ?] 

K  the  allegation  of  Pargeter's  dishonesty  is  inserted  in  the  decla- 
ration, there  must  also  be  inserted  the  allegation  that  the  defendant 
had  condoned  the  offence,  and  then  there  clearly  would  be  no  duty 
on  the  latter  to  disclose  an  offence  which  he  had  forgiven. 

[Maule,  J.  It  may  be  very  questionable  whether  a  simple  sup- 
pression of  what  is  not  asked  for  is  ground  for  an  action.  If  a  man 
comes  to  me  and  asks  me  whether  my  coachman  knows  the  town, 
and  whether  he  is  competent  to  drive  a  pair  of  horses,  am  I  bound 
not  only  to  answer  his  questions  but  to  add,  if  the  fact  is  so,  that  the 
coachman  is  a  drunken  fellow  ?] 

A  full  disclosure  of  all  facts  within  the  knowledge  of  the  party 
answering,  is  only  obligatory  upon  him  where  the  basis  of  the  con- 
tract is  a  full  disclosure,  as  in  policies  for  insuring  life ;  but  where 
that  is  not  the  case,  a  mere  fraudulent  suppression  is  not  actionable. 
In  the  present  case  the  plaintiff  limited  his  inquiries  to  three ;  the 
defendant  was  only  liable  for  fraudulent  misrepresentation  or  con- 
cealment as  to  them.  If  he  had  been  asked  specifically,  ''  Is  Parge- 
ter honest  ?  "  would  he  have  been  liable  to  an  action  lor  refusing  to 
answer  ? 

[Maule,  J.  .  Certainly  not.  But  the  defendant  said,  ^<  I  recom- 
mend you  to  try  him."  If  Pargeter  had  recentiy  been  guilty  of 
misconduct,  which  would  prevent  any  person  from  taking  him,  and 
the  defendant  knew  that,  would  not  his  simple  recommendation 
contain  a  concealment,  for  which  an  action  might  be  maintained  ?] 

It  is  clear,  in  this  case,  there  was  not  such  a  concealment,  because 
the  defendant  himself  kept  Pargeter  in  his  employment  for  some 
time  after  the  knowledge  of  his  dishonesty. 

[They  then  proceeded  to  argue,  that  the  court  had  no  power  to 
review  the  decision  of  a  judge  who  refuses  an  amendment  at  Nisi 
Prius ;  but  as  the  court  cud  not  hear  any  argument  on  the  other  side, 
and  gave  no  decision  on  the  point,  the  argument  of  the  plaintiff's 
counsel  is  omitted.] 

Cbuchi  in  support  of  the  rule.  The  defendant  seeks  to  narrow  the 
case  too  much.  In  order  to  ascertain  what  the  substantial  question 
between  the  parties  was,  it  is  necessary  to  consider  more  tiian  the 
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three  specific  questions  pat  to  the  defendant  It  is  clear  that  the 
plaintiff  wanted  a  clerk  to  fill  an  office  of  trust,  to  attend  to  his 
business  during  his  absence,  and  the  circumstances  under  which 
the  inquiries  were  made  of  the  defendant  show  that  the  trfaintiff 
required  an  honest  man.  It  was  not  necessary  for  the  plamtiff  to 
ask,  in  so  many  words,  ^  Is  Pargeter  an  honest  man  ?  or,  has  he 
been  guilty  of  oishonesty  ?  "  Nor  does  the  fact  of  his  having  asked 
some  questions  justify  the  defendant  in  suppressing  the  information 
that  Pargeter  had  been  dishonest,  for  substantially,  the  plaintiff  was 
asking  as  to  Pargeter's  character.  That  being  so,  there  was  evidence 
to  go  to  the  jury,  upon  the  declaration  as  it  was  originally  framed, 
for  it  alleges  that  the  defendant  intended  to  deceive  and  defiraud  the 
plaintiff,  and  to  induce  him  to  employ  Pargeter.  The  defendant,  by 
saying,  <'  I  recommend  you  to  try  him,"  meant  that  he  could  recom- 
mend him,  not  merely  as  a  person  of  capacity,  but  as  trustworthy 
also. 

[Jervis,  C.  J.  Assuming  that  what  the  defendant  said  was  a 
warranty  as  to  Pargeter's  character,  there  is  no  charge  of  a  fraudulent 
misrepresentation  as  to  the  recommendation.  The  foundation  of  the 
action  is,  that  the  defendant  falsely  misrepresented  the  cause  of 
dismissal.] 

[Maule,  J.  The  evidence  was  clear  that  the  cause  of  dismissal 
was  truly  stated  by  the  defendant] 

Then  it  is  submitted,  that  the  amendment  ought  to  have  been 
made.  The  substantial  question  which  the  parties  came  down  to 
try  was,  whether  the  defendant  had  fraudulently  suppressed  what  he 
one^ht  to  have  disclosed  respecting  Pargeter's  character,  in  order  to 
induce  the  plaintiff  to  employ  him. 

tINfAULE,  J.  But  the  declaration  with  the  proposed  amendment 
not  raise  that  question.  There  is  no  averment  that  the.  sup- 
pression was  fraudulent  And  whether  the  defendant  fraudulently 
suppressed  the  fact  of  Pargeter's  dishonesty,  was  not  the  question  in 
controversy  between  the  parties.] 

If  not  of  itself  the  real  question,  it  was  necessary  for  the  determi- 
nation of  the  real  question.  Then,  lastly,  the  court  has  power  to 
review  the  decision  of  the  judge  at  Nisi  rrius. 

Jervis,  C.  J.  We  need  not  hear  you  on  that  point,  for  as  the 
other  part  of  the  case  fails,  it  does  not  arise.  I  am  of  opinion,  that 
on  neither  ground  on  which  the  rule  was  obtained  can  it  be  made 
absolute.  It  is  contended  in  the  first  place,  that  enough  was  proved 
to  support  the  declaration  without  the  amendment  But  without  the 
allegation  that  the  defendant  fraudulently  represented  that  he  had 
dismissed  Pargeter  on  account  of  the  decrease  in  the  business,  the 
declaration  is  insufficient  The  representation  which  it  is  alleged 
was  fraudulent  and  false,  turned  out  to  be  true ;  you  cannot  then 
strike  that  allegation  out  and  leave  only  the  recommendation  to  try 
Pargeter.  The  fraud  charged  in  the  declaration  applies  to  the  repre- 
sentation and  not  to  the  recommendation.  Then  it  is  said,  secondly, 
the  amendment  ought  to  have  been  made ;  but  amendments  are  to 

27  • 
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be  made  for  the  purpose  of  determining  the  real  question  in  ooBtro- 
versy  between  the  parties.  The  question  in  controversy  here  was, 
whether  the  defendant  had  falsely  and  fraudulently  represented  the 
cause  of  Pargeter's  dismissal — not  whether  he  had  been  guilty  of 
dishonesty,  nor  whether  the  defendant  had  recommended  him,  neither 
of  which  were  disputed.  If,  therefore,  the  allegation  as  to  the  fraudu- 
lent representation  of  the  cause  of  dismissal  were  struck  out,  the 
only  tiung  in  dispute  would  be  struck  out  I,  therefore,  think  that 
the  amendment  was  rightfully  refused,  and  that  this  rule  ought  to  be 
discharged. 

Maule,  J.  I  thought,  at  the  trial,  from  the  pleadings,  and  the 
opening  of  counsel,  and  from  the  evidence,  that  the  question  in  oon« 
troversy  between  the  parties  was,  whether  the  defendant  had  truly 
said  that  he  had  dismissed  Pargeter  on  account  of  the  decrease  of 
business  or  not.  If  that  were  true,  the  defendant  established  his 
case ;  if  not  true,  the  plaintiff  established  Us.  The  3  &  4  WilL  4,  c. 
42,  allowed  amendments  only  in  matters  not  material  to  the  merits 
of  the  case,  and  the  proposed  amendment,  if  made  at  all,  can  only 
be  made  under  the  Common  Law  Procedure  Act,  and  that  enables 
the  judge  to  make  "  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question  in  con- 
troversy between  the  parties."  Now,  what  is  the  real  question  in 
controversy  is  a  matter  of  fact,  and  that  matter  of  fact  is  to  be 
decided  by  the  judge.  The  framers  of  the  Common  Law  Procedure 
Act  intended  to  extend  the  powers  of  amendment  given  by  the  act 
of  Will.  4,  and  which  only  applied  to  matters  not  material  to  the 
merits,  and  they  provided  for  the  determination  of  the  real  matter  in 
issue  in  the  suit ;  for  there  may  be,  and  often  are,  cases  where  the 
real  matter  is,  by  some  mistake  or  oversight,  not  raised  by  the  {dead- 
ings.  Now,  under  the  new  act,  in  such  cases,  that  may  be  put  upon 
the  record  which  was  not  put  on  the  record  before,  but  which  must 
be  shown  to  the  satisfaction  of  the  judge  to  exist  Now,  what  was 
the  controversy  which  existed  in  the  present  case,  and  which  was 
not  raised  by  the  record  ?  That  there  was  a  controversy  as  to  the 
true  cause  of  dismissal  is  dear;  but  there  was  no  dispute  as  to 
whether  Pargeter  had  been  guilty  of  dishonesty,  nor  whether  the 
fact  of  his  having  been  guilty  of  dishonesty  had  been  fraudulently 
suppressed.  Certainly,  neither  of  those  two  latter  questions  were 
raised  by  the  record,  but  I,  as  a  judge,  did  not  suppose  they  were 
ever  in  controversy,  and  therefore  decided  that  they  ought  not  to  be 
raised  upon  the  record.  It  was  not  intended  by  the  framers  of  the 
Common  Law  Procedure  Act,  that  amendments  should  be  made  to 
raise  questions  never  in  controversy  between  the  parties.  All  ques- 
tions are  to  be  excluded,  and  intentionally  so,  except  those  which  the 
parties  hoped  and  intended  to  try  in  the  cause ;  and,  as  to  them, 
amendments  are  to  be  made  so  as  ^  the  real  question  in  controversy  " 
may  be  determined.  In  the  present  case,  there  was  nothing  to  show 
that  the  question  sought  to  be  raised  by  the  proposed  amendment 
was  ever  in  controversy  between  the  parties ;  on  the  contrary,  it  was 
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clear  that  it  was  never  intended  to  be  raised  by  the  record,  nor  ever 
existed  in  fact 

Cresswsll,  J.  I  am  entirely  of  the  same  opinion.  The  question 
now  intended  to  be  raised  was  never  in  controversy  between  the 
parties,  and  whether  it  was  or  not  was  a  matter  to  be  determined  by 
the  judge.  I  think,  therefore,  that  the  amendment  was  rightly 
refused. 

Crowder,  J.  I  think  the  judge  was  ri^ht  on  both  points.  On  the 
declaration,  as  it  stood  without  the  amendment,  there  was  nothing  to 
go  to  the  jury  in  favor  of  the  plaintifil  On  the  contrary,  the  mate- 
rial allegation  that  the  defendant  had  fraudulently  misrepresented 
the  cause  of  Pargeter's  dismissal  was  disproved.  Now,  the  question 
raised  by  that  afiegation  was  the  only  one  in  controversy  between 
the  parties ;  but  an  amendment  is  asked  for,  to  raise  the  question, 
whether  the  defendant  had  fraudulently  suppressed  the  fact  of  Par* 
geter  having  been  guilty  of  dishonesty,  that  being  a  question  which 
was  never  in  controversy.  The  amendment,  therefore,  was  rightly 
refused. 

Bule  discharged. 


Charles  and  another  v.  Alton. 

Juno  8, 1854. 

Pleading —  Circuity  of  Action — Identity  of  Sum  claimed —  Charter ' 
party  —  JF^reight — Negligence  in  insuring — Damages, 

• 

A  plea  is  not  g^ood  in  aroidanoe  of  circaity  of  action  unless  it  shows  that  the  snm  which 
toe  defendant  is  entitled  to  reooTer  from  the  plaintiff  must,  in  law,  be  the  same  as  that  for 
which  the  plaintiff  sues. 

Bj  a  charter-party  A  agreed  to  pay  B,  the  master  of  a  vessel,  one  third  of  the  freight  at  the 
final  sailing  of  the  vessel,  the  same  to  be  returned  to  A  if  the  cargo  should  not  be  delivered 
at  the  port  of  destination,  A  insuring  at  the  owners'  expense  and  deducting  the  costs  out 
of  the  first  payment.  A  paid  the  one  third  freight,  deducting  the  costs  of  insurance.  The 
ship  and  cnrgb  were  lost,  and  A  brought  his  action  to  recover  back  the  one  third  freight 
B  pleaded  Uiat  the  loss  of  the  one  third  freight  was  a  loss  which  A  was  to  be  insured 

y  against;  that  A  insured  so  negligently  that  the  insurance  was  useless;  and  that,  by  such 
negligence,  A  became  liable  to  B  for  the  same  amount  which  he  now  claimed  from  a  and 
to  make  good  the  same  to  B  :  — 

Eddy  that  the  plea  was  bnd ;  that  the  conclusion  of  law  as  to  A's  liability  was  not  warranted 
by  the  facts  stHted,  as  the  amount  to  be  recovered  by  B  as  damages  for  A's  ncgligenco 
was  not  necessarily  identical  with  that  sued  for  by  A.    Dubitante  Cbowdkh,  J. 

The  declaration  stated  that  on  the  3d  of  July,  1852,  it  was,  by 
charter-party,  mutuallv  agreed  between  the  defendant,  master  of  the 
good  ship  or  vessel  called  The  Swea,  and  the  plaintiffs,  that  the  vessel 
being  tight,  stanch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shomd,  with  all  possible  dispatch,  proceed  direct  to  Hartlepool,* and 
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there  load  from  the  agents  of  the  plaintiffs  %fall  and  complete  cargo 
of  coals,  which  the  plaintiffs  bound  themselves  to  ship,  not  exceeding 
what  the  ship  could  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  and  being  so  loaded  should 
therewith  proceed  to  Point  de  Galle,  Ceylon,  or  so  near  thereto  as 
she  might  safely  get,  deliver,  &c.  That  the  freight  should  be  paid 
at  and  after  the  rate  of  26L  per  keel  of  twenty-one  tons  four  hundred- 
weight on  the  quantity  delivered  in  full,  (the  act  of  CJod,  the  queen's 
enemies,  fire,  restraint  of  princes,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 
or  kind  soever  during  the  voyage  always  excepted.)  That  the  freight 
should  be  paid,  one  third  by  bill  at  three  months  from  the  final  sail- 
ing of  the  vessel  from  her  last  port  in  Great  Britain,  or  in  cash  under 
discount,  the  same  to  be  returned  if  the  cargo  was  not  delivered  at 
the  port  of  destination,  the  charterers  to  insure  the  amount  at  the 
owners'  expense,  and  deduct  the  cost  of  doing  so  from  the  first  pay- 
ment of  freight,  and  the  remainder  by  bill  at  three  months'  date  frt>m 
the  delivery  of  a  certificate  to  the  charterers,  signed  by  the  con- 
signees, of  the  right  and  true  delivery  of  the  whole  cargo,  agreeably 
to  bills  of  lading,  less  cost  of  coals  short  delivered,  or  in  cash,  under 
discount  at  5L  per  cent  per  annum,  at  the  charterers'  option.  That 
the  vessel  did  proceed  to  Hartlepool,  and  there  load  a  frdl  and  com- 
plete cargo  of  coals,  and  did  therewith  proceed  on  her  voyage,  and 
the  plaintiffs  paid  to  the  defendant  one  third  of  the  freight,  after 
deducting  the  cost  of  insuring,  by  bill  for  166/.  Us.  lld,<,  at  three 
months  from  the  final  sailing  of  the  vessel  from  her  last  port  in 
Great  Britain,  which  bill  was  afterwards  and  before  action  brought 
duly  paid,  and  121.  19s.  2<Lj  by  check  under  discount,  according  to 
the  terms  of  the  charter-pax^.  That  the  cargo  never  was  delivered* 
at  its  port  of  destination,  and  although  the  plaintijBEs  have  done 
every  thing  in  their  power  to  entitle  them  to  have  the  amount  so  paid 
by  the  plaintiffs  in  respect  of  freight  returned  and  repaid  to  them 
according  to  the  terms  of  the  charter-party,  and  although  a  reasonable 
time  in  that  behalf  h&is  long  since  elapsed,  yet  the  defendant  has  not 
returned  to  the  plaintiffs  the  amount  so  paid  in  respect  of  freight, 
contrary  to  the  terms  of  the  charter-party.  There  were  counts  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiffs,  and 
for  money  paid  by  the  plaintiffs  for  the  defendant  at  his  request,  and 
for  money  found  to  be  due  from  the  defendant  to  the  plainti£&  on 
accounts  stated  between  them.  , 

Second  plea,  that  the  cargo  was  not  delivered  at  the  port  of  des- 
tination by  reason  of  the  dangers  and  accidents  of  sea  happening  to 
the  ship  in  the  course  of  her  voyage  in  the  charter-party  mentioned, 
and  before  the  completion  thereof,  whereby  the  ship  was  wrecked 
and  wholly  lost  during  her  voyage,  to  wit,  at  the  Cape  of  Good 
Hope,  and  before  her  arrival  at  the  port  of  destination,  and  the 
delivery  of  the  cargo  was  entirely  prevented,  and  the  freight  payable 
in  respect  thereof,  including  the  part  so  to  be  returned,  as  iu  the 
declaration,  was  wholly  lost,  and  the  loss  of  the  part  of  the  freight  to 
be  itturned  was  such  a  loss  as  was  by  the  provisions  of  the  charter* 
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party  to  be  insured  against  by  the  plaintiffs  at  the  owners'  expense, 
and  the  insurance  by  the  charter-party  required  would,  if  the  same 
had  been  effected  according  to  the  form  and  effect,  true  intent  and 
meaning  of  the  charter-party,  have  indemnified  the  defendant  against 
the  loss  of  one  third  of  the  freight  which  was  to  be  returned  by  him 
in  the  event  of  the  non-delivery  of  the  cargo  at  the  port  of  destination. 
That  although  the  plaintiffs  charged  the  defendant  with  the  cost  of 
insuring  one  third  of  the  freight,  and  deducted  such  cost  from  the 
amount  of  the  one  third  of  the  freight  so  paid  to  the  defendant,  and 
although  they  could  and  might  with  the  use  of  reasonable  care  and 
diligence  have  effected  a  good  and  sufficient  insurance  in  the  usual 
coarse  of  business,  according  to  the  true  intent  and  meaning  of  the 
charter-party,  whereby  the  defendant  and  the  owners  of  the  ship  would 
have  been  fully  and  sufficiently  indemnified  against  the  loss  of  the 
one  third  of  the  freight  so  by  him  to  be  returned,  yet  the  plaintiffs  did 
not  take  or  use  reasonable  or  ordinary  care  and  diligence  in  insur- 
ing such  one  third  of  the  freight,  and  did  not  insure  the  same  in  the 
usual  course  of  business,  but  improperly  deviated  from  the  usual 
coarse  of  business  in  effecting  such  insurance,  and  effected  the  same 
in  such  a  negligent,  insufficient,  and  improper  manner,  and  so  out  of 
the  usual  course  of  business,  and  with  such  improper  and  insufficient 
assurers  or  underwriters  that  by  and  through  the  negligent  and  im- 
proper conduct  of  the  plaintiffs  in  effecting  such  insurance  and  their 
improper  deviation  from  the  usual  course  of  business)  the  insurance 
became  of  no  use  or  value,  and  the  defendant  by  reason  of  such  im- 
proper conduct  and  deviation  has  sustained  damages  to  the  amount 
of  one  t^ird  of  the  freight  so  insured,  and  the  plaintiffs  thereby,  before 
the  commencement  of  this  suit,  became  liable  to  the  defendant  for 
the  s^me  (being  the  amount  in  and  by  the  first  count  claimed  by  the 

Elaintifis  to  be  repaid  and  returned  to  them  by  the  defendant)  and 
able  to  make  good  to  the  defendant  such  amount  as  he  should  have 
to  return  to  the  plaintiffs  under  their  charter-party,  and  any  and  every 
sum  of  money  paid  or  returned  by  the  defendant  to  the  plaintiffs  in 
respect  of  the  freight,  or  recovered  by  the  plaintiffs  under  the  first 
count,  will  be  the  damages  sustained  by  the  defendant  by  reason  of 
such  improper  conduct  and  deviation,  and  the  defendant  will  be  dam- 
nified to  that  extent 

Ninth  plea,  as  to  the  sum  of  185/.  3^.  9d,^  parcel  of  the  plaintiffs' 
claim,  as  to  the  residue  of  the  declaration,  and  other  parcel  than  the 
sum  of  89/.  10s,  in  the  seventh  plea  excepted,  says,  that  the  sum  of 
185^  35.  9(L  b  the  amount  of  one  third  of  the  freight  in  the  first  count 
mentioned,  which  was  by  the  terms  of  the  charter-party  therein  men- 
tioned to  be  returned  by  the  defendant  to  the  plai^ntiffs  if  the  cargo  of 
the  vessel  therein  mentioned  was  not  delivered  at  the  port  of  destina- 
tion, and  the  sum  of  185L  3s.  dcL  parcel,  &c.,  is  made  up  of  the  two 
sums  of  166/.  lis.  lid.  and  12L  9s.  2d.  in  the  first  count  mentioned, 
and  the  costs  of  insuring,  in  that  count  also  mentioned,  being  the  fur- 
ther sum  of  5L  12s.  8dL,  and  the  sum  of  185/.  12^.  9d.  is  the  same  sum 
sought  to  be  recovered  by  the  first  count  of  the  declaration  as  one 
third  of  the  freight ;  and  the  defendant  says  that  the  sum  of  185L  3s. 
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9d.  is  not  payable  by  the  defendant  to  the  plaintifis  othernrise  dian 
under  the  terms  of  the  charter-party  in  the  first  count  mentioned,  and 
as  the  oiie  third  part  of  the  freight  to  be  returned  to  the  plaintiffs  in 
case  of  the  non-delivery  of  the  cargo  therein  mentioned  at  the  port  of 
destination,  and  that  the  same,  if  recoverable  at  all,  is  recoverable 
under  the  first  count ;  and  the  defendant  says  that  the  vessel  in  the 
first  count  mentioned  was  wrecked  and  lost,  and  the  delivery  of  the 
cargo  at  the  port  of  destination  whoUy  prevented  in  the  manner  in 
the  second  plea  mentioned,  and  which  second  plea  the  defendant  av»s 
to  be  entirely  true,  and  the  plaintiffs  thereupon  claimed  from  the  de- 
fendant the  sum  of  185//  35.  9^,  as  money  received  by  the  defendant 
for  the  use  of  the  plaintiffs,  and  as  money  paid  by  the  plaintif&  for 
the  use  of  the  defendant,  at  his  request  That  before  the  commence- 
ment of  this  suit  the  plaintiffs,  by  reason  of  the  negligent  and  im- 
proper conduct  in  insuring  as  in  the  second  plea  mentioned,  and  their 
improper  deviation  from  the  usual  course  of  business  therein  men- 
tioned had  become  and  were  and  still  are  liable  to  indemnify  the  de- 
fendant against  paying  or  returning  to  the  plaintiffs  the  sum  of  185^ 
3^.  9d.,  or  any  part  thereof,  and  to  make  good  the  loss  sustained  by 
such  negligent  and  improper  conduct  and  deviation,  such  loss  being 
the  sum  of  185/.  35. 9cL  in  the  introductory  part  of  this  plea  mentionec^ 
and  any  and  every  sum  of  money  payable  or  returnable  by  the  defend- 
ant to  the  plaintiffs  in  respect  of  the  freight,  or  recoverable  by  the  plain- 
tiffs under  the  first  count  will,  if  paid  or  returned  to  or  in  any  way 
recovered  by  the  plaintiff  be  lost  to  the  defendant,  and  will  be  the 
damage  sustained  by  the  reason  of  the  negligence  and  improper  con- 
duct and  deviation  of  the  plaintiffs. 

Demurrer  to  the  second  and  ninth  pleas,  and  joinder. 

June  8.  ChanneUj  Serg.,  in  support  of  the  demurrer.  These  pleas 
are  bad.  They  profess  to  set  up  a  defence  to  the  plaintiff's  claim  by 
way  of  avoiding  circuity  of  action,  and  they  say  that  the  damages  in- 
curred by  the  defendant  on  account  of  the  plaintiffs'  breach  of  contract 
are  sufficientiy  liquidated  on  the  face  of  the  pleas  to  make  the  defence 
good.  As  far  as  the  language  of  the  pleas  go,  there  may  be  an  an- 
swer, but  the  law  does  not  go  so  far  as  that  language  assumes.  The 
cases  as  to  the  right  of  setting  off  unliquidated  damages  in  order  to 
avoid  circuity  of  action  are  collected  in  the  notes  to  Turner  v.  Daviesj 
2  Wms.  Saund.  149.  Those  which  come  nearest  to  the  present  case  are 
where  a  breach  of  a  contract  of  indemnity  has  been  set  up  as  ah  answer, 
as,  for  instancy,  the  case  of  Carr  v.  Stephens^  9  B.  &  C.  758.  There 
a  receiver  of  the  rents  of  an  estate  to  which  a  married  woman  wbs 
entitied,  having  in  his  hands  money  due  to  her,  by  the  direction  of 
her  husband,  accepted  a  bill  on  the  faith  of  that  fund,  drawn  by  a 
creditor  of  the  husband  for  money  lent  to  him.  Before  the  bill  became 
due,  the  husband  and  wife  ^ave  a  joint  direction  to  the  receiver  to 
pay  over  the  money  to  a  thurd  person,  which  he  did  before  the  com- 
mencement of  the  action.  When  the  bill  became  due,  the  acceptor 
refused  to  pay  unless  the  drawer  would  indemnify  him  against  the 
claim  of  the  husband  and  wife  to  have  the  money  paid  according  to 
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their  order.  An  indemnity  was  given,  but  the  acceptor  still  refused 
to  pay.  The  drawer  having  brought  his  action  on  the  bill,  it  was 
held,  that  he  could  not  maintain  it,  as  the  acceptor,  being  bound  to 
pay  the  money  according  to  the  order  of  the  husband  and  wife,  might 
recover  it  back  by  suing  on  the  agreement  to  indemnify.  In  Cannqp  v. 
Levy,  11  Q.  B.  ELep.  769,  which  was  an  action  of  assumpsit  by  execu- 
tors for  work  done  by  the  testator,  the  defendant  pleaded  that  the  tes- 
tator, in  consideration  of  the  defendant  consenting  to  act  on  a  provis- 
ional committee  for  a  projected  railway,  agreed  to  indemni^  him 
for  any  charges  on  account  of  the  railway,  and  the  work  was  done  by 
the  testator  in  respect  of  surveying  the  line ;  that  all  the  causes  oi 
action  accrued  after  the  promise  to  indemnify ;  that  the  defendant  made 
the  promises  only  in  his  character  of  a  member  of  the  committee ; 
that  the  railway  was  abandoned  and  the  work  became  of  no  value, 
and  all  sums  recovered  firom  the  defendant  in  respect  thereof  would 
be  lost  to  the  defendant,  and  he  would  be  damnined  to  that  extent. 
This  plea  was  held  good  for  the  avoiding  of  circuity  of  action, 
since  the  defendant,  upon  the  facts  stated,  was  entitled  to  recover 
from  the  testator,  or  from  his  representatives,  as  much  as  they  would 
recover  from  him. 

[Maule,  J.  In  that  case  the  plaintiffs'  testator  had  entered  into  a 
contract  with  the  defendant,  which  contract  would  be  performed  by 
the  payment  of  money.  In  the  present  case  the  contract  set  up  is  a 
contract  to  insure,  which  would  not  be  performed  by  the  payment  of 
money.] 

The  cases  cited  were  cases  of  express  indemnity,  but  here  there 
neither  is  an  express  indemnity  nor  can  any  indemnity  be  implied. 
If  there  were  any  indemnity  by  implication,  it  would  not  have  been 
necessary  to  insert  the  stipulation  for  the  return  of  the  freight  That 
stipulation  seems  to  exclude  the  notion  of  such  an  indemnity  as  is 
relied  upon  by  the  defendant 

Rew^  contra.  The  plea  sets  up  a  good  defence  within  the  doctrine 
respecting  the  avoidance  of  circuity  of  action.  That  doctrine  was 
spoken  of  by  Lord  Denman,  in  Walmesley  v.  Cooper^  11  Ad.  &  E. 
216,  in  these  terms :  '^  A  covenant  not  to  sue  has  been  held  equivalent 
to  a  release  on  no  other  principle  than  that  of  avoiding  circuity  of 
action.  That  is,  the  scandal  and  absurdity  of  allowing  A  to  recover 
against  B,  in  one  action,  the  identical  sum  which  B  has  a  right  to 
recover  in  another  against  A."  The  argument,  on  behalf  of  the  plain- 
tiii^  seeks  to  narrow  that  doctrine,  and  introduces  instances  which  do 
not  comprehend  the  whole  of  it  The  broad  principle  is,  that  when 
A  seeks  to  recover  from  B  the  precise  sum,  which  B  may  recover 
from  A  in  another  action,  that  constitutes  a  sood  defence.  Here  the 
defendant  is  entitled  to  recover  from  the  plaintiffs  the  same  sum 
which  the  plaintiffs  seek  to  recover  from  him.  It  is  said  that  there  is 
no  contract  by  the  plaintifis  to  indemnify,  that  they  are  not  bound  to 
make  good  what  they  recover.  But  it  is  perfectly  immaterial,  with 
regard  to  the  circuity  of  action,  whether  the  liability  of  the  plaintifis 
arises  out  of  a  general  or  a  particular  contract,  or  is  one  which  the 
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law  imposes.  Instances  are  given  in  the  notes  to  Tu/rfker  v.  DavieSj 
2  Wms.  Saund.  150,  which  show  that  the  doctrine  is  by  no  means 
confined  to  cases  of  liquidated  damages.  The  second  instance  given 
is  one  where  a  right  to  sue  in  covenant  is  set  up  as  an  answer  to 
trespass.  Nor  does  the  doctrine  of  set-off  apply  at  all.  That  is  a 
creature  of  the  statute ;  this  is  a  common-law  right  of  the  defendant 
The  plaintiffs  here  are  in  such  a  position,  that  they  are  bound  to 
make  good  to  the  defendant  whatever  the  defendant  is  obliged  to 
return.  The  not  effecting  the  policy  puts  the  party,  who  was  bound 
to  effect  it,  in  the  position  of  insurer.  K  the  measure  of  damages  in 
the  action  by  the  defendant,  would  be  the  amount  recovered  in  this 
action,  then  the  plea  is  good. 

[Maule,  J.  Suppose  the  defendant  had  notice  of  the  plaintifib' 
failure  to  insure,  and  had  abundant  time  ta  insure  himself,  would  he 
then  be  entitled  to  recover  the  whole  amount  ?  K  the  defendant  had 
sued  before  the  ship  was  lost,  then  the  measure  of  damage  would 
have  been  the  difference  of  the  premium.  That  shows,  therefore, 
that  a  person  neglecting  to  insure,  cannot  always  be  put  in  the  place 
of  the  insurer.] 

In  this  particular  case,  the  plea  shows  that  circumstances  have  oc- 
curred which  entitle  the  defendant  to  recover  the  very  sum  which  the 
plaintiffs  now  seek  to  recover.  In  Simpson  v.  Swan^  3  Camp.  291, 
factors  selling  goods  took  a  security  payable  to  themselves  from  the 
purchaser,  and  gave  their  own  security  to  the  principal  for  the  net 
proceeds,  without  disclosing  the  name  of  the  purchaser.  The  pur- 
chaser was  notoriously  insolvent,  and  did  not  pay  his  security ;  and 
it  was  held,  that  the  factors  could  not  recover  back  the  price  of  the 
goods  from  their  principal.  Lord  Ellenborough  there  made  use  of 
the  following  language :  '^  It  would  be  unjust  and  unconscientious  to 
throw  this  loss  upon  the  defendant,  if  it  arose  from  the  negligence  or 
misconduct  of  the  plaintiffs  themselves,  and  we  have  it  proved  that 
Beckwith,  to  whom  the  goods  were  sold,  was  notoriously  in  insolvent 
circumstances  at  the  time  of  the  sale.  Upon  that  evidence  the  plain- 
tiffs would  be  liable  to  an  action  for  selling  the  goods  to  him ;  and 
on  that  ground,  likewise,  they  cannot  be  pernutted  to  recover  back 
the  money  they  paid  upon  their  promissory  note,  which  they  might 
be  compelled  to  repay  in  the  shape  of  damages."  The  measure  of 
damage,  in  a  case  of  failure  to  insure,  is  the  amount  which  might 
have  been  recovered  from  the  underwriters.  In  Sedgwick  on  Damages, 
p.  338,  the  rule  is  thus  laid  down :  '^  But  it  maybe  stated  as  a  general 
rule,  that  in  all  cases  of  agency,  whether  the  agent  be  one  of  private 
selection  or  virtute  officii — whether  factor  or  sheriff,  the  omission  or 
misconduct  of  the  agent,  in  regard  to  the  matter  with  which  he  is 
charged  or  intrusted,  renders  him  liable  to  the  principal  in  damages ; 
and,  when  he  has  been  appointed  to  obtain  or  receive  any  given  sum 
of  money  or  security  therfor,  and  it  appears  that  he  was  guilty  of 
misconduct,  and  that  the  money  or  security  was  not  obtained,  these 
two  facts  will,  in  the  absence  of  other  proof,  be  treated  as  cause  and 
effect  The  negligence  will  be  held  to  be  the  cause  of  the  loss,  and 
the  sum  of  money  in  question,  or  the  security  therefor,  will  be  primd 
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Jacie  the  measure  of  damages  sustained  by  the  principal"  In  a  case 
mentioned  in  the  same  book,  p.  340,  Mr.  Justice  Washington  is 
reported  to  have  used  these  words :  ^<  The  law  is  clear  that  if  a  foreign 
merchant,  who  is  in  the  habit  of  insuring  for  his  correspondent  here, 
receives  an  order  for  making  an  insurance,  and  neglects  to  do  so,  or 
does  so  differently  from  his  oJrders,  or  in  an  insufficient  manner,  he  is 
answerable  not  for  damages  merelv,  but  as  if  he  were  himself  the 
underwriter,  and  he  is  of  course  entitled  to  the  premium."  Here  the 
one  amount  depends  upon  the  other,  and  .the  defendant  would  fail 
unless  he  showed  that  the  amount  to  be  recovered  in  the  one  action, 
was  the  same  as  that  to  be  recovered  in  the  other.  The  objection  to 
the  plea,  therefore,  on  the  ground  that  there  was  no  contract  to  in- 
demnify, cannot  prevail.  The  allegation  in  the  plea  is,  that  the  de- 
fendant suffered  damage  to  the  samcv  amount  as  is  claimed  by  the 
plaintiffs,  and  that,  by  reason  of  the  plaiiitifls'  negligence,  they  became 
liable  to  pay  to  the  defendant  that  amount,  and  to  make  good  to  the 
defendant  such  amount  as  he  would  have  to  return  to  them. 

CIiarmeH,  in  reply.  It  does  not  appear  that  the  sum  which  the  de- 
fendant is  entitled  to  claim,  is  identical  with  that  which  the  plaintiffs 
claim.  The  allegation  that  the  plaintiffs  were  liable  to  make  good 
such  amount  as  the  defendant  should  be  obliged  to  return  to  the 
plaintiffs,  is  a  conclusion  from  the  previous  allegations,  which  they 
do  not  justify.  To  entitle  the  defendant  to  rely  on  these  pleas,  it  is 
not  enough  that  a  jury  would  probably  give  him  the  same  sum  as 
damages,  but  he  must  show  that  it  is  a  necessary  conclusion  of  law 
that  the  sums  are  identical,  and  that  a  judge  must  so  direct  the  jury. 
That  proposition  he  has  failed  to  establish,  and,  therefore,  the  judg- 
ment of  the  court  should  be  for  the  plaintiffs. 

Jervis,  C.  J.  It  seems  to  me  that  our  judgment  must  be  for  the 
plaintiffs ;  and  I  come  to  that  conclusion  because  I  am  of  opinion 
that  the  defendant  has  not,  by  his  pleas,  brought  himself  within  the 
rule  which  enables  a  person  to  set  up  a  defence  in  avoidance  of  cir- 
cuity of  action.  It  has  not  been  denied,  and  the  rule  is  plain,  as  to 
circuity  of  action,  that  the  defendant  must  be  in  a  condition  to  show 
that  the  sum  sought  to  be  recovered  is,  of  necessity,  the  sum  which 
he  is  entitled  to  recover  back  from  the  plaintiffs,  under  the  same  cir- 
cumstances. There  is  no  difference  between  the  parties  as  to  the 
rule  itself,  but  only  as  to  the  application  of  it  I  was  strack  by  a 
difficulty  suggested  in  the  argument,  arising  from  the  allegation  in 
the  plea,  that  the  defendant  bad  suffered  damage  to  the  same  amount 
as  that  claimed  by  reason  of  the  plaintifis'  negligence,  and  that  they 
became,  before  the  commencement  of  the  action,  liable  to  pay  the 
defendant  the  same  amount ;  and  further,  that  they  became  liable  to 
make  good  to  the  defendant  such  amount  as  he  should  have  to  return 
to  the  plaintifis.  But,  I  think  that  my  brother  Channell  has  removed 
that  difficulty  by  suggesting  that  that  allegation  is  a  conclusion  drawn 
from  the  previous  allegations,  and  that  the  conclusion  is  one  which 
the  jury  would  be  at  liberty  not  to  draw  from  the  facts  stated.  I 
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think,  iinlesa  the  circnmstances  show  that  the  judge  would  be  bound 
to  direct  the  jury  that  they  must  find  the  amounts  to  be  the  same,  the 
defendant  has  not  brought  himself  within  the  rule  as  to  circuity  of 
action.  This  is  not  like  the  cases  cited  for  the  defendant,  in  which  a 
right  to  payment  attaches  on  the  non-performance  of  a  duty.  This 
is  a  breach  of  a  contract  sounding  in  damages,  an  agreement  to  effect 
an  insurance ;  and  although  the  plaintiffs  might  ultimately  be  liable 
to  pay  the  amount  which  they  now  claim,  there  are  various  circum- 
stances which  might  reduce  the  damages  to  a  nominal  amount,  or, 
at  all  events,  to  a  much  smaller  one.  No  authority  has  been  cited  to 
show  that  in  such  a  case  as  this  an  action  is  to  be  barred  upon  tiie 
principle  that  circuity  of  action  is  to  be  avoided.  One  passage  has 
been  cited  from  a  valuable  work,  Sedgwick  on  Damages,  where  it  is 
said  that  the  rule  has  been  established  in  America;  but  I  do  not 
think  the  writer  nieans,  that  it  is  an  imperative  rule  that  when  an 
agent  undertakes  to  insure,  he  becomes  the  insurer,  and  if  he  is  guilty 
of  negligence,  he  is  liable  to  pay  the  amount  for  which  the  insurance 
should  have  been  effected,  deducting  the  amount  of  the  premium.  It 
is  not  said  that  any  fixed  premium  is  to  be  deducted,  but  it  is  meant 
that  the  jury  may  find  for  the  amount,  with  that  deduction,  not  as 
legal,  but  as  reasonable  damages.  It  is  not  laid  down  as  an  imperar 
tive  rule  of  law,  that  such  sum  must  be  recovered ;  but  the  rule  is 
stated  as  a  reasonable  one  under  the  circumstances,  to  ascertain  the 
amount  of  the  loss  and  deduct  the  premium.  It  is  not  said  to  be  a 
positive  rule  that  the  amounts  must  be  identical.  Now,  if  the  jury 
might  have  given  less  than  one  third  of  the  freight,  or  more  than  one 
third,  as  damages,  the  rule  of  law  as  to  the  avoiding  circuity  of  ac- 
tion, does  not  apply.  I  think,  therefore,  that  the  pleas  are  bad,  and 
that  the  judgment  ought  to  be  for  the  plaintiffs. 

Maule,  J.  I  am  of  the  same  opinion.  In  this  action,  the  plain- 
tifis  seek  to  recover  a  sum  which  on  an  event,  which  has  happened, 
the  defendant  agreed  to  pay.  The  answer  is,  that  the  defendant  had 
employed  the  plaintiffs  to  effect  an  insurance,  and  by  their  negligence 
the  policy  effected  was  useless,  and  by  that  negligence,  the  defend- 
ant sustained  damage  to  the  amount  which  the  plaintifis  seek  to 
recover.  The  plea  goes  on  to  say  that,  by  reason  thereof,  the  plain- 
tiffs became  liable  to  pay  the  amount  That  allegation  means  that 
the  plaintiffs  are  liable  in  point  of  law,  and  it  could  not  be  sustained 
by  other  circumstances  than  those  mentioned  in  the  plea ;  it  means 
that  the  matters  of  fact  stated  in  the  previous  part  of  the  plea,  im- 
posed this  liability  on  the  plaintifis.  The  cases  decided  in  late  years 
show  that  such  an  allegation  of  liability  will  not  make  a  pleading 
good  which  would  be  bad  without  it.  The  plea,  therefore,  is  to  be 
considered  without  the  allegation  as  to  liability,  and  it  amounts  to 
this :  that  the  plaintiffs  have  been  guilty  of  negligence,  and  thereby 
the  defendant  has  sustained  damage  to  the  amount  which  the  plain- 
tiffs seek  to  recover ;  and  it  is  said  that  the  plea  is  good,  because  it 
falls  within  the  principle  as  to  circuity  of  action,  and  that  a  state  of 
things  exists  wMoh  gives  the  defendant  a  right  of  action  for  the  same 
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amount.  If  the  plaintifTs  are  bound  to  pay  the  defendant  the  same 
sum  in  another  action  which  they  are  now  seeking  to  recover  from 
him  in  this,  the  plea  is  good.  The  plea  charges  the  plaintiffs  with 
negligently  performing  the  duty  which  they  had  taken  upon  them- 
selves, of  eflecting  a  policy ;  and  the  aUegation  relied  upon  as  to  the 
identity  of  the  aij^ount  is :  ^'  that  the  defendant  has  sustained  damage 
to  the  amount  of  the  one  third  of  the  freight  so  insured."  Now,  such 
an  allegation  as  that,  is  one  of  fact  It  means,  that,  in  consequence 
of  the  improper  conduct  of  the  plaintiffs,  the  defendant  has  sustained 
damage,  and  that  the  damage  amounts  to  the  sum  claimed  by  the 
plaintiffs.  I  do  not  think  that  sufficiently  identifies  the  subjects  of 
the  declaration  and  the  plea.  The  action  for  the  breach  of  duty  com- 
plained of  in  the  plea;  is  one  which  would  arise  as  soon  as  the  negli- 
gence took  place ;  and  subsequent  matters,  though  they  showed  the 
loss  might  possibly  be  to  the  amount  which  afterwards  happened,  did 
.not,. by  any  means,  determine  the  necessary  amount  of  damages  in 
point  of  law.  The  action,  as  soon  as  the  cause  of  action  arose, 
would  have  been  for  the  damages  which  had  accrued.  A  jury  before 
the  loss,  might  have  given  exactly  the  same  damages  as  after,  and 
after  as  before.  The  question  is,  what  damages  the  plaintiff  had 
sustained  at  the  time  when  the  right  of  action  vested  in  him  ?  The 
jury  might  have  considered,  supposing  the  policy  could  have  been 
effected  at  the  time  when  the  action  accrued,  for  how  much  the  policy 
might  have  been  effected.  If  the  policy  could  have  been  effected 
then,  they  might  find  for  the  whole  amount  agreed  to  be  insured, 
but  they  were  not  bound  to  do  so.  If  the  plaintiffs  in  that  action 
cotdd  have  shown  that  the  negligence  might  produce,  the  whole  loss, 
that  would  not  have  been  bincung  on 'the  jury.  That  was  a  matter, 
like  any  other  piece  of  evidence,  fit  to  be  taken  into  their  considera- 
tion. It  is  not  at  all  conclusive  thereby  that  the  sum  of  money  which 
would  have  been  secured,  is  the  same  that  ought  to  be  paid.  When 
the  loss  has  happened,  it  is  very  proper  that  it  should  be  considered 
by  the  jury ;  but  that  is  all.  The  circumstances  under  which  it  has 
arisen,  are  to  be  considered  by  them  in  determining  the  amount  of 
damages  to  be  awarded,  rerhaps,  after  the  loss,  they  would  be 
bound  not  to  give  more  than  the  amount  of  the  actual  loss,  when  no 
greater  loss  could  happen.  Before  the  loss,  they  might  give  more ;  in 
any  case,  we  cannot  treat  the  amount  as  liquidated,  and,  therefore, 
the  allegation  that  the  plaintiffs  became  liable  to  the  defendant  for 
the  same  amount  as  they  now  claim,  does  not  bring  the  case  within 
the  principle  as  to  circuity  of  action,  because  the  pjea  does  not  show 
the  sum  which  the  plaintiffs  claim  to  be  the  same  as  the  defendant  is 
entitled  to  recover  from  them. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion,  and  for  the 
reasons  so  fully  stated  by  my  brother  Maule.  There  is  no  identifica- 
tion of  the  sum  claimed  in  the  declaration,  and  the  damages  which 
the  defendant  says  in  his  plea  he  is  entitled  to  recover  from  the  plain- 
tiffs. I  quite  agree  that  a  jury  would  not  be  bound  to  give  the  defend- 
ant the  sum  now  claimed  by  the  plaintiffs,  therefore  the  defendant  is 
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not  entitled  to  set  up  the  defence  as  being  in  avoidance  of  circuity  of 
action. 

Crowder,  J.  I  own  I  have  entertained,  and  still  do  entertain, 
doubts  in  this  case ;  and  it  would  be  with  considerable  reluctance 
that  I  should  arrive  at  the  conclusion  that  the  defence  is  bad.  I  think 
the  rule,  with  regard  to  avoiding  circuity  of  action,  is  a  very  valuable 
one ;  and  if  a  case  can  be  brought  within  the  authorities  or  the  princi- 
ple, I  think  it  very  desirable  that  it  should.  In  point  of  fact,  there  is 
no  doubt,  if  the  plaintiffs  recover  the  one  third  of  the  freight  and  the 
defendant  brings  his  action,  and  states  in  the  declaration  what  be  has 
here  stated  in  his  plea,  the  jury  would  give  him  the  same  amount. 
The  passages  quoted  from  Sedgwick^  are  very  strong,  and  especially 
the  language  of  Mr.  Justice  Washington,  (p.  340,  cited  above.)  But 
it  is  not  distinctly  laid  down  as  a  positive  rule  of  law,  that  the  prin- 
cipal is  entitled  to  the  amount  of  the  loss.  If  there  had  been  a  con- 
tract to  indemnify,  there  would  have  been  no  doubt ;  but  this  was  a 
contract  to  insure,  and  there  is  no  direct  authority  in  such  a  case.  I  have 
great  reluctance  and  considerable  doubt,  in  coming  to  the  conclusion 
that  the  judgment  should  be  for  the  plaintifis. 

JudgmefU  for  the  plaintiffs. 


BucKLAND  v.  Johnson. 

Jane  7,  1854. 

Judgment  recovered  in   Trover^  when  a  Bar  to  Money  had  and 

received — Practice  —  Amendment. 

• 

Jadmnent  reco7ered  (though  without  satisfaction)  against  one,  in  an  action  for  a  conversion 
of  goods  by  wrongfully  selling,  is  a  bar  to  an  action  for  money  had  and  received,  against 
another,  for  the  proceeds  of  the  same  sale,  whether  he  be  a  party  to  the  conversion  or  a 
stranger. 

Where  a  pleading  Is  amended  at  Nisi  Prins,  any  formal  defects  in  other  parts  of  the  plead- 
ing, rendered  necessary  by  the  amendment,  must  be  taken  as  amended  also. 

Declaration  for  money  had  and  received,  with  a  connt  in  trover.  Plea,  that  the  debt  became 
due  from  the  defendant  iointly  with  B,  who  had  also  jointly  converted  the  plaintiff's  goods, 
and  that  judgment  had  been  recovered  by  the  plaintiff  against  B  for  the  same  canses  of 
action.  At  the  trial,  the  connt  in  trover' was  given  up,  and  it  was  proved  that  the  deftnd- 
ant,  assisted  by  B,  had  wrongfully  sold,  as  auctioneer,  the  goods  in  question,  and  that  the 
plaintiff  had  recovered  judgment  o^inst  B,  without  satisfaction,  for  the  conversion,  bat 
that  the  proceeds  of  the  sale  (for  which  this  action  was  brought)  were  received  hj  the 
defendant  alone.  The  plea  was  then  amended  bv  striking  out  uie  allegation  of  the  joint 
receipt,  and  substituting,  that  the  action  was  for  the  proceeds  of  the  sale  of  the  goods  for 
the  conversion  of  which  the  plaintiff  had  recovered  judgment  Against  B :  — 

Hdd,  that  the  amendment  was  right,  and  should  be  made  without  costs,  as  the  plea,  both 
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before  and  after  amendment,  raised  sabstanually  the  same  defence,  namely,  the  recorery 
against  B :  — 

Htid  also,  that  this  was  a  ralid  defence. 

jSem&2e,  per  Jenris,  C.  J.,  that  a  recoTery  in  trover  for  the  conrersion  of  goods  rests  the  propeitj 
in  the  goods  in  the  defendant  by  relation  from  the  time  of  the  eonyersion. 

The  declaration  was  for  money  had  and  received,  ffoods  sold  and 
delivered,  and  for  money  due  upon  an  account  stated ;  and  also  for 
that  the  defendant  converted  to  his  own  use  and  wrongfully  deprived 
the  plaintiff  of  the  use  and  possession  of  the  plaintiff's  goods. 

Pleas  —  First,  never  indebted.  Secondly,  to  the  last  count,  not 
guilty.  Thirdly,  to  the  same,  that  the  goods  were  not  the  property  of 
the  plaintifil  Fourthly,  as  to  the  money  received  to  the  plaintiff's 
use  and  the  goods  converted,  [that  the  said  debt  for  money  received 
became  due  from,  and  was  contracted  by,  the  defendant  jointly  with 
Thomas  Barber  Johnson,  and  not  by  the  defendant  alone,  nor  by  the 
two  jointly  and  severally,  but  only  jointly ;]  and  that  the  grievances 
in  the  last  count  mentioned,  so  far  as  they  relate  to  the  said  goods, 
were  committed  by  the  defendant  and  the  said  Thomas  Barber 
Johnson,  jointly,  and  not  by  the  defendant  alone;  which  Thomas 
Barber  Johnson,  at  and  from  the  time  of  the  accruing  of  the  causes 
of  action  to  which  this  plea  is  pleaded,  until  and  at  the  time  of  the 
recovery  of  the  judgment  hereinafter  mentioned,  was  with  the  defend- 
ant jointly  liable  to  the  plaintiff  for  the  said  causes  of  action. 

And  the  defendant  further  says,  that,  after  the  accruing  of  the  causes 
of  action.to  which  this  plea  is  pleaded,  and  before  this  action,  the  now 
plaintiff  commenced,  in  the  Court  of  Common  Pleas,  at  Westmin- 
ster, an  action  against  the  said  Thomas  Barber  Johnson,  and  by  his 
declaration  in  that  action  the  now  plaintiff  declared  and  said, 
amongst  other  things,  that  he  sued  the  said  Thomas  Barber  Johnson, 
for  money  payable  by  the  said  Thomas  Barber  Johnson  to  the  plain- 
tiff, for  money  received  by  the  said  Thomas  Barber  Johnson  to  the 
plaintiff's  use,  and  for  that  the  said  Thomas  Barber  Johnson  con- 
verted to  his  own  use  and  wrongfully  deprived  the  plaintiff  of  the 
use  and  possession  of  the  plaintiff's  goods,  (that  is  to  say,)  &;c.,  and 
the  plaintiff,  by  his  said  declaration  in  that  action,  claimed  500/.,  and 
such  proceedings  were  thereupon  had  in  the  said  court  in  that  action 
that  afterwards,  and  before  this  action,  the  plaintiff  recovered  against 
the  said  Thomas  Barber  Johnson,  for  and  in  respect  of,  amongst 
other  things,  his  said  claim  for  money  payable  to  him  by  the  said 
Thomas  Barber  Johnson,  and  for  the  said  conversion  to  the  said 
Thomas  Barber  Johnson's  own  use  and  the  said  wrongful  depriva- 
tion of  the  plaintiff  of  the  use  and  possession  of  the  said  goods  by 
the  said  Thomas  Barber  Johnson,  the  sum  of  100/1  with  136/.  for 
costs  of  suit;  and  the  defendant  says  that  the  said  goods  in  the 
declaration  in  the  said  other  action  mentioned  as  aforesaid  were  and 
are  the  same  identical  goods  as  the  said  goods  which  in  the  declara- 
tion in  this  action  are  described  as,  &c.,  and  that  the  conversion  and 
deprivation  thereof,  whereof  the  plaintiff  in  the  said  other  action 
complained  as  aforesaid,  was  and  is  the  same  as  the  conversion  and 
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deprivation  thereof,  whereof  in  this  action  he  has  in  his  declaration 
complained,  and  to  which  this  plea  is  pleaded,  and  that  the  said 
claim  in  the  said  other  action,  in  respect  of  money  payable  for 
money  received,  included  the  plaintifTs  said  claim  in  this  action  for 
money  payable  for  money  received,  and  to  which  this  plea  is  pleaded, 
and  that  the  causes  of  action  whereof  the  plaintiff,  in  his  declaratioQ 
in  the  other  action,  so  complained  as  aforesaid^  and  for  and  in 
respect  of  which,  amongst  other  things,  he  so  as  aforesaid  recovered 
the  said  judgment,  included  all  the  causes  of  action  to  which  this 
plea  is  pleaded,  which  judgment  remains  on  record  in  the  said  court. 
The  plaintiff  replied,  taking  issue  on  the  first  three  pleas,  and  to  the 
fourth,  nul  tiel  record. 

The  caude  was  tried,  before  Williams,  J.  at  the  sittings  for  Mid- 
dlesex, in  last  Trinity  term,  when  it  appeared  that  the  plaintiff 
claimed  the  goods  in  question,  under  a  bill  of  sale  firom  one  Midgley, 
and  that  Midgley  had  executed  a  subsequent  bill  of  sale  of  the 
same  goods  to  one  Perkins,  who  had  delivered  them  to  the  defend- 
ant, who  was  an  auctioneer,  to  be  sold.  The  Thomas  Barber  John- 
son mentioned  in  the  plea,  was  the  defendant's  son,  and  assisted  him 
in  his  business,  and,  at  the  auction,  the  goods  were  actually  sold  by 
the  latter,  although  the  defendant,  both  before  and  after  the  sale, 
acted  as  auctioneer  as  to  goods,  the  property  of  other  persons,  sold  at 
the  same  auction.  The  goods  in  question  were  sold  for  148/.  155., 
and  the  defendant  received  the  whole  amount  In  the  former  action 
against  the  son  alone,  the  plaintiff'  had  recovered  100/.  for  this 
sale  and  conversion,  having  confined  his  claim  to  the  count  in 
trover.  On  behalf  of  the  defendant,  it  was  contended  that  the 
fourth  plea  Was  proved  in  substance.  The  plaintiff,  who  confined 
his  claim  to  the  count  for  money  had  and  received,  contended 
that  the  plea  was  not  proved,  inasmuch  as  the  proceeds  of  the 
sale  had  been  received  by  the  defendant  alone,  and  not  by  the 
defendant  and  his  son  jointly.  The  learned  jud^e  being  of  opin- 
ion that  the  plea  was  not  proved,  the  plaintifl  applied  to  have 
it  amended  by  striking  out  the  words  between  brackets,  and  in- 
serting insteaa  "that  the  money  was  money  received  for  and  as 
being  the  proceeds  of  the  sale  oi  the  goods  in  the  last  count  and 
herein  mentioned."  The  fourth  plea  having  been  amended  accord- 
ingly, the  verdict  thereon  was  entered  for  the  defendant,  and  leave 
was  given  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for 
148/.  155.,  if  the  court  should  be  of  opinion  that  the  plea  was  no 
defence  ;  and  if  they  should  be  of  opinion  that  the  amendment  was 
right,  they  were  to  say  on  what  terms  it  ought  to  have  been  made. 

Bj/leSj  Sergt.,  having  obtained  a  rule  msi  accordingly, 

Lfish  now  showed  cause.  The  amendment  was  rightly  allowed, 
and  the  "  real  matter  in  controversy  between  the  parties "  was  not 
altered  by  it,  nor  was  any  new  matter  raised  by  it.  The  conversion 
was  the  sale,  and  for  that  the  defendant  and  his  son  were  jointly  U&' 
ble,  the  former  as  principal,  the  latter  as  his  agent ;  and  the  money 


\ 


COURT  OF  COMMON  PLEAS,  1854.  331 « 

Backland  v,  Johnson. 

being  the  proceeds  of  the  joint  conversion,  the  receipt  by  one  was  a 
receipt  by  the  two.  If  so,  the  original  plea  was  proved  in  substance, 
and,  as  amended,  it  was  proved  Uterally.  Then,  secondly,  does  the 
aniendment,  as  the  plaintiff  contends,  vitiate  the  plea  ?  The  plain- 
tiff having  a  right  of  action  in  trover  may  waive  the  tort,  and  sue  for 
money  had  and  received;  and  if  he  recover,  the  judgment  in  the 
action  for  money  had  and  received  may  be  pleaded  as  a  bar  to  a 
subsequent  action  of  trover;  and,  vice  versd^  if  he 'sue  in  trover,  a 
recovery  in  trover  is  a  bar  to  a  subsequent  action  for  money  had  and 
received.  Also,  where  there  are  two  joint  wrongdoers,  judgment 
recovered  against  one  may  be  pleaded  as  a  defence  by  the  other. 
Brown  v.  Woottor^  Cro.  Jac  73,  and  Hitchin  v.  Campbellj  3  Wils, 
304.  The  test  laid  down  in  the  latter  case  was,  whether  the  same 
evidence  would  support  both  actions. 

[Maule,  J.     Do  you  contend  that  there  was  an  estoppel? ] 
No;  but  that  there   has  been   satisfaction,  on  the  principle  laid 
down  by  Parke,  B.,  in  Xing'  v.  Hoare,  13  Mee.  &  W.  494.     Then,  if 
the  plea  is  good,  the  amendment  was  properly  made,  and  the  defend- 
ant ought  not  to  pay  the  costs  of  the  aay. 

[Jervis,  C.  J.     I  think  that  substantially  the  same  defence  is  raised 
by  the  amended  as  by  the.original  plea.] 

Hawkins  and  Finlason^  in  support*  of  the  rule.  The  amendment 
ought  not  to  have  been  allowed,  or  if  allowed,  it  ought  only  to  have 
been  on  payment  of  the  costs  of  the  day.  The  substance  of  the 
plea  as  originally  framed  was  the  joint  receipt,  and  upon  the  issue 
as  to  that,  the  plaintiff  would  have  succeeded ;  it  is  hard,  therefore, 
that  he  should  pay  the  costs  of  the  day  in  consequence  of  the 
amendment.  But  the  plea,  as  amended,  is  bad  in  form ;  it  does  not 
allege  that  the  money  had  and  received  was  the  proceeds  of  the  con- 
version sued  for  in  the  former  action. 

[Jervis,  C.  J.  That  objection  ought  to  have  been  made  at  the 
trial,  and  it  would  have  been  cured  by  further  amendment.] 

Then,  as  to  the  substantial  question,  the  amended  plea  is  bad.  The 
right  of  action  for  the  conversion  of  the  goods  is  distinct  from  the 
right  of  action  for  the  wrongful  receipt  of  the  money;  and  the  forms 
and  rights  of  action  being  different,  a  judgment  recovered  in  one  is 
no  bar  to  a  recovery  in  another.  Ferrers  v.  Arden,  Cro.  Eliz.  667 ; 
Lacon  v.  Barnard^  Cro.  Car.  35 ;  Pui  v.  Rawsterne,  T.  Raym.  472. 

Jervis,  C.  J.  A  right  of  action  for  money  had  and  received,  may 
be  distinct  from  a  right  of  action  for  conversion  of  goods  ;  but  here 
the  conversion  was  by  sale  of  the  goods,  and  the  money  had  and 
received  was  the  proceeds  of  the  sale,  and  the  plaintiff  has  recovered 
the  fuU  value  in  an  action  for  the  conversion.] 

In  the  former  action  the  plaintiff  only  recovered  100/.  for  the 
conversion,  but  the  goods  were  sold  for  148/.  155.  The  plaintiff  is  at 
least  entitled  to  recover  the  difference  in  the  present  action. 

[Jervis,  C.  J.  Adams  v.  Broughton^  2  Str.  1078,  sems  to  show  that 
the  recovery  in  the  former  action,  without  payment,  changed  the 
property  in  the  goods.      If  so,  the  present  defendant  received  the 
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money  not  of  the  plaintiff,  but  of  Thomas  Barber  Johnson,  for  they 
were  the  goods  of  the  latter,  and  not  of  the  plaintiff] 

Judgment  in  trover,  without  satisfaction  of  the  damages,  did  not 
pass  the  property  in  the  goods.  Cooper  v.  Shepherd^  3  Com.  B.  Bep. 
266.  It  would  have  been  impossible  to  recover  for  the  present  de* 
mand  in  the  former  action.  HUchin  v.  Campbell  shows  that  a  judg- 
ment recovered  in  trover  is  no  bar  to  an  action  for  money  had  and 
received  to  recover  the  value  of  the  same  goods. 

[Cresswell,  J.  In  that  case  the  verdict  was  for  the  defendant,  on 
the  plea  of  not  guilty  in  the  action  of  trover,  because  possibly  the 
defendant  had  the  plaintiff's  authority  to  sell ;  but  that  would  not 
prevent  his  being  liable  to  the  plaintiff  for  the  proceeds  of  the  sale,  in 
an  action  for  money  had  and  received.] 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged, 
and  that  the  plea  was  rightly  amended,  and  as  amended  was  sub- 
stantially proved.  The  objections  now  made  by  Mr.  Hawkins  to  the 
amended  4)lea,  if,  indeed,  they  are  worth  any  thing,  ought  to  have 
been  made  at  the  trial,  and  they  would  have  been  obviated  by  the 
further  necessary  amendment  There  is  no  question  but  that  the 
plea  was  proved,  and  I  think  there  can  be  as  little  that  my  brother 
Williams  was  right  in  allowing  the  amendment;  for  the  question 
substantially  at  issue  between  the  parties,  and  what  they  came  down 
to  try  was,  not  whether  the  proceeds  of  the  sale  of  the  plaintiff's 
goods  had  been  received  by  the  defendant  and  his  son  jointly,  but 
whether  there  had  been  such  a  substantial  recovery^  in  the  former 
action  against  the  son,  as  would  bar  the  present  action.  Whether  or 
not  the  two  had  received  the  money,  was  a  mere  technical  point,  as 
the  plaintiff  well  knew  when  he  went  to  trial ;  and  rince  the  real 
question  in  controversy  was  raised  by  the  amendment,  I  do  not  think 
that  it  ought  to  be  made  on  payment  of  costs  of  the  day  by  the  de- 
fendant If  the  plaintiff  had  been  really  misled  by  the  defect  in  the 
pleadings,  or  came  down  only  to  try  the  question  whether  there  had 
been  a  joint  receipt,  and  immediately  upon  the  amendment  being 
made  had  withdrawn  from  the  trial,  he  might  have  had  some  claim 
to  the  costs  of  the  day. 

The  main  question  now  is,  whether  the  plea  is  a  good  answer  to 
this  action,  and  I  think  that  it  is.  The  authorities  show,  and  it  is 
admitted  on  all  hands,  that  if  Johnson,  the  son,  had  received  the 
money,  and  the  plaintiff  had  sued  him  for  the  conversion,  and  had 
recovered  judgment  without  fruits,  the  judgment  would  have  been  a 
bar  to  a  second  action  against  him,  for  money  had  and  received.  On 
the  same  principle,  I  think,  if  he  and  the  present  defendant  jointly 
converted  the  goods,  but  the  defendant  only  received  the  proceeds  of 
the  conversion,  the  plaintiff  cannot  recover  from  him,  as  money  had 
and  received,  the  proceeds  of  that  conversion,  if  he  has  already  recov- 
ered from  the  son  the  value  of  the  goods  in  an  action  for  the  conver- 
sion. Mr.  Finlason  admits,  that  if  the  defendant  had  only  received 
the  100^  as  the  value  of  the  goods,  as  the  plaintiff  had  recovered  that 
sum  in  the  former  action  against  the  son,  he  could  not  recover  it 
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again  against  the  defendant;  but  he  says,  that  as  the  defendant 
received  150/.,  the  plaintiff  is  entitled  to  recover  the  difference,  and 
that  the  plea  ought  only  to  have  been  pleaded  in  bar  of  100/.,  and  in 
support  of  this  view,  Hitchin  v.  Campbell  was  cited.  That  was  an 
action  for  money  had  and  received,  against  A,  to  refund  the  proceeds 
of  the  sale  of  the  plaintiff's  goods.  Plea,  a  former  action  of  trover 
against  A,  and  B  treating  the  sale  as  the  conversion,  and  on  not 
guilty  pleaded  verdict  and  judgment  for  the  defendants.  To  this 
there  was  a  general  demurrer,  and  judgment  was  given  for  the  de- 
fendants. Now,  as  the  verdict  in  the  action  of  trover  might  have 
gone,  as  my  brother  Cresswell  has  pointed  out,  on  the  express  ground 
that  the  defendants  had  the  plaintiff's  authority  to  sell,  which  would 
be  a  good  defence  to  an  action  of  trover,  but  none  whatever  to  an 
action  for  money  had  and  received,  it  is  obvious  that  the  case  is  no 
authority  on  the  present  question.  The  fallacy  in^the  plaintiff's  argu- 
ment arises  from  forgetting,  that  by  the  judgment  in  the  action  of 
trover  the  property  in  the  goods  was  changed  from  the  date  of  the 
conversion,  and  that  they  then  became  the  goods  of  the  son,  and  that, 
when  the  father  received  the  proceeds  of  the  sale,  he  received  the  pro- 
ceeds of  the  sale  of  the  son's  goods.  It  is  said  there  are  authorities 
to  show  that  the  property  is  changed  only  from  the  time  of  the  receipt 
of  the  damages  in  the  action  of  trover,  and  a  passage  is  cited  in 
Cooper  V.  Shepherd^  from  Jenkins,  4  Cent.  Cas.  88,  whefe  it  is  said 
that,  in  trespass,  the  property  is  not  changed  till  the  receipt  of  the 
damages.  But,  in  Adams  v.  Broughton^  it  is  laid  down  that  the  judg- 
ment, and  not  the  payment  of  the  money  recovered,  changes  the 
property,  and  the  true  ground  is  stated,  by  my  brother  Parke,  in  King . 
v.  Hoare^  namely,  that  that  which  is  uncertain  is  made  certain  by  the 
judgment,  and  then  the  judgment  affords  a  higher  remedy,  and  the 
right  of  action  for  trover  is  merged  in  it 

Maule,  J.  I  also  think  that  this  rule  should  be  discharged,  and 
that  this  was  a  fit  case  for  an  amendment  There  was  a  variance 
between  the  facts  pleaded  and  the  facts  proved,  but  not  one  that  bore 
at  all  upon  the  real  question  in  controversy  between  the  parties,  which 
was,  whether  the  plaintiff  had  already  recovered  against  one  of  the 
parties  to  the  conversion  in  such  a  way  as  precluded  him  from  suing 
the  other.  That  question  was  raised  by  the  original  plea,  and  it  is 
also  raised  by  the  amended  plea,  and  was  not  affected  by  the  amend- 
ment There  is  no  reason  for  imposing  upon  the  defendant  the  con- 
dition of  paying  the  costs  of  the  day,  for  the  plaintiff  ought  not  to  go 
down  to  trial  relyipg  on  trivial  objections  such  as  were  obviated  by 
the  amendment,  and  he  must  expect  that  all  necessary  amendments 
will  be  made  at  the  trial  to  rectify  such  unimportant  variances ;  that 
I  take  to  be  the  sense  and  spirit  of  the  Common  Law  Procedure  Act 
Then,  as  to  the  amended  plea,  it  appears  to  me  to  furnish  a  substan- 
tial answer  to  the  action.  It  says,  that  the  money  sought  to  be  re- 
covered, was  the  proceeds  of  the  sale  of  the  plaintiff's  goods,  sold  by 
the  defendant  and  his  son,  and  that  the  plaintiff  had  recovered,  in  a 
former  action  of  trover  against  the  son,  the  full  value  of  the  goods. 
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In  an  action  of  trover  the  plaintiff  may  not  always  (certainly  not  al- 
ways in  an  action  of  trespass)  recover  the  full  value  of  his  goods. 
What  might  be  the  result  if  it  were  shown  here,  which  il  is  not,  that 
the  plaintiff  had  not  recovered  the  full  value  in  the  former  action,  I 
say  nothing ;  but,  in  the  present  case,  we  must  take  it  that  the  plain- 
tiff, having  his  election  either  to  sue  in  trover  for  a  conversion,  or  in 
an  action  for  money  had  and  received,  elected  to  sue  in  trover,  and 
recovered  the  full  value  from  the  son.  The  plaintiff  was  entitled  to 
that  election,  and  to  no  more ;  and  the  fact  of  the  proceeds  of  the 
sale  being  more  than  the  sum  he  recovered  in  the  action  of  trover, 
makes  no  difference :  having  made  his  election,  he  is  barred  as  to  the 
whole  proceeds  of  the  sale.  It  was  contended  that  he  was,  at  all 
events,  entitled  to  recover  the  difference  between  the  amount  given 
by  the  jury  in  the  action  of  trover,  and  the  actual  proceeds  of  the 
sale.  But,  as  I  have  already  said,  he  was  at  liberty  either  to  recover 
the  value  of  his  goods,  at  the  time  of  the  conversion,  as  found  by  the 
jury  in  an  action  of  trover,  or  to  recover,  in  an  action  for  money  had 
ana  received,  the  proceeds  of  the  sale.  He  has  made  his  election, 
and  must  be  bound  by  it  It  is  said,  also,  that  the  present  defendant 
was  a  stranger  to  the  sale.  I  do  not  think  upon  the  evidence  that  he 
was ;  but  if  he  were  ever  so  much  a  stranger,  if  the  plaintiff  has  al- 
ready recovered  full  compensation,  or  what  the  law  considers  full 
compensation,  from  the  son,  he  cannot  recover  the  same  thing  again 
in  any  form  of  action  from  anybody. 

Cresswell,  J.  I  am  of  the  same  opinion  on  both  points,  for  the 
reasons  ahready  given  by  the  court  As  to  the  plaintiff's  claim  to 
recover  the  difference,  he  was  entitled  to  his  election — either  to  treat 
the  sale  as  a  wrongful  act,  and  to  recover  the  value  of  the  goods  at 
the  time  of  the  conversion  in  an  action  of  trover,  or  to  treat  the  sale 
as  a  sale  by  his  authority,  and  sue  for  the  proceeds  in  an  action  for 
money  had  and  received.  Having  made  his  election,  he  is  bound  by 
it ;  and  having  sued  in  trover  and  got  judgment,  he  cannot  now  sue 
for  money  had  and  received. 

Crowder,  J.,  concurred. 

Rtile  discharged} 


{ 

^  The  doctrine  of  Brown  v.  Wootton,  as  first  action  vests  the  property  in  the  de- 
affirmed  in  the  foregoing  case,  has  been  fendaut  And  some  other  cases  recognize 
sometimes  adopted  in  America,  in  its  entire  and  approve  this  principle.  See  CariisU 
extent,  and  perhaps  in  no  case  more  v.J^ur^^,  SGreenl.  251;  Rogers  y,  Maort^ 
pointedly  than  in  White  v.  PhUbrick,  5  1  Rice,  60 ;  Morrell  v.  Johnson^  1  Hen.  & 
Greenleaf,  145,  decided  in  1827.  Munf.  449 ;    Floifd  v.  Brown,  1   Rawle, 

It  was  there  expressly  adjudged  that  a  121 ;  Marsh  v.  Pier,  4  Rawle,  273  ;  Fox 

judgment  in  trover  without  satisfaction,  v.  The  Northern  Liberties,  3  Watts  &  S. 

if  execution  be  sued  out  thereon,  is  a  bu  107 ;  Campbell  v.  Phelps,  I  Pick.  62,  Par- 

to  an  action  of  trespass  afterwards  brought  ker,  C.  J. 

by  the  same  plaintiff  against  another  de-  But  it  is  difficult  to  see  how  this  can  be 

iendant    And  this  proceeds  entirely  upon  so ;  for  if  such  be  the  effect  of  the  jud^- 

the  ground  that  the  judgment  itself  in  the  ment  alone,  without  satisfaction,  the  credi- 
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November  5,  185S. 

New  Trial  —  insufficiency  of  Damoffes. 

« 

The  court  refuBed  to  grant  a  role  for  a  new  trial,  on  the  gronnd  of  the  insufficiency  of  the 
dftmages,  where  the  jnxy  had  giren  only  one  farthing  damages  in  an  action  of  trespass  for 
taking  the  plaintiff  before  a  magistrate,  opon  an  nnfoonded  chaige  of  felony,  merely 
because  a  question  of  character  was  involvca. 

This  was  an  action  of  treepass  and  false  imprisonment,  tried  before 
Cresswell,  J.,  at  the  last  assizes  for  Kent.  The  only  plea  was,  not 
guilty. 

The  trespass  complained  of  consisted  in  the  defendant's  taking  the 
plaintiff  into  custody  upon  an  unfounded  charge  of  having  stolen  a 
ferret,  and  carrying  him  before  a  magistrate,  by  whom  he  was  fined. 

The  jury  having  found  a  verdict  for  the  plaintiff,  with  one  farthing 
damages,  and  the  learned  judge  having  refused  to  certify,  under  the 
2  &  3  Vict,  c  24,  s.  2,  to  enaUe  the  plaintiff  to  obtain  costs, 

jBbm,  moved  for  a  new  trial,  on  the  ground  of  the  insufficiency  of 


tors  of  the  wrongdoer  mi^ht  attach  the  entirely  opposed  to  thedeciaon  ofBroum 

property  as  his,  immediately  after  the  re-  v.  Woatton.    See  Sandenon  y.  Caldwell^  2 

covery  of  the  judgment  against  him,  and  Aikens,  196 ;  Shelden  y.  Kibbe,  8  Conn, 

thus  take  the  property  from  the  former  214 ;  Osierhout  y.  Roberts^  8  Cowen,  48; 

owner  without  any  compensation,  and  at  Livingston  y.Biahop^  1  Johns.  290;  Curtis 

the  same  time,  take  from  tne  wrongdoer  the  y.  Groatj  6  Johns.  168 ;  Sharp  y.  GraVy  6 

very  means  by  which  he  might  satisfy  the  B.  Monroe,  4 ;  Jones  y.  McNeil^  2  BaUey, 

firat  pladntiff 's  judgment    The  arcpment  466  ;  Elliot  y.  Porter^  5  Dana,  299 ;  Blann 

for  this  doctrine  is  mainly  this.    That  if  y.  Crocheron^  20  Alabama,  820 ;  WUliams 

A  has  a  right  of  action  m  tort  against  B  v.   Ofey,  8    Humphreys,  568 ;   Hyde   y. 

and  C,  separately,  for  the  same  gcwds,  and  NchUy  18  New  Hamp.  494. 

elects  to  proceed  against  B  alone,  and  ob-  There  mapr  be  gocd  reason  to  hold  that 

tains  juc^ent  against  him,  he  thus,  by  a  judgment  in  trover,  would  be  a  bar  to  a 

his  judgment  merges  his  original  cause  of  subsequent  action  of  trespass  or  assumpsit 

action,  and  obtains  a  higher  security  and  for  the  same  ^(oods  against  the  same  de- 

ronders  his  damages  certain  which  were  fendant,  but  this  would  be  on  the  sround 

before  unliquidated,  and  by  his  judgment  of  estoppel    But  we  can  see  no  sufficient 

obtains  a  right  of  execution  against  the  reason  why  a  judgment  for  the  plaintiff 

property  and  body  of  the  defendant,  which  against  one  of^  two  co-trespassers,  should 

U  the  highest  civu  remedy  known  to  the  be  conclusive  asainsthim  when  proceeding 

law.    But  this  argument  would  apply  with  against  the  othei,  any  more  than  should 

equal  force  to  actions  of  co/i<rac<;  and  yet,  a  judgment  for  the  defendant  in  the  first 

it  has  never  been  held  that  a  judgment  suit  b«  a  bar  to  a  subsequent  action  against 

against  one  of  two  joint  and  separate  con-  the  other  co-trespasser  for  the  same  goods, 

tractors  without  satisfaction  is  a  bar  to  an  But  this  is  clearly  otherwise.     Spragut  v. 

action  against  the  other.  Waite^  19  Pick.  456. 
The  current  of  American  authorities  is 
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the  damages.  He  referred  to  Page  v.  Carter,"^  where  a  rule  was  made 
absolute  for  a  new  trial  in  an  action  of  crim.  con,^  on  the  ground  that 
the  verdict  was  against  evidence,  though  the  damages  were  under  20i, 
because  it  involved  a  question  of  character. 

Maule,  J.  In  the  absence  of  any  special  circumstances,  we  cannot 
interfere  with  the  functions  of  the  jury.  It  was  for  them  to  say  what 
damage  the  plaintiff  had  sustained ;  and  we  have  no  means  of  know- 
ing that  their  estimate  was  an  improper  one. 

The  rest  of  the  court  concurring,  Rule  refusedL 


Tupper,  appellant,  v.  Newton,  respondent 

Noyember  11,  1853 

Locai  Paving  Act  —  Qualijkation  of  Commissioners  —  Penaky. 

A  local  paving  act  enacted  that  no  f^erson  should  be  capable  of  acting  as  a  oommiEsioner 
under  it,  unless  rated  as  an  occupier  of  lands,  &c.,  within  the  town,  and  possessed  of  a 
certain  amount  of  property,  or  until  he  had  taken  and  subscribed  a  certain  oath.  In  an 
action  against  one  for  acting  as  a  commissioner  under  the  act  "  when  he  was  not  duly 
qualified,"  the  defendant  proved  that  he  was  rated  and  was  possessed  of  the  requisite 
property  qualification,  but  did  not  prove  that  he  had  taken  and  subscribed  tiie  oath 
required  by  the  act :  — 

Held,  that  hf  was  not  bound  to  prove  the  oath. 

This  was  an  action  brought  in  the  county  court  of  Kent,  holden  at 
Canterbury,  under  the  3  &  4  Will.  4,  c.  105 :  "An  act  for  paving,  cleans- 
ing, lighting,  watching,  repairing,  and  improving  a  certain  portion  of 
the  parish  of  Heme,  in  the  county  of  Kent,"  to  recover  a  penalty  of 
50/.  from  the  defendant,  for  having  on  the  2d  of  May  last  acted  as  a 
commissioner  in  execution  of  the  said  act,  when  he  was  not  duly 
qualified. 

The  action  was  tried  before  the  county  court  on  the  13th  of  July 
last,  when  the  jury  found  a  verdict  for  the  defendant. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  had  acted  as  a 
commissioner  in  the  execution  of  the  said  act,  on  the  2d  of  May,  1853; 
and  the  defendant  proved  that  he  was  a  rate-payer  of  Heme  Bay  (?), 
and  possessed  freehold  property  in  his  own  right,  exceeding  the  value 
of  50Z.  per  annum. 

It  was  admitted  that  the  defendant  had  not  become  disqualified 
by  any  of  the  clauses  of  disqualification  mentioned  in  the,  4th  section 
of  the  act. 


Not  reported. 
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The  plaintiflPs  attorney  required  proof  to  be  given  that  the  defend- 
ant had  taken  and  subscribed  the  oath  mentioned  and  directed  by 
the  8th  section. 

This  evidence  was  not  given ;  and  the  judge  held  that  it  was  not 
necessary,  for,  that  the  11th  section  of  the  act  referred  to  created  four 
several  offences  with  a  penalty  of  50L  attached  to  each  ;  and  that,  in 
the  form  of  action  which  the  plaintiff  had  brought,  it  was  not  neces- 
sary for  the  defendant  to  give  any  other  evidence  than  that  of  his 
being  a  rate-payer  of  Heme  Bay,  and  possessing  sufficient  property 
to  qualify  him  ;  and,  as  the  defendant  proved,  that,  at  the  time  of  his 
acting  as  aforesaid,  he  held  freehold  property  in  his  own  right  exceed- 
ing the  value  of  50/.  per  annum,  and  he  had  not  been  brought  within 
any  of  the  disqualification  clauses  mentioned  in  the  10th  section  of 
the  said  act,  he  directed  the  jury  to  find  a  verdict  for  the  defendant, 
and  which  they  accordingly  did. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  direction 
of  the  judge  was  correct, 

Channellj  Sergt.,  for  the  appellant.  The  question  in  this  case  turns 
upon  the  construction  of  certain  clauses  of  the  Heme  Paving  Act,  3 
&4  Will.  4,  c.  105.  The  3d  section  appoints  twenty-four  persons  named 
to  be  commissioners  for  carrying  the  act  into  execution.  The  5th  sec- 
tion provides  for  their  going  out  of  office  by  ballot ;  and  the  4th  sec- 
tion, for  the  election  of*  their  successors,  at  a  public  meeting,  by  the 
occupiers  of  lands,  tenements,  or  hereditaments,  within  the  said 
town-  The  8th  section  provides  "that  no  person  (except  the  persons 
nominated  and  appointed  in  and  by  this  act)  shall  be  capable  of  act- 
ing as  a  commissioner  in  the  execution  of  this  act,  unless  he  shall  be 
•rated  as  an  occupier  of  lands,  tenements,  or  hereditaments  within  the 
said  town,  and  shall  really  and  bond  fide^  in  his  own  right,  or  in  the 
right  of  his  wife,  be  seised  or  possessed  of  real  estate  of  the  clear 
yearly  value  of  50/.,  or  be  the  tenant  or  occupier  of  lands,  tenements, 
or  hereditaments  within  the  said  town,  of  the  clear  annual  value  of 
60/. ;  nor  shall  any  person  be  capable  of  acting  as  a  commissioner  in 
the  execution  of  this  act,  (except  in  administering  the  oath  herein- 
after mentioned,)  until. he  shall  have  taken  and  subscribed  before  one 
or  more  of  the  said  commissioners,  (who  is  and  are  hereby  empowered 
to  administer  the  same,)  an  oath,  in  the  words  or  to  the  effect  follow- 
ing, that  is  to  say,  '  I, ,  do  swear,  that  I  will  faithfully  and 

impartially,  according  to  the  best  of  my  skill  and  judgment,  execute 
and  perform  all  and  every  the  powers  and  authorities  vested  and  re- 
posed in  me  as  a  commissioner  by  virtue  of  an  act  passed  in  the  third 
year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled, 
&C.,  so  help  me  God :'  and  an  entry  or  memorandum  shall  be  made 
in  the  book  of  proceedings  of  the  commissioners,  of  the  taking  and 
subscribing  of  such  oath,  and  of  the  date  of  administering  the  same." 
The 9th section  enacts  "that  every  person,  being  an  inhabitant  house- 
holder within  the  said  town,  and  being  seised  in  fee-simple  in  posses- 
sion of  a  messuage,  land,  ground,  or  hereditaments  within  the  said 
town,  of  the  annual  value  of  50/.  or  upwards,  clear  of  all  taxes  what* 
VOL.  XXVI.  29 
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soever  in  respect  thereof,  shall  and  may  act  and  be  a  commissioner 
under  this  act :  Provided,  nevertheless,  that  every  such  person  shall, 
previous  to  his  acting  as  such  commissioner,  deliver  to  the  clerk  of 
the  said  commissioners,  at  some  meeting  of  the  said  commissioners, 
a  schedule  or  inventory  in  writing,  describing  the  situation,  and 
the  occupier  or  tenant  of  such  messuage,  land,  ground,  or  here- 
ditaments, previously  verified  on  oath  before  some  justice  of  the 
peace  acting  for  the  county  of  Kent,  and  shall  also  l^ke  and  sub- 
scribe, before  one  or  more  of  the  said  commissioners,  the  oath  here- 
inbefore directed  to  be  taken  by  the  said  commissioners;  and  the 
clerk  to  the  said  commissioners  for  the  time  being  is  hereby  required 
to  enter  forthwith  such  schedule  or  inventory  in  a  book  to  be  provided 
for  that  purpose  by  the  said  commissioners."  The  10th  section 
enumerates  various  grounds  of  disqualification,  such  as,  becoming 
bankrupt  or  insolvent,  or  interested  in  a  contract,  &c  And  the  11th 
section  enacts,  ^Hhat,  if  any  person  not  being  qualified  as  aforesaid, 
or  having  ceased  to  be  qualified  according  to  the  directions  of  this 
act,  or  not  having  taken  and  subscribed  the  oath  hereinbefore  men- 
tioned, or  being  disqualified  by  any  of  the  causes  aforesaid,  shall  act 
as  a  commissioner  in  the  execution  of  this  act,  every  such  person  sbaU, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  50/.  to  any  perscm 
who  shall  sue  for  the  same,"  &c.  The  question  is,  whether  ^e  de- 
'  fendant  did  enough  when  he  proved  that  he  possessed  property  of  the 
required  value,  and  was  an  inhabitant  rate-payer,  or  whether  he  was 
not  bound  further  to  prove  that  he  had  duly  taken  and  subcribed  the 
oath  prescribed  by  section  8.  The  statute  clearly  meant  to  apply  to 
something  more  than  property  qualification. 

Hayes^  contra,  was  not  called  upon. 

Jervis,  C.  J.  I  am  of  opinion  that  the  direction  of  the  judge  of  the 
county  court  was  quite  right.  The  charge  against  the  defendant,  is, 
that  he  acted  as  a  commissioner  under  the  Heme  Paving  and  Lighting 
Act,  3  &  4  Will.  4,  c.  105,  when  he  was  not  duly  qualified.  The  evi- 
dence was,  that  the  defendant  was  in  all  respects  duly  qualified,  but 
there  was  no  proof  of  the  formal  qualification  by  taking  and  subscrib- 
ing the  oath.  I  think  the  judge  was  quite  right  in  holmng  such  proof 
to  be  unnecessary,  and  consequently  that  the  appeal  should  be  dis- 
missed with  costs. 

* 

The  rest  of  the  court  concurring, 

Appeal  dismissed^  with  costs. 
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Shipping' —  Admiralty  Regulations  as  to  Lights  to  be  exhibited  by 

Steam-Vessels  —  Collision, 

Bj  the  admiralty  sailing  reflations,  made  pnrsnant  to  the  14  &  15  Tlct.  c.  79,  steam- 
tesseU  are  reqaired  to  exhibit  lights  in  particular  positions ;  and  the  27th  section  of  the 
statute  directs,  that  when  any  vessel  proceeding  in  one  direction  meets  a  vessel  proceeding 
in  another  direction,  and  the  master  perceives  that,  if  both  continue  their  respective 
courses,  they  will  pass  so  near  as  to  involve  risk  of  a  collision,  he  shall  put  his  helm  to  port. 
In  an  action  by  the  owners  of  a  steam-vessel  which  had  shown  the  proper  lights,  for  a 
collision: — 

Ueid,  Uiat  it  was  for  the  jury  to  say  whether  or  not  the  master  of  the  other  vessel  had  dis- 
obeyed the  directions  of  the  statute  \  and  that  it  did  not  rest  upon  the  master^s  opinion  as 
to  the  probability  of  a  collision. 

The  26th  section  of  the  14  &  15  Vict  c  79,  "with  respect  to  the 
lights  to  be  carried,  and  other  provision  to  be  made  for  guarding 
against  accidents  from  collision,"  enacts  that  "  the  Lord  High  Ad- 
miral, or  the  commissioners  for  executing  the  office  of  Lord  High 
Admiral,  shall  from  time  to  time  make  regulations  requiring  the  ex- 
hibition of  such  lights  by  such  classes  of  vessels,  whether  steam  or 
sailing  vessels,  within  such  places,  and  under  such  circumstances  as 
they  think  fit,  and  may  from  time  to  time  revoke,  alter,  or  vary  the 
same ;  and  they  shall  cause  such  regulations  to  be  published  in  the 
London  Grazette,  and  to  be  otherwise  publicly  made  known ;  and  such 
regulations  shall  come  into  operation  on  a  day  to  be  named  in  such 
Grazette ;  and  they  shall  cause  such  regulations  to  be  printed,  and 
shall  furnish  a  copy  thereof  to  any  owner  or  master  of  a  vessel  who 
applies  for  the  same;  and  production  of  the  Grazette  containing  such 
regulations  shall  be  sufficient  evidence  of  the  purport  and  due  mak- 
ing thereof ;  and  all  owners  and  masters  or  persons  having  charge  of 
vessels  shall  be  bound  to  take  notice  of  the  same,  and  shall,  so  long 
as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others,  at 
such  times,  within  such  places,  in  such  manner,  and  under  such  cir- 
cumstances, as  are  enjoined  by  such  regulations ;  and,  in  case  of  de- 
fault, the  master  or  other  person  having  charge  of  any  vessel,  or  the 
owner  of  such  vessel,  if  it  appear  that  he  was  in  fault,  shall,  for  each 
and  every  occasion  when  such  regulations  are  infringed,  forfeit  and 
pay  a  sum  not  exceeding  202^ :  Provided  always  that  all  regulations 
made  by  the  said  Lord  High  Admiral,  or  commissioners  for  executing 
the  office  of  Lord  High  Admiral,  under  the  authority  of  the  said 
recited  acts,  9  &  10  Vict  c.  100,  and  11  &  12  Vict  c  81,  or  either  of 
them,  and  in  force  at  the  passing  of  this  act,  together  with  the  penal- 
ties applicable  thereto,  shall  continue  and  be  in  force  as  if  the  same 
had  been  made  under  this  act,  until  the  same  be  revoked." 

And  section  27  enacts,  that,  whenever  any  vessel  proceeding  in  one 
direction  meets  a  vessel  proceeding  in  anotner  direction,  and  the  mas- 
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ter  or  other  person  having  charge  of  either  such  vessel  perceives  that| 
if  both  vessels  continue  their  respective  courses,  they  will  pass  so 
near  as  to  involve  any  risk  of  a  collision,  he  shall  put  the  helm  of  his 
vessel  to  port,  so  as  to  pass  on  the  port  side  of  the  other  vessels,  due 
regard  being  had  to  the  tide  and  to  the  position  of  each  vessel  with 
respect  to  the  dangers  of  the  channel,  and,  as  regards  sailing  vessels, 
to  the  keeping  of  each  vessel  under  command ;  and  the  master  of  any 
steam-vessel  navigating  any  river  or  narrow  channel,  shall  keep,  as 
far  as  is  practicable,  to  that  side  of  the  fairway  or  mid-channel  there- 
of which  lies  on  the  starboard  side  of  such  vessel ;  and,  if  the  master 
or  other  person  having  charge  of  any  steam-vessel  neglect  to  observe 
these  regulations,  or  either  of  them,  he  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  50/!." 

The  power  given  by  the  above  statute  to  the  commissioners  of  the 
admiralty  was  exercised  by  an  order,  bearing  date  the  Ist  of  May, 
1852,  which  came  into  force  on  the  1st  of  August  in  that  year,  and 
which  made  the  following  provision  as  to  ligh^ :  — 

"  Steam-vessels.  All  British  sea-going  steam-vessels,  rwhether  pro- 
pelled by  paddles  or  screws,)  shall,  within  all  seas,  guifi9,  channels, 
straits,  bays,  creeks,  roads,  roadsteads,  harbors,  havens,  ports,  and 
rivers,  and  under  all  circumstances,  between  sunset  and  sunrise,  ex- 
hibit lights  of  such  description,  and  in  such  manner,  as  hereinafter 
mentioned,  namely :  — 

<<  When  under  steam,  a  bright  light  at  the  foremast  head,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side. 

<^  1.  The  masthead  light  is  to  be  visible  at  a  distance  of  at  least  five 
n)iles  in  a  dark  night,  with  a  clear  atmosphere ;  and  the  lantern  is  to 
be  so  constructed  as  to  show  an  uniform  and  unbroken  light  over  an 
arc  of  the  horizon  of  twenty  points  of  the  compass,  being  ten  points 
on  each  side  of  the  ship,  namely,  from  right  ahead  to  two  points  absift 
the  beam  on  either  side.  ' 

^'  2.  The  green  light  on  the  starboard  side  is  to  be  visible  at  a  dis- 
tance of  at  least  two  miles  in  a  dark  night,  with  a  clear  atmosphere ; 
and  the  lantern  is  to  be  so  constructed  as  to  show  a  uniform  and  un- 
broken light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass, 
namely,  from  right  ahead  to  two  points  abaft  the  beam  on  the  star- 
board side. 

"3.  The  red  light  on  the  port  side  is  likewise  to  be  fitted  so  as  to 
throw  its  light  the  same  distance  on  that  side. 

"4.  The  side  lights  are,  moreover,  to  be  fitted  with  screens  on  the 
inboard  side,  of  at  least  three  feet  long,  to  prevent  the  lights  firom 
being  seen  across  the  bow. 

"  When  at  anchor  —  A  common  bright  light. 

"  Sailing  vessels.  We  hereby  require  that  all  sailing  vessels,  when 
under  sail,  or  being  towed,  approaching  or  being  approached  by  any 
other  vessel,  shall  be  bound  to  show,  between  sunset  and  sunrise,  a 
bright  light  in  such  a  position  as  can  be  best  seen  by  such  vessel  or 
vessels,  and  in  sufficient  time  to  avoid  collision. 

^'All  sailing  vessels  at  anchor  in  roadsteads  or  fairways  shall  be 
also  bound  to  exhibit,  between  sunset  and  sunrise,  a  constant  bright 
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light  at  the  masthead,  except  within  harbors  or  other  places  where 
regulations  for  other  lights  for  ships  are  legally  established. 

"  The  lantern  to  be  used  when  at  anchor,  both  by  steam-vessels 
and  sailing  vessels,  is  to  be  so  constracted  as  to  show  a  clear  good 
light  all  round  the  horizon." 

The  General  Steam  Navigation  Company  brought  an  action 
against  the  defendant  to  recover  damages  in  respect  of  a  collision 
between  their  steam-vessel,  The  Clarence,  trading  between  London 
and  Lelth,  and  a  sailing  vessel  called  The  Maria,  belonging  to  the  de- 
fendant, which  took  place  on  Sanday  evening,  the  6th  of  IvFarch,  1853. 

The  cause  was  'hied  before  Pollock,  C.  B.,  at  the  last  Summer 
Assizes,  at  Croydon.  The  undisputed  facts  were  as  follows :  The 
defendant's  vessel.  The  Maria,  was  on  the  evening  in  question,  the  time 
being  about  half-past  six,  and  it  being  very  dark,  proceeding  towards 
the  nortbj  and  the  plaintifTs  vessel.  The  Clarence,  coming  from  Scot- 
land to  London ;  The  Maria  keeping  in  shore,  which  was  her  proper 
course,  and  The  Clarence  outside. 

The  witnesses  on  behalf  of  the  plaintiffs —  the  captain,  the  second 
mate,  three  seamen,  and  a  passenger,  —  stated,  in  substance,  that  The 
Clarence  was  proceeding  on  her  course,  with  the  proper  lights  ex- 
hibited at  the  masthead  and  on  each  paddle-box  ;  that  they  first  per- 
ceived The  Maria  when  about  six  ships'  lengths  off,  coming  towards 
them,  a  little  to  the  port  side ;  that  The  Clarence  immediately  ported 
her  helm,  and  the  people  on  board  the  other  vessel  were  hailed  and 
desired  to  do  the  same ;  and  t&at  The  Maria  coming  stem  on  struck 
The  Clarence  abreast  of  her  mainmast,  doing  her  considerable  damage. 

The  defendant's  witnesses,  —  the  master,  the  mate,  and  four  sea- 
men of  The  Maria,  —  stated,  that,  just  before  the  happening  of  the 
accident,  The  Maria  was  keeping  her  course  in  shore,  close  hauled ; 
that  a  vessel  was  seen  about  two  miles  off,  showing  three  lights, 
namely,  a  bright  light  at  the  masthead,  a  green  light  on  the  starboard, 
and  a  red  light  on  the  port  side  ;  that,  shortly  afterwards,  the  light  at 
the  masthead  and  the  green  light  only  were  visible,  which  would  in- 
dicate that  she  was  on  their  starboard  side ;  that  this  state  of  things 
continued  for  several  minutes,  (from  six  to  ten,)  when  both  the  red 
and  the  green  light  again  became  visible ;  and  that  then  The  Maria 
immediately  ported  her  helm. 

The  learned  judge,  in  summing  up,  told  the  jury,  that,  if  the  colli- 
sion was  the  result  of  mere  accident,  owing  to  the  darkness  of  the 
night,  or  if  there  was  negligence  on  both  sides,  the  plaintiifs  were  not 
entitled  to  recover.  And,  after  observing  upon  the  evidence,  his  lord- 
ship continued :  It  appears  to  me  to  be  a  very  unsafe  thing  to  see  a 
vessel  right  a-head  ten  minutes,  and  not  to  steer  as  the  act  of  par- 
liament directs  you  shall  do  if  there  be  any  danger  of  collision.  A 
steamer  is  two  miles  off:  all  its  lights  are  seen  lor  five  or  six  or  ten 
minutes,  —  the  account  the  second  mate  gives  is  ten  minutes.*  Can 
that  state  of  things  exist  without  there  being  some  danger  of  colli- 
sion ?  K  so,  it  is  quite  clear  that  they  ought  to  put  the  helm  a-port 
Then  it  is  said,  that,  immediately  afterwards,  one  of  the  lights  dis- 
appeared. If  that  had  permanently  disappeared,  it  would  be  ail  right : 

29* 
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but  the  statement  of  the  master  is  this :  ^  The  steamer  was  thea 
two  miles  ofi';  it  was  one  point  on  our  starboard  bow.  I  gave  direc- 
tions as  to  the  light,  and  saw  it  go  over  the  starboard  bow.  I  watched 
the  steamer  till  I  lost  sight  of  the  red,  and  saw  the  green  light.  She 
came  on  thus  a  very  short  time.  The  moment  the  red  light  appeared 
again,  I  pat  my  helm  a-port"  Why  did  he  put  his  helm  a-port  when 
the  red  light  reappeared  ?  Because  he  knew  that  seeing  all  the  three 
lights  was  dangerous.  Why  did  he  not  do  that  when  he  saw  the 
three  lights  before  ?  If  he  had  done  that,  he  would  ha,ve  escaped.  I 
am  desirous  of  expressing  an  opinion  to  this  effect,  so  far  as  it  is  for 
me  a  matter  of  law ;  and  that  is,  that,  whatever  be  the  distance,  if 
there  is  any  danger  of  a  collision,  no  man  can  be  wrong  if  he  puts  his 
helm  a-port  I  think  that  very  much  supersedes  the  learned  counsel's 
reference  to  some  supposed  rule,  not  always  acquiesced  in,  but  not  in 
the  act  of  parliament :  and  the  object  of  this  with  all  parties  con- 
cerned in  the  administration  of  justice,  is,  to  endeavour  to  make  those 
rules  as  practical  and  practicable  as  they  can  be  made,  and  to  dimin- 
ish the  chance,  as  far  as  possible,  of  those  fatal  accidents  that  occur 
at  sea.  The  question  for  you,  in  point  of  fact,  is  tliis :  Do  you  be- 
lieve, that,  at  the  distance  that  the  steamer  was  when  she  was  first 
seen,  and  was  seen  in  the  way  described  for  ten  minutes,  there  was 
danger  of  collision  ?  She  was  first  seen  two  miles  off,  and  she  was 
going  at  the  rate  of  nine  miles  an  hour.  Where  would  she  be  at  the 
end  of  ten  minutes  ?  Was  there  any  danger  of  collision  ?  If  you 
think  that,  I  must  lay  it  down  as  matter  of  law,  that  the  defendant's 
master  or  mate,  whoever  had  the  command  of  the  vessel,  ought  to 
have  gone  to  the  right,  that  is,  he  ought  to  have  ported  his  helm.  K 
you  think  so,  then  the  plaintiff  will  be  entided  to  recover. 

The  jury  returned  a  verdict  for  the  plaintifis  for  147^,  the  amount 
of  the  damage  sustained, 

Chambers  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  Lord  Chief  Baron  misconstrued  the  direction  given 
in  the  act  of  parliament,  and  so  misled  the  jury.  It  is  for  the  mas- 
ter or  other  person  having  charge  of  the  vessel  to  judge  whether 
or  not  there  be  risk  of  collision.  Here,  the  master  of  the  defendant's 
vessel  perceived  no  danger  until  all  the  three  lights  opened  upon  him 
the  second  time,  and  then  he  put  his  helm  a-port,  but  too  late  to  avoid 
the  collision. 

[Jervis,  C,  J.  Suppose  the  master  formed  a  wrong  judgment, 
would  not  the  owner  be  liable  ?] 

The  owner  wordd  not  be  Uable,  if  the  master  swears  he  saw  no 
danger  of  a  collision.  His  lordship  put  it  upon  the  admiralty  regu- 
lation. 

[Mauls,  J.  The  only  effect  of  the  admiralty  regulation,  is,  to  sub- 
stitute the  sailing  directions  there  given  for  the  rule  of  practice  which 
existed  before,  —  to  make  it  more  effective ;  not  to  alter  the  proof  of 
negligence.] 

There  was  no  evidence  here  of  negligence  on  the  part  of  the  mas- 
ter of  the  defendant's  vesseL 
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Jbrvi3,  C.  J.  I  see  no  reason  for  finding  fault  with  the  way  in 
which  the  Lord  Chief  Baron  left  this  case  to  the  jury,  and  therefore  I 
think  there  ought  to  be  no  rule. 

The  rest  of  the  court  concurring.  Rule  refused}  ' 


Wood    v.   The  Goyernor  and  Company  of  Copper  Miners  in 

England. 

June  12, 1854. 

CofUractj  Construction  of —  Covenants^  Independent  —  Company  of 

Copper  Miners  —  Statute^  Construction  of. 

Ad.  agreement  made  on  the  21st  of  Jaly,  1849,  between  the  plaintiff  and  the  defendants,  re- 
cited that  the  plaintiff  had  erected  a  factory  on  land  of  the  defendants  for  the  purpose  of 
nan uiact tiring  patent  fuel ;  tliat  the  defendants  had  advanced  the  plaintiff  2,500/.  towards 
the  erection  of  the  factory,  and  had  agreed  to  grant  tlio  plaintiff  a  lease  of  the  land  and 
baildinirs,  and  to  enter  into  conditions  for  the  supply  of  coal  for  the  manufactory  and  other- 
wise.   Tlie  agreement  contained  the  following  clauses :    1.  The  defendants  were  to  grant 
the  plaintiff  a  lease  of  the  land,  &c.,  for  the  term  of  twelve  years  from  the  25th  of  Mardi 
last  past,  at  a  peppercorn  rent,  and  the  plaintiff  was  immediately  therenpon  to  assicn  the 
lease  by  way  of  mortgage  to  the  defendants,  as  security  for  the  repayment  of  the  advance 
ind  interest.    3.  All  the  ooals  used  by  the  plaintiff  for  the  purpose  of  his  manufacture  dur- 
ing the  term  of  twelve  years  were  to  be  purchased  of  the  defendants,  provided  they  could 
supply  him  with  the  quantity  that  should  be  from  time  to  time  required  by  him,  the  coal 
to  be  good  for  the  purpose  of  manufacturing  steam  fuel,  and  of  that  kind  known  as  small 
ooal ;  and  that  he  was  to  use  no  other  coal  at  the  fkctory  during  the  term  than  that  bought 
of  the  defendants,  except  when  he  required  more  small  coal  than  the  defendants  could 
supply  him  with,  and  except  coal  for  the  purposes  of  experiment.   4.  The  defendants  were 
not  to  be  liable  to  snpply  more  than  500  tons  per  week,  and  if  they  should  be  unable 
from  some  substantial  cause  to  supply  small  coal,  they  were  to  give  the  plaintiff  six 
months'  notice  of  such  inability.    The  5th  and  6th  clauses  contained  provisions  for  screen- 
ing the  coal  and  returning  rubble  coal.    7.  If  the  coal  delivered  should  not  be  of  such 
quality  as  to  be  fit  for  the  purposes  of  his  manufactory,  fourteen  days'  notice  was  to  be  given 
by  the  plaintiff.    10.  The  pUiintiff  was  not  to  remove  or  take  down  the  factory  or  maohin* 
eiy,  but  the  same  was  to  remain  as  security  to  the  defendants  for  advances  and  for  the 
price  of  the  coal ;  and  on  the  payment  of  the  balance  due  during  or  at  the  end  of  thd  term, 
the  company  were  to  take  the  machinery  and  fixtures  at  a  valuation.     1 1 .  In  the  lease  to 
be  granted  to  the  plaintiff  a  covenant  was  to  be  inserted  that  the  plaintiff  was  not  to  nsQ 
the  premises  for  any  other  purpose  but  the  manufiicture  of  patent  fuel.    12.  In  case  the 
plaintiff  should  cease  to  use  the  small  coal  of  the  defendants  by  reason  of  their  inability  to 
snpply  him,  and  should  continue  to  occupy  the  premises,  he  was  to  pay  100^.  a  year  for 
the  rent  of  the  premises.    13.  That  the  a^^rcement,  determinable  as  aforesaid,  should  con- 
tinue for  the  term  of  twelve  years  from  this  date.    An  action  was  brought  by  the  plaintiff 
for  a  breach  of  the  implied  contract  to  supply  500  tons  of  small  coal  weekly :  — 

Btid,  on  demurrer  to  several  pleas.  First,  that  the  granting  of  a  lease  by  the  defendants  was 
not  a  condition  precedent  to  supplying  the  coal;  that  the  two  covenants  were  independent; 


1  The  owners  of  The  Maria  afterwards  proceeded  against  The  Clarence  in  the 
Admiralty  Court,  and  there  recovered  the  amount  of  damage  sustained  by  The  Maria 
uom  the  collision.    See  17  &  18  Vict  c.  104. 
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and  that  the  "  term  of  twelve  years  **  in  the  third  clause  of  the  agreement  did  not  refer  to 
the  other  twelve  years  for  which  the  lease  was  to  bo  granted.  Secondly,  that  the  inability 
to  supply  the  coal  from  a  substantial  cause  mentioned  in  the  fourth  dansc  was  no  excosa 
for  not  supplying  it.  unless  the  six  months'  notice  of  the  inability  had  been  given  by  tha 
defendants.  Thirdly,  that  the  agreement  referred  only  to  coals  required  by  the  defend- 
*  ants  for  the  manufacture  of  patent  fuel. 

An  act  of  parliament,  the  U  &  15  Vict  c.  105,  was  passed  on  the  21  st  of  July,  1851,  caUed 
The  Governor  and  Companv  of  Copper  Miners'  Act,  1851,  for  arranging' the  affairs  of 
the  defendants ;  and  its  22(1  section  provided  that,  after  a  certain  reconveyance,  the  de- 
fendants should  hold  their  property  discharged  from  all  rights  and  claims  o^  all  creditors 
and  claimants.  The  12th  section  referred  to  another  action  previously  brought  by  the 
plaintiff  against  the  defendants  on  the  same  contract,  and  which  had  been  referred  to  aa 
arbitrator,  and  provided  that  the  plaintiff  should  be  considered  as  a  creditor  for  a  certain 
amount  till  the  award  was  made: — 

ffddf  that  the  22d  section  referred  to  debts  or  liquidated  clums,  and  was  not  a  bar  to  the  ao> 
tion  in  respect  of  the  damage  which  accrued  after  the  passing  of  the  act. 

The  declaration  stated  that,  on  the  21st  of  July,  1849,  by  a  certain 
agreement  in  writing,  made  between  the  defendants  of  one  part,  and 
of  the  plaintiff  of  the  other  part,  and  sealed  with  the  common  seal  of 
the  company,  after  reciting,  amongst  other  things,  that  the  plaintiff 
had  erected  a  factory,  works,  and  buildings,  on  part  of  a  certain  piece 
of  land  belonging  to  the  defendants  at  Port  Talbot,  in  the  county  of 
Glamorgan,  for  the  purpose  of  carrying  on  the  manufacture  of  patent 
fuel,  and  that  the  defendants  had  agreed  to  grant  a  lease  of  the  piece 
of  land,  and  the  manufactory,  and  buildings,  and  other  the  premises 
to  the  plaintiff,  and  to  enter  into  certain  other  arrangements  for  the 
supply  of  coal  to  the  manufactory,  and  otherwise,  on  the  terms  and 
conditions  in  the  agreement  mentioned,  it  was  agreed  by  and  between 
the  plaintiff,  and  defendants,  amongst  other  things,  that  the  defend* 
ants  should  grant  a  lease  of  the  piece  of  land,  with  the  manufactory, 
buildings,  and  other  machinery  thereon,  to  the  plaintiff  for  the  term 
of  twelve  years  from  the  25th  of  March  then  last,  at  a  peppercorn  rent ; 
that  all  the  coals  consumed  and  used  by  the  plaintiff  for  the  purpose 
of  his  manufactory  during  the  term  of  twelve  years,  should  be  bought 
and  purchased  of  the  defendants,  provided  that  the  defendants  could 
and  should  supply  him  with  the  quantity  that  should  from  time  to 
time  be  required  by  the  plaintiff,  or  to  such  extent  as  the  defendants 
could  supply,  and  that  the  defendants  should  charge  for  the  same  at 
and  after  the  rate  of  3s,  lOd,  per  ton,  delivered  over  the  weighbridge 
on  the  premises  of  the  plaintiff  at  Port  Talbot,  and  no  more,  the  coal 
to  be  that  which  was  clean  and  good  for  the  purpose  of  manufactur* 
ing  steam  fuel,  and  to  be  that  known  as  small  cosil,  unscreened,  unless 
passed  through  a  screen  of  longitudinal  bars  not  less  than  four  inches 
apart,  and  that  the  plaintiff  should  use  and  consume  no  other  coal  at 
the  factory  during  the  term,  than  that  bought  and  purchased  of  the 
defendants,  excepting,  nevertheless,  in  the  event  of  the  plaintiff  requir- 
ing more  small  coal  than  the  defendants  could  and  should  supply  him 
with,  and  excepting,  nevertheless,  for  the  purpose  of  making  experi- 
ments in  the  manufacture  of  fuel,  in  which  case,  the  plaintiff  was  to 
be  at  liberty  to  purchase  and  consume  coal  not  being  the  defendants' 
coal,  such  purchase  and  consumption  of  coal  for  the  purpose  of 
experiment  not  to  exceed  fifty  tons  in  quantity  from  any  six  coUeriea 
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in  any  one  year.  That  the  defendants  should  not  be  compelled  to 
supply  more  than  500  tons  per  week ;  and  that  in  case  the  defdnd- 
ants  should,  from  some  substantial  cause,  be  unable  to  supply  small 
coal  to  the  extent  agreed  upon,  the  defendants  should  give  to  the 
plaintiff  six  months'  notice  of  such  their  inability,  and  in  such  case, 
the  plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the 
excess  beyond  the  quantity  the  company  could  supply,  from  any 
other  source ;  and  the  agreement  was  made  determinable  on  certain 
events  therein  mentioned,  and,  subject  thereto,  was  to  continue  for  the 
term  of  tweLve  years  from  the  date  thereof.  That,  although  at  all 
times  after  the  making  of  the  agreement,  the  plaintiff  was  ready  and 
willing  to  receive  firom  the  defendants,  and  required  the  defendants  to 
deliver  to  him  500  tons  of  the  small  coal  per  week,  and  although  the 
defendants  were  not  unable  from  any  subs^ntial  cause  so  to  supply  the 
same  or  any  part  thereof,  and  although  the  plaintiff  hath  done  ail 
things  on  his  part  to  entitle  him  to  have  the  500  tons  of  small  coal  per 
week  delivered  to  him,  yet  the  defendants  did  not  nor  would  after  the 
making  and  during  the  continuance  of  the  agreement,  deliver  to  the 
plaintiff  500  tons  of  the  small  coal  per  week ;  but,  on  the  contrary 
thereof,  although  after  the  making  and  during  the  continuance  of  the 
agreement  in  each  of  the  weeks  commencinje  with  the  week  which 
expired  next  after  the  24th  of  January,  184o,  until  the  time  of  the 
commencement  of  this  suit,  the  plaintiff  required  the  defendants  to 
deliver  to  him  500  tons  of  the  small  coal,  and  during  each  of  those 
weeks,  and  during  all  the  time,  was  ready  and  willing  to  buy  of  the 
defendants  those  quantities  of  the  coal  so  required  by  him,  and  to 
pay  for  the  same  at  the  rate  and  price  in  that  behalf  agreed,  and 
although  the  defendants  were  not  unable  from  any  substantial  cause 
so  to  supply  the  same,  the  defendants  did  not  nor  would  in  any  or 
either  of  those  weeks  supply  the  plaintiff  with  500  tons,  or  any  quan- 
tity, of  the  small  coal,  according  to  their  covenant  in  that  behalf,  but 
therein  made  default;  whereby  and  by  reason  of  the  plaintiff  not 
being  able  to  procure  the  quantities  of  small  coal  elsewhere,  he,  the 
plaintiff,  was,  during  all  those  times,  wholly  prevented  from  carryhig 
on  the  manufacture  of  the  patent  fuel :  and  whereby  he  lost  and  was 
deprived  of  great  gains  and  profits  which  he  might  and  otherwise 
¥voidd  have  obtained  by  carrying  on  the  manufacture,  and  is  other- 
wise greatly  damnified.     And  the  plaintiff  claims  60,000/. 

First  plea  —  That  the  agreement  in  the  declaration  mentioned,  was 
and  is  to  the  following  tenor  and  effect :  ^'  An  agreement  made  and 
entered  into  on  the  21st  July,  1847,  between  the  Governor  and  Com- 
pany of  Copper  Miners,  in  England,  of  the  one  part,  and  H.  W. 
Wood,  of  Briton  Ferry,  near  Neath,  in  the  coun^  of  Glamorgan, 
manufacturer  of  fuel,  of  the  other  part  Whereas,  H.  W.  Wood  has 
lately  erected  a  factory,  works,  and  buildings  on  part  of  a  certain 
piece  of  land,  belonging  to  the  governor  and  company,  situate  at 
Port  Talbot,  in  the  county  of  Glamorgan,  South  Wales,  for  the  pur- 
pose of  carrying  on  the  manufacture  of  patent  fuel  And  whereas, 
the  governor  and  company  have  advanced  and  paid  to  H.  W.  Wood, 
for  and  towards  the  erection  and  completion  of  the  factory,  works, 
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an^  buildings,  and  machinery  therein,  divers  sums  of  money,  amonnt- 
ing  in  the  whole  to  the  sum  of  2,500/^     And,  whereas,  the  governor 
and  company  have  agreed  to  grant  a  lease  of  the  piece  of  land  and  tjlie 
manufactory  and  buildings  and  other  the  premises  to  H.  W.  Wood, 
and  to  enter  into  certain  other  arrangements  for  the  supply  of  coals 
for  the  manufactory,  and  otherwise,  on  the  terms  and  conditions  here- 
inafter mentioned.     Now,  these  presents  witness,  and  it  is  hereby 
agreed  by  and  between  the  parties  in  manner  following,  that  is  to  say: 
First,  that  the  governor  and  company  shall  grant  a  lease  of  the  plot 
or  parcel*  of  land  with  the  manufactory,  buildings,  and  machinery 
thereon,  to  H.  W.  Wood,  for  the  term  of  twelve  years,  from  the  25th 
of  March,  last,  at  a  peppercorn  rent,  such  lease  and  counterpart  thereof 
to  be  prepared  at  the  expense  of  H.  W.  Wood.   That,  immediately 
upon  such  lease  being  so  granted  by  the  governor  and  company,  he, 
II.  W.  Wood,  shall  execute  an  assignment  thereof  by  way  of  mort- 
gage to  the  governor  and  company,  or  their  trustees,  as  a  security  for 
the  replacement  of  the  sum  of  2,500t,  with  interest  after  the  rate  of 
5L  per  cent  per  annum,  within  seven  years  from  the  date  thereof^ 
such  mortgage  to  contain  a  power  of  sale  and  all  other  usual  po^^ers. 
Secondly,  that  the  patent  fuel  manufactured  by  H.  W.  Wood,  on 
which  he  may  require  an  advance,  shaU  from  time  to  time  be  placed  and 
laid  down  upon  a  certain  piece  of  land  which  shall  be  adjoining  to 
the  piece  of  land  hereby  agreed  to  be  demised,  but  divided  oft*  for 
that  purpose  and  for  the  purpose   next  hereafter  mentioned,  and 
shall  there  be  and  remain  in  the  possession  of  the  governor  and  com- 
pany as  a  security  for  any  moneys  at  any  time  due  and  owing  to  the 
governor  and  company  by  H.  W.  Wood,  on  any  account  whateoever, 
excepting  the  sum  of  2,d00Z.,  under  or  by  virtue  of  this  agreement; 
provided,  nevertheless,  that  such  deposit  of  fuel  and  such  advance  or 
advances  shall  in  no  way  prevent  or  prejudice  the  sale  of  ftiel  from. 
time  to  time,  by  H.  W.  Wood,  who,  for  that  purpose,  shall  have  foil 
liberty  to  ship  or  give  delivery  order  for  the  same ;  H.  W.  Wood,  in 
that  event,  depositing  or  agreeing  to  deposit  with  the  company  the 
cash  or  approved  bills  to  be  received  by  him  as  the  price  of  or  advance 
upon  such  fuel,  when  and  as  the  same  shall  be  sold.     Thirdly,  that 
all  the  coal  consumed  and  used  by  H.  W.  Wood  for  the  purpose  of 
his  manufacture  during  the  term  of  twelve  years,  shall  be  bought  and 
purchased  of  the  company,  provided  the  company  can  and  shall  sup- 
ply him  with  the  quantity  that  shall  from  time  to  time  be  required  by 
him,  or  to  such  extent  as  the  company  can  supply,  and  that  the  com- 
pany shall  charge  for  the  same  at  and  after  the  Tate  of  3^.  lOdL,  per 
ton,  delivered  over  the  weighbridge  on  the  premises  of  H.  W.  Wood, 
at  Port  Talbot,  and  no  more ;  the  coal  to  be  that  which  is  clean  and 
good,  for  the  purpose  of  manufacturing  steam  fuel,  and  to  be  that 
which  is  known  as  small  coal,  unscreened,  unless  passed  through  a 
screen  of  longitudinal  bars  not  less  than  four  inches  apart,  and  that 
H.  W.  Wood  shall  use  and  consume  no  other  coal  at  the  factory 
during  the  term,  than  that  which  is  bought  and  purchased  of  the 
company,  excepting,  nevertheless,  in  the  event  of  H.  W.  Wood  requir- 
ing more  small  coal  than  the  company  can  and  shall  supply  him  witii, 
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nnd  excepting,  nevertheless,  for  the  purpose  of  making  experiments 
in  the  manufacture  of  fuel,  in  which  case,  H.  W.  Wood  is  to  be  at 
liberty  to  purchase  and  consume  coal  not  being  the  company's  coal, 
such  purchase  and  consumption  of  coal  for  the  purposes  of  experi- 
ments, not  to  exceed  fifty  tons  in  quantity  from  any  six  collieries  in 
any  one  year.  Fourthly,  that  the  company  shall  not  be  compelled 
to  supply  more  than  500  tons  per  week,  and  that  in  case  the  com- 
pany shall,  £rom  some  substantial  cause,  be  unable  to  supply  small 
coal  to  the  extent  agreed  upon,  the  company  shall  give  to  H.  W. 
^Wood  six  months  notice  of  such  their  inability,  and  in  such  case,  H. 
"W.  Wood  shall  be  at  liberty  to  obtain  his  supply  of  coal  or  the 
excess  beyond  the  quantity  the  company  can  supply  from  any  other 
source.  Fifthly,  that  all  coal  supplied  to  H.  W.  Wood  by  the  com- 
pany, shall  be  delivered  over  the  weighbridge  erected  at  Port  Talbot, 
at  the  Patent  Fuel  Works,  at  the  rate  of  Ss.  lOcL  per  ton,  including 
the  use  of  trains,  wagons,  haulage,  and  other  necessary  incidentsd 
expenses  to  the  weighing  machine,  and  the  use  of  trains  from  the 
w^eighing  machine  to  the  manufactory,  such  further  haulage  to  be  at 
the  expense  of  H.  W.  Wood ;  and  EL  W.  Wood  shall,  if  he  shall  so 
think  nt,  be  at  liberty  to  pass  the  coal  over  a  screen  of  longitudinal 
bars  not  less  than  half  an  inch  apart,  and  ail  coal  which  will  not  pass 
through  such  screen,  shall  be  deemed  rubble  coal,  and  shall  be  taken 
back  by  the  governor  and  company  within  fourteen  days  after  notice 
in  writmg  shall  have  been  given,  as  next  hereinafter  is  mentioned,  and 

Eaid  for  by  them  in  cash  at  the  rate  of  Is.  Qd.  per  ton,  at  the  periods 
ereinafter  specified  for  the  rendering  accounts  of  all  coal  delivered. 
Sixthly,  that  the  company  shall  supply  to  H.  W.  Wood,  in  lieu  and 
in  place  of  the  rubble  coal  so  returned,  free  of  cost  and  expense  to 
him,  an  equal  quantity  of  the  coal  hereby  agreed  to  be  delivered 
within  fourteen  days  after  notice  in  writing  snail  have  been  given, 
specifying  as  nearly  as  is  practicable,  the  quantity  so  to  be  removed ; 
and  in  case  the  company  shall  neglect  to  remove  the  rubble  coal,  and 
to  replace  the  same  with  such  as  aforesaid,  within  the  time  aforesaid, 
they  shall  pay  to  H.  W.  Wood  the  sum  of  2i  per  diem,  to  be  recov- 
ered as  liquicfated  damages.  Seventhly,  that  if  the  coal  shall  not  be 
of  such  quality  of  small  coal  as  is  required  by  H.  W.  Wood,  and  fit 
for  the  purpose  of  manufacture,  the  same  shall  be  notified  to  the 
conipany  within  fourteen  days  after  the  same  shall  have  been  delivered, 
otherwise  the  same  shall  be  deemed  and  taken  to  be  good  and  suffi- 
cient for  the  purposes,  and  shall  be  charged  for  accordingly ;  but  in 
case  H.  W.  Wood  shall  give  notice  to  the  company  within  the  period 
of  fourteen  days  that  the  coal  is  not  gotod  and  fit  for  the  purposes  of 
the  manufactory,  then  the  company  shall  either  take  back  the  same, 
or  shall,  within  seven  days  after  such  notice  shall  have  been  delivered, 
refer  the  question  to  the  decision  of  an  individual  to  be  agreed  upon 
between  them  and  H.  W.  Wood,  or,  in  case  they  cannot  agree,  shall 
give  the  name  of  a  referee,  who,  together  with  a  referee  to  be  named 
by  H.  W.  Wood,  or  such  third  party  as  such  two  referees  shall  appoint, 
shadl  award  and  determine  whether  such  small  coal  be  good  and  suf- 
ficient for  the  purpose  of  the  manufacture  and  as  agreed  for,  and  in 
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either  of  the  cases,  the  company  and  H.  W.  Wood  shall  be  bonnd 
by  such  decision.  Eighthly,  that  IL  W.  Wood  shall  be  at  liberty  to 
erect  a  shipping-stage  adjoining  the  fuel  manufactory  on  the  River 
Avon,  and  the  company  shall  contribute  towards  the  cost  and  expense 
of  erecting  the  same,  when  and  after  the  same  shall  have  been  erected, 
a  sum  not  exceeding  50/.,  and  shall  also  allow  H*  W.  Wood,  for  the 
purpose  of  shipping  patent  fuel  or  receiving  pitch,  to  make  use  of 
some  one  of  their  shipping  stages  and  weighing  machines,  on  regular 
turn,  due  diligence  being  at  all  times  used,  on  the  float  at  Port  Tal- 
bot, free  of  charge.  Ninthly,  that  the  accounts  for  all  coals  delivered 
by  the  company  to  H.  W.  Wood,  after  the  rate  of  3^.  lOtL  per  ton,  shall 
be  rendered  to  H.  W.  Wood  every  three  months,  and  shall  include  all 
coals  delivered  during  that  period,  and  if  no  objection  be  stated  to 
that  account  within  ten  days  after  the  same  shall  have  been  delivered| 
the  same  shall  be  taken  ^errors  excepted)  as  sc  correct  account^  and 
H.  W.  Wood  shall  be  debited  on  the  10th  of  the  succeeding  month 
with  the  amount  found  to  be  due  to  the  company  upon  such  account, 
and  H.  W.  Wood  shall  thereupon  accept  the  drafts  or  bills  of  the 
company  for  the  amount  so  appearing  due,  such  bills  or  drafts,  indod* 
ing  interest  at  5L  per  cent,  and  to  be  drawn  at  not  }ess  than  twelve 
months  date. 

Tenthly,  that  H.  W.  Wood  shall  not  take  down  or  remove  the 
manufactory  and  premises  so  erected  and  built,  or  the  machinery  in 
and  about  the  same,  but  that  such  buildings,  erections,  and  machinery 
shall  be  and  remain  as  a  security  to  the  company  for  all  moneys  that 
shall  at  any  time  be  due  or  owing  to  them,  either  on  account  of 
advances  incident  to  the  erection  of  such  buildings  and  machinery, 
or  for  advances  made  upon  manufactured  fuel,  if  any,  or  for  monejrs 
that  shall  be  due  in  respect  of  coals  supplied,  or  any  other  account 
whatever  under  or  by  virtue  of  this  agreement ;  provided  always, 
nevertheless,  that  upon  H.  W.  Wood  paying  or  securing  any  balance 
that  may  at  any  time  during  the  continuance  or  at  the  determination 
of  this  agreement  be  due  from  H.  W.  Wood  to  the  company, 
and  the  company  shall,  if  required  so  to  do  by  H*  W.  Wood,  take, 
at  a  valuation  to  be  made  by  a  referee  or  referees  so  to  be  chosen  as 
aforesaid,  the  machinery  and  fixtures  of  and  upon  the  manufactory 
and  premises.  Eleventhly,  that  in  the  lease  to  be  granted  to  H.  W. 
Wood,  a  covenant  for  title  shall  be  inserted  on  the  part  of  the  com- 
pany, and  covenants  shall  be  inserted  on  the  part  of  H.  W.  Wood, 
that  the  premises  so  to  be  leased  shall  not  be  used  for  any  other  pur- 
pose or  purposes  than  that  for  the  manufacture  of  patent  fuel,  and 
that  H.  W.  Wood  shall  not'  underlet  or  assign  the  premises  or  any 
part  thereof  without  the  consent  of  the  company,  such  consent  not 
being  unreasonably  withheld.  Twelfthly,  that  in  case  H.  W.  Wood 
'  shall  cease  to  use  and  consume  the  small  coal  of  the  company  by 
reason  of  their  inability  to  supply  him  therewith,  as  hereinafter  men- 
tioned* and  agreed  or  otherwise,  and  H.  W.  Wood  shall  continue  in 
the  occupation  of  the  premises,  and  he  the  said  H.  W.  Wood  shall 
pay  to  the  company  a  rent  or  sum  of  1002.  per  annum  during  the 
continuance  of  this  agreement,  such  rent  to  commence  within  six 
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months  after  H.  W.  Wood  shall  so  cease  to  use  and  consume  the 
small  coal  of  the  company.  Thirteenthly,  that  the  agreement  to  be 
determinable  as  aforesaid  shall  continue  for  the  term  of  twelve  years 
from  the  date  hereof,  and  that,  at  the  expiration  of  the  term  of  twelve 
years  fipom  the  date  hereof,  if  H.  W.  Wood  shall  so  elect  and  deter- 
mine, and  of  such  election  or  determination  shall  give  one  month's 
notice  in  writing  to  the  company,  but  not  otherwise,  the  company 
shaU  pay  or  aUow  to  H.  W.  Wood  the  then  value  of  the  machinery 
and  fixtures,  such  value  to  be  ascertained  by  arbitration  in  the  man- 
ner hereinafter  mentioned.  Provided  always,  and  it  is  hereby  agreed 
and  declared  between  and  by  the  parties  hereto,  that  if  at  any  time 
during  the  continuance  of  this  agreement  any  disputes  or  diflerences 
shall  arise  between  the  parties  respecting  any  clause,  matter,  or  thing 
herein  contained  or  relating  to  the  premises,  or  otherwise  arising  out 
of  this  agreemertt,  the  same  shall  be  referred  to  the  arbitration  of  two 
indifferent  persons,  one  to  be  chosen  by  each  party,"  and  the  decision 
or  award  in  writing  of  such  arbitrators,  in  case  they  shall  agree  upon 
the  matters  in  dispute,  or  of  their  umpire,  which  they  are  hereby 
authorized  to  appoint  in  case  they  shall  differ,  shall  be  binding  and 
conclusive  on  the  parties  hereto,  provided  such  award,  whether  by 
the  arbitrators  or  their  umpire,  siisJl  be  in  writing,  and  be  delivered 
to  the  parties  within  one  calendar  month  after  the  matters  therein 
contained  shall  have  become  the  subject  of  reference  to  arbitration, 
provided  that  the  piece  or  parcel  of  land,  manufactory,  and  premises 
shall  not  be  a  security  for  a  larger  amount  than  5,000^  In  witness 
whereof  the  governor  and  company  of  copper  miners  have  hereunto 
caused  their  common  seal  to  be  affixed,  and  H.  W.  Wood  hath 
hereunto  set  his  hand  and  seal,  the  day  and  year  first  above  written," 
That  no  lease  of  the  piece  of  land  with  the  manufactory,  buildings, 
and  machinery  thereon  has  ever  been  granted  by  the  defendants  to 
the  plaintiff. 

Second  plea  — r  That  the  plaintiff  did  not  in  each  or  any  of  the 
weeks  in  the  alleged  breach  of  the  agreement  mentioned,  require  the 
defendants  to  deliver  to  him  500  tons,  or  any  quantity  of  the  small 
coal,  and  the  same  was  not  then  required  by  him  for  the  purposes  in 
the  agreement  mentioned;,  and  the  plaintiff  was  not  during  any  part 
of  the  period  of  time  ready  and  willing  to  buy  of  the  defendants,  and 
accept  from  them,  any  quantities  of  the  coal  for  the  purposes  in  the 
agreement  mentioned,  and  to  pay  for  the  same. 

Third  plea —  That  fi'om  and  after  the  24th  of  January  in  the  breach 
of  the  agreement  mentioned  until  the  commencement  of  this  suit, 
the  defendants  were  prevented  by  a  substantial  cause  firom  supplying 
coal  to  the  plaintiff  according  to  the  agreement. 

Fourth  plea — That  before  and  on  the  24th  of  January  in  the 
declaration  mentioned,  and  from  thence  until  the  commencement  of 
this  suit,  the  plaintiff  wholly  discontinued  and  abandoned  and  ceased 
to  carry  on  the  factory,  works,  and  buildings,  the  manufacture  of  the 
patent  fuel  in  the  agreement  mentioned ;  such  discontinuance,  giving 
up,  abandonment,  and  cessation  of  the  manufacture  not  being  caused 
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through  the  non-delivery  of  coal  by  the  defendants  to  the  plaintiff, 
or  by  any  other  breach  of  the  agreement  by  the  defendants. 

Fifth  plea —  That  the  defendants  did  in  each  of  the  weeks  in  the 
declaration  mentioned  supply  the  plaintiff  with  all  such  quantities 
of  coal  as  were  there  required  of  the  defendants  by  the  plaintiff  to 
be  delivered  to  him  for  the  purposes  of  the  manufacture. 

Sixth  plea  —  As  to  so  much  of  the  claim  of  the  plaintiif  as  relates 
to  that  part  of  the  alleged  breach  of  the  agreement  w^hich  extends  from 
the  24th  of  January  in  the  declaration  mentioned  to  the  24th  of  July, 
1851,  the  last-mentioned  day  being  the  day  of  the  passing  of  the  "Gov- 
ernor and  Company  of  Coppers  Miners  Act,  1851,"'  the  defendants 
say,  that  in  respect  of  so  much  of  the  claim,  the  plaintiff  at  the  time 
of  the  passing  of  the  act  was  a  present  creditor  and  claimant  against 
the  defendants  within  the  meaning  and  intent  of  the  act.  That  after 
the  passing  of  the  act,  and  before  the  commencement  of  this  suit, 
the  lands,  mines,  collieries,  hereditaments,  the  plant,  machinery, 
fixtures,  and  effects  mentioned  in  the  act  and  comprised  in  the  mort- 
gage security  in  the  act  recited,  were  under  the  provisions  of  the  act 
duly  reconveyed  to  the  defendants  by  the  governor  and  company  of 
the  Bank  of  England. 

Demurrer  to  the  first,  third,  fourth,  fifth,  and  sixth  pleas,  and  issue 
joined  on  the  second,  third,  fourth,  and  fifth  pleas.  Replication  to 
the  first,  third,  fourth,  fifth,  and  sixth  pleas. 

WilleSy  appeared  for  the  plaintiff;  and 

Bovill^  (  Turner  with  him,)  for  the  defendants,  8th  and  9th  of  May. 

The  points  raised  in  the  argument  are  so  fully  adverted  to  in  the 
judgment,  that  a  further  report  of  them  is  deemed  unnecessary. 

Our.  adv.  vuU, 
The  judgment  of  the  court  ^  was  now  delivered  by 

• 

Crowder,  J.  This  was  an  action  of  covenant,  brought  upop  an 
agreement  under  seal,  executed  by  the  plaintiff  and  the  defendants. 
The  declaration  was  framed  upon  the  alleged  breach  of  an  implied 
covenant  in  the  agreement  to  supply  500  tons  of  small  coaJ  to  the 
plaintiff  weekly  during  a  specified  period.  To  this  declaration  the 
defendants  pleaded  six  pleas,  to  five  of  which  the  plaintiff  demuned; 
the  demurrers  were  argued  before  us,  in  the  course  of  last  tenn* 
Four  principal  points  were  made  upoii  the  argument:  First,  that 
thQ  defendants'  Uability  to  supply  the  coal  depended  upon  a  leas^ 
being  granted  by  them  to  the  plaintiff,  as  a  condition  precedent 
Secondly,  that  the  defendants'  inability  to  supply  the  coal  exonerated 


U4  &  15  Vict.  c.  105.    The  material  partt  of  the  act  are  set  out  in  the  jadgment. 

S  Jervis,  C.  J.,  CrBSS WELL,  J.,  WiLLIAMS,  J.,  and  CbO WDER,  J. 
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them  from  liability  on  the  covenant,  without  the  six  months'  notice 
bein^  given  which  is  mentioned  in  the  agreement  Thirdly,  that  the 
supply  of  coal  was  limited  to  the  purposes  of  the  patent  fuel  manu- 
facture, mentioned  in  the  agreement.  Fourthly,  that  the  plaintiff 
was  a  claimant  against  the  defendants,  within  the  meaning  of  the 
act  of  14  &  15  Vict,  and  so  barred  as  to  that  portion  of  the  claim 
which  arose  prior  to  the  24th  of  July,  1851,  when  that  act  passed. 
The  first  point  was  raised  by  the  demurrer  to  the  first  plea,  which  sets 
out  the  agreement  at  full  length,  and  concludes  with  the  allegation, 
that  "  no  lease  of  the  said  piece  of  land  with  the  manufactory, 
buildings,  and  machinery  thereon,  has  ever  been  granted  by  the 
defendants  to  the  plaintiff." 

The  agreement,  which  is  between  the  defendants  of  the  one  part, 
and  the  plaintiff,  a  manufacturer  of  fuel,  of  the  other  part,  recites  that 
the  plaintiff  had  lately  erected  a  factory,  works,  and  buildings  on  part 
of  a  certain  piece  of  land  belonging  to  the  defendants,  situate  at  Port 
Talbot,  in  Glamorganshire,  for  the  purpose  of  carrying  on  the  manu- 
facture of  patent  fuel.  That  the  defendants  had  advanced  to  the 
plaintiff  towards  the  erection  and  completion  of  the  factory,  works, 
and  buildings,  and  the  machinery  thereon,  2,500^ ;  and  that  they  had 
agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the  manufactory 
and  buildings,  and  other  premises,  to  the  plaintiff,  and  to  enter  into 
certain  other  arrangements  for  the  supply  of  coal  for  the  said  manu- 
factory, and  otherwise  on  the  terms  and  conditions  thereinafter  men- 
tioned. Then  follow  the  stipulations  of  the  agreement,  embodied  in 
the  thirteen  clauses,  the  first,  third,  fourth,  tenth,  eleventh,  twelfth, 
and  thirteenth  of  which  were  principally  relied  upon  in  the  argument 
The  plaintiff's  counsel  referred  to  a  similar  action  between  the  same 
parties  and  upon  the  same  agreement,  (7  Com.  B.  Rep.  906,)  in  which 
it  was  decided  by  this  court,  that  the  stipulation  for  the  supply  of 
coal,  by  the  defendants  to  the  plaintiff,  constituted  a  covenant ;  and 
be  contended,  that  such  covenant  was  for  the  continuance  of  a  supply 
for  twelve  years,  whether  a  lease  were  granted  or  not ;  that  this  cove- 
nant was  entirely  disconnected  in  grammatical  construction  from  the 
stipulation  for  the  granting  of  a  lease  in  the  first  clause  of  the  agree- 
ment, and  that  it  was  quite  unnecessary,  in  order  to  give  effect  to 
the  apparent  intention  of  the  parties,  that  the  granting  of  a  lease 
should  be  construed  to  be  a  condition  precedent ;  that  as  the  lease 
contemplated  was  to  be  at  a  peppercorn  rent,  it  was  for  the  plain- 
tiff's exclusive  advantage,  and  could  not,  therefore,  operate  as  a  con- 
sideration for  the  defendants'  supply  of  coal.  On  the  other  hand,  it 
was  contended  by  the  defendants'  counsel,  that  admitting  the  decis- 
ion of  this  court,  as  reported  in  7  Com.  B.  Rep.,  to  be  right,  for  the 
purpose  of  argument  only,  the  granting  of  a  lease  was  a  condition 
precedent  to  the  defendants'  liability  upon  the  covenant,  and  he  relied 
specially  on  the  language  of  the  first,  third,  fourth,  tenth,  eleventh, 
and  thirteenth  clauses,  as  establishing  that  proposition.  He  con- 
tended, that  as  the  term  of  twelve  years,  firom  Lady-day  last,  was  to 
be  created  by  the  lease  agreed  to  be  granted  by  the  first  clause,  the 
implied  covenant  in  the  third  and  fourth  clauses  for  the  delivery  of 


352  COURT   OF  COMMON  PLEAS,  1854. 

^  Wood  V.  Governor  and  Company  of  Copper  Miners  in  England. 

500  tons  of  coal  weekly  to  the  plaintiff,  wa^  applicable  only  to  flie 
term  so  to  be  created ;  and  as  no  lease  had  been  granted,  no  term 
Had  been  created,  and  so  no  obligation  incurred,  on  the  part  of  the 
defendants^  to  supply  the  coaL  And  the  cases  of  Soprani  v.  SkurrOj 
Yelv.  18 ;  Pitman  v.  Woodbury^  3  Exch.  Rep.  4 ;  and  Swainum  v. 
Ambler^  8  Exch.  Rep.  72 ;  s.  c.  16  Eng.  Rep.  639,  were  cited  in  sup- 
port of  that  argument  Moreover,  it  was  denied  that  the  lease  -was 
exclusively  for  the  plaintifTs  benefit,  as  by  the  first  and  tenth  oiaoses 
it  was  to  be  assigned  to  the  defendants  immediately  after  its  execu* 
tion,  by  way  of  mortgage,  as  a  security  for  the  advances  made  to  the 
plaintiff.  And  by  the  eleventh  clause,  the  plaintiff  was  restricted  from 
underletting  or  assigning  the  premises  without  the  consent  of  tbe  de- 
fendants. It  was  further  argued,  that  the  defendants  would  obtain 
bv  the  lease  the  advantage  of  a  solemn  admission  on  the  part  of  the 
piaintifl^  that  the  premises,  including  the  factory,  buildings,  and  ma- 
chinery, were  the  property  of  the  defendants ;  that,  by  the  first  and 
thirteenth  clauses,  it  appears  that  the  term  in  the  lease  was  to  be  of 
a  different  duration  from  the  term  of  the  agreement ;  the  former  being 
twelve  years  firom  Lady-day  last  past,  the  latter,  twelve  years  finom 
the  date  of  the  agreement,  and  that,  therefore,  the  covenant  to  supply 
the  coal  in  the  third  and  fourth  clauses,  could  only  apply  to  the  term 
in  the  lease;  that,  the  expression  in  the  third  clause,  '^during  the 
term  of  twelve  years,"  had  relation  to  the  lease,  mentioned  in  the  first 
clauscj  and  showed  that  the  supply  was  to  be,  not  during  the  agree- 
ment, but  for  the  term  to  be  created  by  the  lease.  But,  we  think  the 
plaintiff's  construction  of  the  agreement  is  the  correct  one,  and^hat 
the  cases  cited,  on  the  part  of  the  defendants,  do  not  apply.  Tbe 
ground  of  the  decision  in  those  cases  was,  that  there  was  no  con- 
sideration for  the  covenant,  because  the  covenantee  had  not  executed 
the  deed  in  which  the  covenant  was  contained ;  whereas,  in  the  pres- 
ent  case,  both  parties  executed  the  agreement.  The  granting  of  the 
lease  is  a  part  of  the  agreement  to  be  performed  by  the  defendants, 
who  have  also  covenanted  to  supply  the  coal  weekly  to  the  plaintiff 
The  lease  was  mainly  for  the  benefit  of  the  plaintiff,  as  it  appears 
from  the  recitals  that  the  buildings  had  already  been  erected  on  the 
defendants'  land  prior  to  the  execution  of  the  agreement,  and  the 
rent  was  to  be  merely  nominal.  And  we  think  that  the  words,  "  term 
of  twelve  years,"  and  "  term  aforesaid,"  occurring  in  the  third  clause, 
do  not  mean  the  "  term  "  to  be  created  by  the  lease  in  the  technical 
sense  of  that  expression,  but  that  the  true  meaning  of  the  word 
"  term  "  there,  is  "  period  "  or  "  space  of  time."  And  thus  the  cove- 
nant to  supply  the  coal  for  the  said  period  of  twelve  years,  from 
Lady-day  last,  would  be  quite  consistent  with  the  non-existence  of  a 
lease,  and  also  with  the  duration  of  the  agreement  for  a  still  longer 
time,  as  stipulated  in  the  thirteenth  clause.  The  defendants  having 
entered  into  two  covenants,  first,  to  grant  a  lease  to  the  plaintiff,  and, 
secondly,  to  supply  him  with  coal  for  twelve  years,  it  would  be  un- 
reasonable to  hold,  unless  constrained  by  the  clearest  language,  that 
the  defendants'  non-performance  of  their  first  covenant  exonerated 
them  firom  liability  to  perform  the  second  also.     We  think,  therefore, 
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tJje  granting  of  the  lease  is  not  a  condition  precedent,  and  that,  conse- 
quently, the  first  plea  cannot  be  supported.     There  will  be  judgment 
for  the  plaintiff,  therefore,  upon  the  demurrer  to  that  plea.     The 
second  point  was  raised  by  the  demurrer  to  the  third  plea,  which  al- 
leges, '^  that  from  the  said  24th  of  January  in  the  saici  declaration 
mentioned,  until  the  commencement  of  this  suit,  the  defendants  were 
prevented,  by  a  substantial  cause,  from  supplying  the  said  coal  to  the 
plaintiff^  according  to  the  said  agreement."    It  was  attempted,  on  the 
part  of  the  defendants,  to  support  the  plea,  on  the  ground. that  it  was 
merely  a  traverse  of  the  averment  in  the  declaration,  "  that  the  de- 
fendants were  not  unable  to  supply  the  coal  from  any  substantial 
cause."    But  unless  this  traverse,  if  found  by  the  jury  for  the  defend- 
ants, would  be  a  good  defence  to  the  action,  the  plea  cannot  be  sus- 
tained.   And  we  think  that  the  inability  to  supply  from  any  substan- 
tial cause  is  no  defence,  unless  six  months'  notice  thereof  be  given, 
according  to  the  express  words  of  the  fourth  clause.     And  this  seems 
reasonable,  for,  otherwise,  the  defendants  might  be  relieved  from  their 
covenant  to  supply  the  plaintiff  with  coal,  while  the  plaintiff  would 
be  bound,  by  his  covenant,  not  to  get  coal  elsewhere :  as  it  is  only  in 
case  of  the  inability  of  the  compaiiy  to  supply,  and  six  months'  notice 
thereof  given  to  the  plaintiff,  that  he  is  at  liberty  to  obtain  a  supply 
from  any  other  source.    Judgment,  therefore,  will  be  for  the  plaintiff 
upon  the  demurrer  to  the  third  plea.     The  third  point  was  raised  by 
the  demurrers  to  the  fourth  and  fifth  pleas ;  the  fourth  plea,  alleging 
an  abandonment  of  the  manufacture  of  patent  fuel  at  the  factory ; 
and  the  fifth  plea,  alle^ng  that  the  defendants  supplied  all  coal 
required  by  the  plaintifi  for  the  purposes  of  the  said  manufacture. 
The  substantial  question  arising  upon  both  pleas' is,  whether  the  cove- 
nant to  supply  coal  is  limited  to  the  purposes  of  the  patent  fuel 
manufacture,  or  whether  it  is  to  be  for  any  other  purpose  required  by 
the  plaintifil     It  was  contended  by  the  plaintiff's  counsel,  that  the 
recital  in  the  agreement  that  the  defendants  had  agreed  to  grant  a 
lease,  ^'  and  to  enter  into  certain  arrangements  for  the  supply  of  coal 
for  the  said  manufactory,  and  otherwise  on  the  terms  and  conditions 
hereinafter  mentioned,"  showed  that  the  supply  of  coal  was  to  be  for 
other  purposes  besides  those  connected  with  the  manufacture  of  fuel, 
the  word  ^^  otherwise  "  furnishing  this  argument.    But,  looking  at  the 
language  of  the  agreement  throughout,  and  especially  the  third,  fifth, 
seventh,  and  eleventh  clauses,  we  are  of  opinion  that  the  defendants' 
covenant  is  limited  to  the  supply  of  coals  for  the  purposes  of  the 
patent  fuel  manufacture.     A  distinction  was  taken  in  the  argument 
between  the  two  pleas.     But,  we  think  that  each  is  substantially  an 
answer  to  the  action ;  and,  therefore,  our  judgment  on  the  demurrers 
to  the  fourth  and  fifth  pleas  will  be  for  the  defendants. 

The  fourth  point  arises  upon  the  demurrer  to  the  sixth  plea,  which  is 
pleaded  to  so  much  of  the  alleged  breach  of  the  agreement  as  applied 
to  the  period  from  the  said  24th  of  January,  in  the  declaration  mention- 
ed, to  the  24th  of  July,  1851,  the  last-mentioned  day  being  the  day  of 
the  passing  of  the  Governor  and  Company  of  Copper  Miners  Act,  1851, 
and  to  that  part  of  the  claim  the  defendants  in  their  sixth  plea  say. 
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*'  That  the  plaintiff,  at  the  time  of  the  passing  of  the  said  act,  ^wiis  a 
present  creditor  and  claimant  against  the  defendants  within  the  mean- 
ing of  the  said  act ;  and  the  defendants  further  say,  that  after  the 
!>aasing  of  the  said  act,  and  before  the  commencement  of  this  suit,  the 
ands,  mines,  collieries,  and  hereditaments,  ore,  plant,  machinery,  fixt- 
ures and  effects  mentioned  in  the  said  act  and  comprised  in  the  mort- 
gage security  in  the  said  act,  were  under  the  provisions  of  the  said 
act  duly  reconveyed  to  the  defendants  by  the  Governor  and  Company 
of  the  Bank  of  England.  The  question  upon  this  demurrer  is, 
whether  the  plaintiff  was  a  claimant  against  the  defendants,  within  the 
true  meaning  of  the  22d  section  of  the  act  referred  to,  and  as  such 
barred  from  maintaining  the  present  action.  It  appears  from  the  pre- 
amble of  the  act,  that  the  defendants,  being  in  a  state  of  great  pe- 
cuniary embarrassment,  were  desirous  of  arranging  their  afi'airs,  and 
distributing  their  assets  ratably  among  their  creditors;  that  the 
Bank  of  England  had  advanced  large  sums,  and  were  mortgagees 
in  possession  of  a  considerable  portion  of  the  defendants'  property, 
with  the  usual  powers  of  sale;  that  there  was  also  a  large  class 
of  creditors  by  debentures,  loan  notes  and  promissory  notes ;  that 
a  suit  in  chancery  had  been  instituted  by  the  Bank  of  England 
against  the  defendants ;  and  it  was  referred  to  the  master  to  take  an 
account  of  ail  the  debts,  liabilities,  and  engagements  of  the  defend- 
ants, and  to  ascertain  what  creditors  were  entitled  to  the  benefit  of 
the  trust  deeds  which  had  been  executed  by  the  defendants.  And 
'  it  appears  further  from  the  preamble,  th^t  the  Bank  of  England  had 
been  unable  to  sell  the  property  mortgaged,  and  were  willing  to 
give  up  possession  upon  terms  advantageous  to  the  defendants,  and 
that  <<  a  verv  large  majority  of  the  holders  of  debentures,  promissory 
notes  and  loan  notes  of  the  defendants,  and  of  the  creditors  of  th^ 
defendants,  were  willing  to  compound  for  their  claims  on  the  de- 
fendants, and  to  accept  payment  of  such  composition  in  stock  of 
the  said  company  in  manner  set  forth."  The  arrangement  contem- 
plated is  then  carried  out  by  the  various  sections  of  the  act  And 
by  the  22d  section  it  is  enacted,  '<  That  on  the  reconveyance  to  the 
said  Governor  and  Company  of  Copper  Miners  in  England,  from  the 
said  Governor  and  Company  of  the  Bank  of  England,  of  the  lands, 
miners,  collieries,  hereditaments,  ore,  plant,  machinery,  fixtures,  and 
effects,  comprised  in  the  said  recited  mortgage  security,  or  any  part 
thereof,  in  pursuance  of  any  arrangement  to  be  made  between  them, 
the  said  lands,  mines,  collieries,  hereditaments,  ore,  plant,  machinery, 
fixtures  and  effects,  or  the  part  thereof  comprised  in  such  reconvey- 
ance, shall,  notwithstanding  the  continuance  of  the  trusts  of  the  said 
recited  indentures  of  the  19th  of  April,  1848,  or  of  the  said  suit,  vest 
in  the  said  Governor  and  Company  of  Copper  Miners  in  England ; 
and  that  subject  and  without  prejudice  as  to  the  said  lands,  mines, 
coUieried,  hereditaments,  ore,  plant,  machinery,  fixtures,  and  effects, 
to  any  such  arrangements,  all  property  and  eti'ects  whatsoever  to  be 
held,  possessed,  and  acquired  by  the  said  Governor  and  Company 
of  Copper  Miners  in  England  shall  be  held  and  enjoyed  by  them 
freed  and  discharged  £rom  all  rights,  claims,  and  remedies  whatsoever 
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by  or  on  the  part  of  any  holder  of  any  debentures,  promissory  notes, 
or  loan  notes  of  the  said  Governor  and  Company  of  Copper  Miners 
in  England  heretofore  issued,  or  on  the  part  of  any  other  present 
creditor  or  claimant  against  the  said  Governor  and  Company  of  Cop- 
per Miners  in  England  upon  any  account  whatsoever,  except  any 
claim,  right,  or  remedy  of  the  said  Governor  and  Company  of  the 
Bank  of  England,  which  may  be  mentioned  in  such  reconveyance  as 
reserved  to  or  retained  by  the  said  Governor  and  Company  of  the 
Bank  of  England,  and  except  any  right  or  remedy  of  the  said  W. 
H.  Lord,  in  respect  of  his  costs  in  the  chancery  suit  hereinbefore 
referred  to,  to  an  extent  not  exceeding  650/."  Now,  on  the  part  of 
the  defendants,  it  was  contended,  that  the  plaintiff  was  a  present 
-  claimant  against  the  defendants  within  this  section ;  and  that  the 
word  "claimant'?  was  intended  to  apply  to  unliquidated,  as  the 
word  "  creditor  "  was  to  liquidated  demands,  and  that  the  plaintiff's 
claim  under  the  covenant  was  an  unliquidated  demand,  and  so 
would  be  barred  by  the  22d  section  of  the  act  It  was  answered  on 
the  part  of  the  plaintiff  that  his  right  to  sue  upon  this  covenant  did 
not  make  him  a  "  claimant"  within  the  meaning  of  the  22d  section ; 
and  that  if  it  did,  there  was  nothing  in  the  language  of  that  section 
to  deprive  him  of  his  right  of  action.  We  think,  looking  at  the  gen- 
eral terms'  of  the  preamble,  as  well  as  at  the  language  of  the  fourth, 
eighth,  tenth,  and  twelfth  clauses,  that  the  "  creditor  "  or  "  claimant" 
mentioned  in  the  22d  section,  must  be  a  person  having  a  debt,  or 
liquidated  demand  against  the  defendants,  and  that  those  words  can- 
not, by  any  fair  construction,  include  a  person  having  a  right  of  ac- 
tion for  the  breach  of  a  covenant  to  furnish  coals  for  a  factory.  It  is 
unnecessary,  therefore,  to  give  any  opinion  as  to  the  effect  oi  the  22d 
section,  supposing  the  plaintiff  to  be  such  a  claimant  as  is  included 
therein.  The  12th  section  expressly  refers  to  the  former  action  of  the 
plaintiff  against  the  defendants,  for  a  breach'  of  the  same  covenant 
on  which  the  present  action  is  founded.  It  recites  the  pending  of 
that  action,  and  the  reference  of  it  to  an  arbitrator,  with  power  to 
make  two  awards.  It  then  recites  the  assessment  of  damages,  by  one 
award,  at  the  sum  of  2,272L  2^.,*  with  a  reservation  of  certain  points 
of  law  for  the  opinion  of  the  court,  and  that  no  second  award  had 
been  made.  The  section  then  enacts  "  that  H.  W.  Wood,  the  plain- 
tiff, shall  be  deemed  and  considered  a  creditor  of  the  said  Governor 
and  Company  of  Copper  Miners  of  England  within  the  intent  and 
meaning  of  this  act,  for  all  and  every  such  sum  and  sums  of  money 
as  have  been  and  shall  be  awarded  to  the  said  H.  W.  Wood  by  the 
said  T.  Bros,  or  by  any  other  arbitrator  to  whom  the  said  cause  and 
matters  may  hereafter  at  any  time  be  referred  in  the  place  of  the  said 
T.  Bros,  or  such  arbitrator  as  aforesaid,  and  for  any  costs  which  shall 
be  awarded  by  the  said  T.  Bros,  or  such  other  arbitrator  as  afore- 
said, to  be  paid  by  the  said  Governor  and  Company  of  Copper  Miners 
in  England,  to  the  said  H.  W.  Wood,  and  that  until  the  said  T.  Bros, 
or  such  other  arbitrator  as  aforesaid  shall  have  made  his  final  award, 
the  said  H.  W.  Wood  shall  be  deemed  and  considered  a  creditor  of 
the  said  company  for  the  said  sum  of  2,272/.  25."     The  insertion  of 
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this  section  shows,  we  think,  that  without  it  the  plaintiff  would  not 
have  been  within  the  general  terras  "  creditor,"  or  "  claimant "  in  the 
22d  section,  and  the  claim  or  demand  of  the  plaintiff  is  clearly  con* 
fined  by  the  12th  section  to  the  sum  awarded,  and  such  other  sum  or 
sums  as  may  be  awarded  in  the  former  action.  It  would  not  include, 
therefore,  the  claim  in  the  present  action.  And  we  are  of  opinion  that 
there  is  nothing  in  any  other  part  of  the  act  to  bring  the  plaintiff,  as 
regards  this  action  of  covenant,  within  the  terms  "  creditor,"  or  "  claim- 
ant "  in  the  22d  section  of  the  act  The  plea,  therefore,  cannot  be 
sustained,  and  our  judgment  will  be  for  the  plaintiff  on  the  demurrer 
to  that  plesu 

Judgment  accordingly. 


Dyne  v.  Nutley. 

Kovember  17,  1853. 

Lease  —  Construction  of. 

Under  a  lease  of  "  all  that  mesfloa^  or  tenement,  called,  &c.,  now  or  late  in  the  oocopatioii 
of  C,"  the  boandaries  given  not  accurately  defining  the  premises :  — 

Eeldf  that  a  "  gateway  "  nnder  a  portion  of  the  messuage,  and  leading  to  a  yard  behind,  m 
which  were  some  small  houses,  not  included  in  the  demise,  the  tenants  of  which  had 
always  used  the  gateway,  did  not  pass,  in  the  absence  of  evidence  to  show  that  it  had  been 
in  the  exclusive  occupation  of  C. 

Trespass  for  breaking  and  entering  the  land  of  the  plaintiff,  called 
*  the  gateway,  and  digging  up  the  soil. 

Pleas  :  first,  not  guUty. 

Secondly,  that  the  locus  in  quo  was  not  the  plaintiff 'sland. 

Thirdly,  that,  before  the  committing  of  the  alleged  trespasses,  Joseph 
Birchall,  William  Grey,  Jeremiah  Bunney,  John  Alexander  Manasseh, 
James  George  Payne,  James  Bodman,  William  Dredge,  John  Kimber, 
John  Flint,  Thomas  Leonard,  James  Hazell,  Mark  Willis,  Thomas 
Simmonds,  and  Frederick  Brown,  trustees  of  St  Bartholomew's 
Charity,  in  Newbury,  in  the  county  of  Berks,  were  seised  of  the  land 
in  question  in  their  demesne  as  of  fee ;  that  they  leased  the  same  to 
William  Nutley,  (the  defendant,)  and  William  Mundy,  to  hold  the 
same  for  fourteen  years  from  the  29th  of  September,  1852 ;  and  that, 
by  virtue  of  that  demise,  the  defendant  and  Mundy  entered  upon  the 
land,  and  upon  the  plaintiff's  alleged  possession  thereof,  dug  the  hole, 
and  pulled  down  the  gates,  &c. 

Fourthly,  that,  before  the  committing  of  the  trespasses  complained 
of,  the  trustees  of  St  Bartholomew's  Charity  were  seised  as  of  fee, 
and  leased  the  premises  to  William  Nutley  and  Robert  Mundy  for 
fourteen  years ;  that,  by  virtue  of  that  demise,  the  defendant  and 
Mundy  entered  on  the  land,  and  demised  the  same  to  one  Joseph 
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Corderoy,  to  hold  for  one  year,  and  so  on  from  year  to  year ;  that 
Joseph  Corderoy  entered  under  that  demise  ;  and  that  the  defendant, 
by  his  command,  dug  the  hole,  and  pulled  dbwn  the  gates,  &c. 

Fifthly,  as  to  the  breaking  and  entering  and  destroying  the  gates, 
that,  before  the  committing  of  the  trespasses,  the  trustees  were  seised 
in  their  demesne  as  of  fee  of  certain  messuages  and  premises,  and 
also  of  a  yard  and  buildings,  on  the  south  side  of  Speenham  Land, 
in  the  county  of  Berks,  and  demised  and  leased  the  said  yard  and 
buildings  to  the  defendant  for  fourteen  years  from  the  29th  of  Sep- 
tember, 1852,  and  by  deed  granted  to  the  defendant  and  Robert 
Mundy  a  way  for  themselves  and  their  servants ;  and  that  the  de- 
fendant committed  the  alleged  trespasses  in  the  assertion  of  his  right 
of  way. 

The  plaintiff  took  issue  on  the  first,  second,  fourth,  and  fifth  pleas, 
and  traversed  the  third. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  Assizes  at 
Abingdon.  The  facts  which  appeared  in  evidence  were  in  substance 
as  follows :  The  plaintiff  was  the  lessee  and  occupier  of  an  inn  called 
the  Fighting  Cocks,  at  Speenham  Land,  near  Newbury,  in  Berkshire, 
which  was  described  in  the  lease  of  the  29th  of  September,  1852,  as, 
'^All  that  messuage,  tenement,  or  public  house,  on  the  south  side 
of  Speenham  Land,  called  The  Old  Fighting  Cocks,  now  or  late  in 
the  occupation  of  Joseph  Corderoy  as  undertenant  of  William  Nut- 
ley,  brewer,  bounded  on  the  west  by  a  yard,  &c.,  messuage,  or  tene- 
ment, now  in  the  occupation  of  John  Bunker,  cooper,  and  on  the  east 
by  a  messuage  or  tenement  now  unoccupied ;  together  with  all  ways, 
&C.,  thereto,  belonging  or  appertaining."  The  lease  also  contained 
covenants  on  the  part  of  the  lessee  to  keep  the  tenement,  and  all  out- 
houses, &c.,  in  repair,  together  with  all  gates  and  boundaries  thereof, 
and  to  keep  the  premises  open  as  an  inn. 

The  Fighting  Cocks  fronted  the  street,  having  a  gateway  under  a 
portion  of  it,  leading  to  the  yard  and  outbuildings.  In  this  gateway 
the  defendant,  who  became  possessed  of  a  house  (used  as  a  beer-shop) 
adjoining  (which,  together  with  the  plaintiff's  premises,  all  formed  p2urt 
of  one  estate)  dug  a  hole  and  made  a  way  to  his  cellar,  covering  it 
with  a  wooden  flap.  This,  and  the  breaking  the  gates,  constituted 
the  trespasses  complained  of. 

The  question  was,  whether  the  soil  of  the  gateway  passed  to  the 
plaintiff  by  the  lease  of  the  29th  of  September,  1852.  The  learned 
judge  thinking  the  description  of  the  premises  in  the  lease  ambiguous, 
evidence  was  gone  into  to  show  what  had  been  the  occupation  of 
Joseph  Corderoy. 

It  appeared  that  the  entire  premises  had  originally  been  held  by 
one  tenant,  but  that  they  had  been  severed  about  fourteen  years  ago, 
and  three  small  houses  and  some  other  erections  built  in  the  yard,  the 
tenants  of  which  all  used  the  gateway  without  interruption.  There 
was  no  evidence  of  any  exclusive  occupation,  or  of  the  exercise  of  any 
acts  of  ownership  or  control  by  Corderoy  over  the  gateway,  save  that 
he  locked  the  gates  at  night ;  the  key,  however,  being  hung  up  in  a 
place  where  all  persons  using  the  way  could  get  at  it.     The  gates  had 


358  COURT   OF  COMMON  PLEAS,  1854. 


Dyne  v,  Natlej. 


been  originally  put  up,  and  were  occasionally  repaired,  and  from  time 
to  time  renewea,  by  and  at  the  expense  of  the  owners  of  the  fee. 

The  learned  judge  told  the  jury  that  the  description  in  the  lease  of 
the  boundary  on  the  west  was  incomplete,  and  therefore  it  was  neces- 
sary to  have  recourse  to  the  evidence  to  show  what  had  been  ia  the 
occupation  of  Corderoy ;  and  he  left  it  to  them  to  say  whether  or  not 
it  had  been  made  out  to  their  satisfaction  that  the  ^'  gateway  "  had 
been  in  the  occupation  of  Corderoy. 

The  jury  found  that  it  had  not,  and  accordingly  returned  a  verdict 
for  the  defendant  on  the  second  issue,  and  for  the  plaintiff  on  all  the 
other  issues. 

Phipsorij  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was 
against  evidence.  He' submitted  that  the  learned  judge  should  have 
dnrected  the  jury,  as  a  matter  of  law,  that' the  gateway  was  part  of  the 
demised  premises ;  and  that,  at  all  events,  the  evidence  showed  that 
it  formed  part  of  the  subject  of  demise. 

Keating'  and  Gray  now  showed  cause.  The  jury  were  properly 
directed,  and  they  came  to  a  right  conclusion  upon  the  evidence  be- 
fore them.  The  description  of  the  boundaries  in  the  lease  is  obscure 
and  ambiguous ;  it  was  necessary,  therefore,  to  have  recourse  to  the 
other  words  of  description,  '<  Now  or  late  in  the  occupation  of  Joseph 
Corderoy."  The  evidence  showed,  that,  during  Coideroy's  tenancy, 
the  gateway  was  used  in  common  by  all  the  tenants  of  the  property. 
It  is  quite  consistent  with  the  gateway  being  in  the  occupation  of 
nobody. 

[Maule,  J.  The  rule  of  construction  is,  that  you  must  satisfy  all 
the  words  if  you  can  consistently.  If  the  description  had  been  ''  abut- 
ting "  on  a  passage  and  a  messuage,"  there  would  have  been  no  doubt 
A  cabbage-garden  on  the  other  side  of  the  road,  if  occupied  by  Cor- 
deroy, would  have  passed.] 

It  is  perfectlv  clear,  as  well  upon  the  description  in  the  lease,  as 
upon  the  parol  evidence,  that  this  gateway  did  not,  and  never  was 
intended  to  pass  by  the  lease  to  the  plaintiff. 

Phipsony  in  support  of  his  rule.  In  Sheppard's  Touchstone,  p.  12, 
it  is  laid  down,  that, ''  by  the  name  of  a  messuage  may  pass  a  house, 
a  curtilage,  a  garden,  an  orchard,  a  dove-house,  a  shop,  a  mill,  as  par-' 
eel  of  the  same ;  and  even  land,  as  hams  and  grounds  (as  paddocks) 
attached  to  the  house."  That  word  alone  is  large  enough  to  include 
the  yard  and  all  the  buildings  at  the  bottom  of  the  yard. 

[Maule,  J.  We  should  have  nothing  to  inquire  about,  if  there 
were  not  words  enough  to  include  it.] 

In  Doe  d.  Smith  v.  Galloway y  5  B.  &  Ad.  43,  under  a  lease  of  all 
that  part  of  the  park  called  Blenheim  Park,  situate  and  being  in  the 
county  of  Oxford,  and  now  in  the  occupation  of  Smallbones,  lying 
wit;hin  certain  specified  abuttals,  with  all  houses,  &c.,  belonging 
thereto,  and  which  are  now  in  the  occupation  of  Smallbones  — it  was 
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held  that  a  house  on  a  part  which  was  within  the  abuttals,  but  not  in 
the  occupation  of  Smallbones,  would  pass.  "  The  rule,"  said  Parke,  B. 
"  is  clearly  settled,  that,  when  there  is  a  sufficient  description  set  forth 
of  premises,  by  giving  the  particular  name  of  a  close,  or  otherwise,  we 
may  reject  a  false  demonstration ;  but  that,  if  the  premises  be  de- 
scribed in  general  terms,  and  a  particular  description  be  added,  the 
latter  controls  the  former."  Here,  the  premises  were  described  with 
sufficient  accuracy.  And  the  evidence  was  as  consistent  with  the 
notion  ^at  the  soil  of  the  gateway  passed  by  the  lease  as  with  the 
contrary  notion. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
Doe  d.  Smith  v.  Galloway  is  an  authority  to  show  that  the  learned  judge 
correctly  left  the  case  to  the  jury.  That  which  my  brother  Parke 
there  lays  down  is  expressly  in  point  Then,  there  being  no  misdi- 
rection, the  objection  is  reduced  to  a  verdict  against  evidence.  I  see 
no  reason  to  find  fault  with  the  conclusion  at  which  the  jury  ar- 
rived. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  this  is  a  perfectly 
clear  case.  It  was  an  essential  part  of  the  plaintiff's  case  to  show 
that  the  place  where  the  hole  was  dug  had  been  in  the  occupation  of 
Corderoy.  That  disposes  of  the  question  of  misdirection.  Mr.  Phip- 
son  very  properly  admits  that  this  is  not  like  the  case  where,  after  a 
proper  description  of  the  premises  by  name  or  abuttals,  there  is  an 
affirmation  of  the  occupation ;  but  that  here  there  is  an  essential  state- 
ment of  the  occupation.  As  to  the  evidence,  I  am  not  disposed  to 
think  the  jury  have  come  to  a  wrong  conclusion.  It  was  for  them  to 
say  whether  or  not  the  evidence  satisfied  them  that  this  gateway  had 
been  in  the  occupation  of  Corderoy.  I  see  no  ground  upon  which  we 
can  or  ougHt  to  interfere. 

Williams,  J.  I  am  of  the  same  opinion.  Mr.  Phipson  was  con- 
strained to  admit  that  the  words  ^'  now  or  late  in  the  occupation  of 
Joseph  .Corderoy,"  were  essential  words,  and  not  mere  words  of  de- 
monstration, and  that  it  was  requisite  for  him  to  resort  to  those  words 
to  carry  certain  accretions  which  would  not  have  passed  otherwise. 
It  was,  upon  the  face  of  the  lease,  a  case  of  equivocation ;  and  the 
evidence,  I  think,  showed  very  satisfactorily  that  tEe  gateway  was  not 
in  the  "  occupation  "  of  Corderoy.  I  see  no  ground  whatever  for  dis- 
turbing the  verdict. 

Talfourd,  J.,  concurred* 

Rule  discharged. 
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Galloway  and  another  v.  Keyworth  and  others. 

May  25,  1854. 

CostSj  Taxation  of-^  Materiality  of  Witness  —  Awards  Costs  of  Pre^ 
paring^  —  Lay  Arbitrator  —  Professional  Assistance, 

On  taxation  of  costs,  it  is  a  general  rnle  to  disallow  the  expenses  of  a  witness  rgected  hj 
the  judge  at  the  trial,  as  between  party  and  party. 

The  same  rule  applies  to  a  witness  rejected  by  an  arbitrator ;  and  where  a  case  on  being 
called  on  for  trial  was  referred,  and  a  witness  who  attended  at  the  place  of  trial  and  after- 
wards before  the  arbitrator  on  the  reference,  was  rejected  by  the  aroitrator,  the  master  was 
held  to  have  rightly  disallowed  his  expenses,  as  between  party  and  party. 

The  materiality  of  a  witness  is  primd  facie  a  question  for  the  master,  bnt  the  conrt  may 
review  his  decision  on  that  point. 

In  an  action  for  a  proportion  of  the  saving  of  coals  effected  by  a  patent  boiler  erected  br  the 
pUintiff  according  to  a  contract,  an  engineer  attended  at  tne  trial,  and  before  the  arbitra- 
tor, who  had  not  seen  the  boilers  in  question,  but  had  seen  the  woi^ng  of  similar  ones. 

Qiuare,  whether  he  was  a  material  witness. 

SanUe,  per  Maule,  J.,  that  he  was  not  material  as  between  party  and  party. 

Semblef  that  a  lay  arbitrator  may  employ  a  professional  person  to  prepare  his  award ;  per 
Maule,  J.,  that  he  ought  to  do  so.    But  where  a  separate  charge  was  made  for  an  attorney's 

costs  of  preparing  the  award,  the  arbitrator  having  charged  a  sufficient  sum  for  the 

award :  — 

Held,  that  the  master  was  right  in  disallowing  the  amount  of  the  attorney's  bill  in  the  costs. 

This  was  an  action  upon  a  contract  for  the  constniction  of  three 
new  patent  steam-engine  boilers,  for  which  the  plaintiffs  were  to  be 
paid  three  fourths  of  the  saving  in  coals  to  the  defendants  by  means 
of  the  boilers  in  'the  first  five  years.  There  was  a  plea  of  payment 
of  money  into  court,  and  the  only  question  to  be  tried  was  the 
amount  of  damages. 

On  the  case  being  on  for  trial,  at  the  Liverpool  Summer  Assizes, 
in  1852,  a  verdict  for  the  plaintiff  for  the  damages  laid  in  the  declar- 
ation was  taken  by  consent,  subject  to  a  reference  to  an  engineer. 
The  arbitrator  afterwards  made  his  award  in  favor  of  the  plaintiff ; 
and  they  signed  judgment  for  137/.  damagesi,  and  405.  costs.  At  his 
taxation  of  costs  on  the  24th  of  April,  1854,  a  .claim  of  25L  was 
made,  on  behalf  of  the  plaintiffs,  for  the  costs  of  the  attendance  of 
a  witness  named  Armstrong,  an  engineer,  at  the  trial,  and  before  the 
arbitrator,  and  whose  evidence  had  been  rejected  by  the  arbitrator. 
For  the  plaintiffs,  it  was  alleged,  that  Armstrong  attended,  by  the 
advice  of  counsel,  and  was  skilful  as  a  boiler  engineer,  and  was  a 
material  witness  to  prove  the  saving  effected  by  the  new  engines. 
On  the  other  hand,  it  was  alleged,  that  he  had  never  Actually 
seen  either  the  old  engines  or  the  new,  and  was  not  a  material 
witness.  The  taxing  master  disallowed  Armstrong's  expenses  on 
the  ground  that  the  arbitrator  had  refused  to  examine  him  as  a  wit- 
ness. There  was  another  item  of  71L  14s.  5d.  objected  to,  which 
was  the*  amount  paid  for  taking  up  the  award  to  attorneys  appointed 
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by  the  arbitrator  to  prepare  it  That  sum  was  composed  of  52L  IO5., 
the  arbitrator's  charge,  and  19L  4s.  5(L  the  charges  of  the  arbitrator's 
attorneys  for  preparing  the  award. 

The  master  disallowed  the  whole  of  the  19/.  4^.  5dL,  except  the  sum 
of  IL  15s.  for  the  stamp  duty  on  the  award. 

In  the  plaintiff's  affidavit,  it  was  alleged,  that  this  item  was  disal- 
lowed on  the  ground  that  the  arbitrator  was  not  entitled  to  aiiy  pro- 
fessional assistance  in  preparing  the  award. 

A  rule  nisi  having  been  obtained  on  behalf  of  the  plaintiffs  for  a 
review  of  the  taxation, 

May  25.  Watson  showed  cause.  In  the  first  place,  as  to  the 
allowance  of  Armstrong's  costs,  it  was  for  the  master  to  determine 
whether  he  was  a  material  witness  or  not.  Primd  faciej  every  wit- 
ness who  is  rejected  by  the  judge  is  an  immatericd  witness,  and 
ought  not  to  be  allowed  for  by  the  master.  Here,  the  question  of 
the  saving  of  fuel,  was  a  question  of  fact,  and  not  one  of  science, 
and,  therefore,  Armstrong's  scientific  evidence  as  to  what  might  have 
been  saved,  was  quite  immaterial.  In  the  next  place,  the  charge  of 
19L  4s,  5(L  for  preparing  the  award,  was  properly  disallowed.,  If  the 
arbitrator  could  have  charged  that  amount  for  his  own  labor,  that* 
might  have  been  right ;  but  the  charge,  as  it  stands,  is  an  exorbitant 
one.  It  was  not  disallowed  merely  on  the  ground  that  the  arbitrator 
was  not  entitled  to  professional  assistance,  but  on  the  ground  that 
the  charge  of  fifty  guineas  was  of  itself  a  sufficient  one.  An  arbi- 
trator is  not  entitled  to  professional  assistance,  and  there  was  no 
need  of  any  in  this  case. 

[In  the  course  of  the  argument,  the  master  stated,  that  it  was 
the  practice,  when  a  witness  was  rejected  at  the  trial,  not  to  allow 
his  expenses,  and  that  he  had  considered  the  case  of  a  witness 
rejected  by  an  arbitrator,  the  same  as  that  of  one  rejected  by  a 
judge.  He  further  stated  that  he  had  disallowed  the  charge  for  pre- 
paring the  award,  on  accoimt  of  the  Isurge  amount  charged  by  the 
arbitrator  for  his  costs.] 

Atherton^  in  support  of  the  rule.  Unless  the  ground  upon  which 
the-  master  proceeded  as  to  each  item  be  good,  there  ought  to  be  a 
review  of  the  taxation.  First,  as  to  the  attendance  of  the  witness. 
He  attended,  by  counsel's  advice,  both  at  Liverpool  and  before  the 
arbitrator.  No  doubt  the  objection  was  taken  that  he  was  not  a 
materisd  witness,  but  the  master  decided  on  the  ground  that,  on  the 
second  occasion,  the  arbitrator  had  .held  him  not  to  be  material.  But 
why  should  his  attendance  at  Liverpool  be  disallowed,  because  the 
arbitrator  held  it  not  to  be  necessa^  afterwards? 

[Maule,  J.  You  have  the  benefit  of  discussing  the  question  here. 
The  costs  are  allowed  at  the  discretion  of  the  court,  but  it  usually 
exercifies  its  discretion  through  the  master.  This  is  not  a  court  of 
appeal  from  the  master,  but  one  exercising  its  own  original  jurisdic- 
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tion.  If  you  can  show  that  Armstrong's  evidence  ought  to  have 
been  admitted,  you  may  do  so.] 

The  court  being  understood  to  intimate  that  unless  the  witness  be 
shown  to  have  been  material,  the  case  cannot  be  sent  back  to  the 
master,  it  is  submitted  that  the  witness  was  a  proper  one  to  be  pres- 
ent at  the  trial. 

[MxuLE,  J.  It  may  be  that  a  witness  would  be  a  very  proper  wit^ 
ness]  as  between  attorney  and  client,  but  not  as  between  party  and 
party. 

No  doubt  the  immediate  question  was  the  amount  of  saving  by 
the  use  of  the  new  patent  boilers;  and  therefore  the  direct  testimony 
would  be,  the  evidence  of  persons  who  had  seen  the  consumption  of 
the  old  and  new  boilers.  But  the  knowledge  of  the  witness,  Arm- 
strong, would  enable  him  to  show  what,  under  ordinary  circum- 
stances, would  be  the  saving.  But  whether  his  evidence  was 
material  or  not,  was  the  declining  by  the  arbitrator  to  hear  him,  a 
sufficient  reason  for  disallowing  his  costs  of  attendance  at  Liverpool, 
as  well  as  before  the  arbitrator?  There  might  have  been  a  very 
good  reason  for  the  arbitrator  declining  to  hear  him,  which  would 
not  apply  to  his  attendance  at  Liverpool,  because  the  judge  might 
not  have  declined  to  hear  him  on  the  same  ground.  As  to  the  other 
question,  though  the  charge  may  appear  extravagant,  if  the  master 
disallowed  the  item  on  the  ground  that  the  arbitrator  was  not  enti- 
tled to  professional  assistance,  can  it  be  contended  that  a  lay  arbitra- 
tor is  not  to  be  allowed  to  charge  any  thing  at  all  for  the  professional 
assistance  he  may  require  ?  It  would  be  hard  to  lay  down  such  a 
rule.  But  as  the  master  reports  he  disallowed  the  item  on  account 
of  the  amount  charged  for  the  arbitrator's  costs,  that  part  of  the  rule 
cannot  be  insisted  upon. 

JerVis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. Mr.  Atherton  now  admits  there  is  no  ground  for  the  rule 
with  respect  to  the  disallowance  of  the  item  in  the  costs  of  the 
award ;  because  it  is  plain  that  the  master  disallowed  the  costs  of 
preparing  the  award  by  the  attorneys,  on  the  ground  that  he  thought 
the  large  charge  of  fifty  guineas  for  the  arbitrator's  costs  should  have 
included  the  whole,  and  that  the  arbitrator  himself  ought  to  have 
paid  his  attorneys  for  their  assistance.  With  respect  to  the  expenses 
of  the  witness,  it  is  a  general  rule  that  where  a  witness  is  rejected  at 
a  trial,  his  expenses  are  not  allowed  as  between  party  and  party. 
The  witness  rejected  by  the  judge  must  be  taken  to  have  been  inad- 
missible. Here  the  arbitrator  was  placed  in  the  position  of  adjudge, 
with  all  his  incidental  authority;,  and  he  has  decided  that  the  wit- 
ness, if  he  had  been  tendered  at  the  trial  at  Liverpool,  ought  to  have 
been  rejected,  and  we  are  not  at  liberty  to  go  into  the  grounds  of  his 
decision. 

Maule,  J.  I  am  of  the  same  opinion,  and  think  that  this  rule 
ought  to  be  discharged.  As  to  the  costs  of  the  award,  it  seems  to 
be  a  mistake  to  suppose  that  the  master  laid  down  any  general  rule 


COURT   OP  COMMON  PLEAS,  1854.  368 

Gallowaj  v.  Keyworth. 

that  a  lay  arbitrator  cannot  charge  for  employing  an  attorney  to  pre- 
pare an  award ;  but  even  if  he  did,  on  a  rale  to  review,  it  would  be 
necessary  to  go  further  than  the  plaintiffs  have  done,  and  show  that 
it  is  not  a  general  rule,  and  is  not  applicable  to  this  case  ;  because, 
if  there  be  a  want  of  generality,  still,  if  it  be  applicable  to  this  case, 
there  is  no  reason  for  reviewing  the  decision  of  the  master.  I  do 
not  think  there  is  any  substantial  difference  .between  what  tbe  mas- 
ter has  reported  and  what  was  supposed  to  be  the  ground  of  his 
decision  ;  and  we  cannot  review  a  right  decision  because  the  ground 
of  it  was  'inadequate.  As  to  the  witness,  I  am  disposed  to  think 
that  he  was  not  one  who  ought  to  have  been  allowed  as  between 
party  and  party.  He  might  have  been  useful  to  advise  the  plaintifis 
and  watch  the  case.  I  concur  with  the  Lord  Chief  Justice  as  to  the 
rejection  of  the  witness  by  the  arbitrator.  The  chief  object  in  refer- 
ring a  suit  in  many  cases  is  to  substitute  a  less  accurate,  but  a  more 
prompt,  mode  of  decision ;  and  any  point  of  law  which  may  arise 
is  determined  by  the  arbitrator,  and  all  the  legal  consequences  follow 
upon  such  a  decision.  Whether  the  reason  be  good  or  bad,  all  we 
can  look  to  is  the  decision.  The  arbitrator,  theijpfore,  being  a  com- 
petent tribunal,  has  decided  that  the  witness  was  not  admissible,  and 
therefore  wa&  a  witness  whom  the  plaintiff  cannot  charge  the 
defendants  for  bringing  to  the  trial  or  the  arbitration. 

Cresswell,  J.  I  am  of  the  same  opinion.  As  to  the  charges  for 
preparing  the  awardjil  think  the  master  was  justified  in  saying,  that 
an  arbitrator  who  charged  fifty  guineas  for  his  award,  considering  the 
amount  of  his  labor,  should  not  be  allowed  to  charge  for  professional 
assistance  in  preparing  the  award.  As  to  the  witness,  also,  I  think 
the  decision  of  the  arbitrator  is  conclusive,  and  his  expenses  ought 
not  to  he.  allowed. 

Crowder,  J.  I,  also,  am  of  the  same  opinion.  The  case  was 
moved  on  the  ground  that  the  master  had  disallowed  the  costs  of 
preparing  the  award  upon  some  general  rule  or  principle ;  but,  after 
the  report  of  the  master,  it  is  not  necessary  to  say  whether  there  be 
any  general  rule  on  the  subject.  As  to  the  other  point,  I  shoi^  not 
be  disposed  to  decide  that  the  witness  was  immaterial ;  but  flihink 
his  expenses  were  properly  disallowed,  on  the  ground  that  the  arbi- 
trator must  take  the  place  of  a  judge  in  all  respects ;  and  as  the  rule 
prevails,  that. where  a  judge  rejects  a  witness,  rightfully  or  wrongfully, 
his  expenses  are  disallowed,  it  must  be  so  with  regard  to  this  witness, 
who  was  rejected  by  the  arbitrator. 

Rule  discharged. 
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Evidence  —  Act  Book  of  Ecclesiastical  Court  —  Copy  — Stamp. 

m 

Under  the  14  &  15  Vict.  c.  99,  s.  14,  on  unstamped  copy  of  an  Act  Book  of  the.  Ecclesiasticil 
Coart,  is  sufficient  evidence  of  the  probate  or  a  will  to  prove  the  execntorship  of  the  persoa 
named  in  it. 

Ejectment  by  remaindennen. 

At  the  trial,  before  Crowder,  J.,  the  counsel  for  the  plaintiffs,  in 
making  out  their  title,  tendered  a  copy  of  the  Act  Book  of  the  eccle- 
siastical  court,  for  the  purpose  of  proving  that  one  Peacock  had,  by 
will,  assigned  a  lease  of  the  premises  m  question  to  Hitchins,  his 
executor.  The  evidence  was  objected  to,  but  admitted.  A  verdict 
having  been  found  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  upon  a  number  of  points,  of  which  the  ad- 
mission of  the  copy  of  the  Act  Book  was  one. 

May  29.  Bullar  moved,  accordingly.  The  copy  of  the  Act  Book 
was  improperly  received  under  the  statute  14  &  15  Vict,  c  99,  s.  14. 

[Jervis,  C.  J.  Surely,  it  is  a  ^  book  of  a  fftiblic  nature,"  within 
the  meaning  of  the  statute,  and  it  was  put  in  not  to  prove  the  will, 
but  the  executorship.]' 

The  Act  Book  might  be  evidence  for  that  purpose,  but  not  the 
copy,  without  proof  of  the  loss  of  the  original  The  probate  is  the 
best  copy,  and  there  was  nothing  shown  to  account  for  the  absence 
of  it 

[Jervis,  C.  J.     There  is  no  such  thing  as  a  best  copy.] 

This  would  lead  t8  an  evasdon  of  the  stamp  laws. 

Jervis,  C.  J.  As  to  the  point  about  the  Act  Book.  Before  tiie 
statute,  the  book  itself  would  have  been  ^ood  evidence,  *  Mdthout 
provfl^  the  probate.  The  copy  is  good  evidence  since  the  statute, 
and  does  not  require  a  stamp. 

Per  Curiam.^  Rule  re/useeL 


1  Jervis,  C.  J.,  Mauls,  J.,  Crxsswell,  J.,  and  Crowder,  J. 
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June  IS,  1854. 

Evidence — Inspection  of  Documents. 

The  right  of  a  plaintiff,  under  the  statate  14  &  15  Yict  c.  99,  to  inipect  deeds  in  the  defend- 
ant's custody,  (where  sach  a  right  exists,)  cannot  be  limited  by  what  is  necessary  to  make 
oat  a  prima  Jade  case ;  but  it  extends  to  any  deeds  which  may  tend  to  support  or  strengthen 
Uie  case  on  the  part  of  the  plaintiff.  The  rule  that  one  party  has  no  right  to  inspect  doc- 
uments which  make  out  the  title  of  the  other,  does  not  apply,  if  they  ^so  make  out  his 
own.  In  an  action  of  ejectment  on  title,  the  deeds  which  constitute  the  title  t>f  the  de- 
fendant may  be  inspected  as  evidence  for  the  plaintiff,  if  it  appear  upon  the  affidavits  that 
t]^  recitals  may  tend  to  support  his  case ;  for  instance,  as  to  pedigree :  and  inspection  will 
not  be  refused  on  the  mere  suggestion  that  possibly  it  might  be  made  available  for  the  pur- 
pose of  adapting  the  evidence  to  the  rcdtab. 

The  plaintiff  claiming  as  tenant  in  tail  under  the  will  of  his  great-grandfather,  on  the  deter- 
mination of  successive  life  estates  in  the  grandfather  and  father,  the  defendant  claiming  as 
devisee  of  one  to  whom  the  grandfather  had  conveyed  the  premises,  inspection  was  granted 
to  the  plaintiff  of  three  deeds,  one  by  which  the  premises  were  conveyed  to  the  testator, 
the  great-gnindfather,  in  fee;  and  one  by  which  tney  were  conveyed  by  the  grandfather  to 
the  person  under  whom  the  defendant  claimed ;  and  the  deed  under  which  lie  claimed  to 
have  taken  from  that  person,  on  an  affidavit  stating  that  the  latter  deed  would  contain 
recitals,  showing  that  the  grandfather  took  under  the  will  of  the  original  devisor,  and  a 
recognition  of  the  will. 

Application  on  the  part  of  the  plaintiiT  in  an  action  of  ejectment 
to  inspect  certain  deeds  in  the  possession  of  the  defendant  The 
application  was  made  upon  an  affidavit  on  the  part  of  the  plaintif&i 
stating  that  the  action  was  one  of  ejectment,  and  that  the  plaintiff 
claimed  ^s  tenant  in  tail  under  the  will  of  J.  Coster,  who  died  in 
1773;  and  the  plaintiff  claimed  as  great-grandson  of  one  J.  Coster, 
who  by  his  will  devised  the  premises  to  his  son  for  life,  with  remainder 
to  his  grandson,  with  remainder  to  the  issue  of  that  grandson  in  tail. 
The  affidavit  stated  that  the  title  of  the  plaintiff  did  not  accrue  until 
1849,  when  the  last  tenancy  for  life  ceased.  The  affidavit  further 
stated,  that  while  J.  Coster,  the  grandfather,  was  tenant  for  life,  he 
conveyed  the  premises  to  one  Wilson,  who  granted  the  same  to 
Baring  Wall ;  and  that  the  d^endant  claimed  the  premises  as  devisee 
of  Baring  Wall.  The  affidavit  then  stated,  that  '^  the  defendant  has  in 
his  possession,  power,  or  control,  as  the  deponent  believes,  various  deeds 
relating  to  the  property,  particularly  the  following  deeds :  A  certain 
deed  by  which  the  premises  were  conveyed  to  J.  Coster,  the  great- 
grandfather, prior  to  the  making  of  his  will  in  1773 ;  a  deed  by  which 
the  premises  were  conveyed  by  J.  Coster,  the  grandson  of  the  testator, 
to  Mr.  Wilson,  in  1802 ;  and  a  deed  by  which  the  premises  were  con- 
veyed by  Wilson  to  Baring  Wall,  in  1831,  which  said  deed  first 
mentioned  would  show  a  conveyance  in  fee  to  the  said  J.  Coster,  the 
great-grandfather.  And  this  deponent  believes  that  the  said  deeds 
secondly  and  thirdly  mentioned,  contain  recitals  which  would  show 

^  Coram  Jervis,  C.  J.,  Maule,  J.,  Cresbwell,  J.,  and  Crowder,  J. 
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that  J.  Coster,  the  grandson,  took  an  estate  under  the  said  J.  Coster, 
the  testator,  and  will  show  the  recognitiom  of  the  will,  and  that  the 
testator,  the  great-grandfather,  was,  at  the  date  of  his  will,  seised  in 
fee  simple  of  the  lands  in  the  will  mentioned.  That  the  length  of 
time  since  the  death  of  J.  Coster,  the  great-grandfather,  seventy-six 
years  ago,  makes  it  difficult  to  prove  pernancy  of  the  profits  by  him, 
and  that  it  is  material  and  necessary  for  the  proper  prosecution  of  the 
action,  that  the  deponent  should  be  allowed  to  idke  copies  or  extracts 
from  the  said  deeds ;  and  that  the  deponent  cannot  proceed  safely  to 
trial  without  the  information ;  and  that,  in  the  belief^  of  the  deponent, 
the  said  deeds  will  prove  an  estate  seisin  in  fee  of  the  said  land  in  J. 
Coster,  and  the  other  facts  necessary  to  be  proved  by  the  deponent 
to  establish  his  title  to  the  property  sought  to  be  recovered."  The 
affidavit  contained  the  usual  denied  that  the  deponent  had  any  copies 
of  the  deeds ;  and  upon  that  affidavit  an  order  was  made  by  Wil- 
liams, J.,  at  chambers,  for  the  inspection  of  the  deeds  referred  to.  A 
rule  had  been  obtained  calling  upon  the  plaintiff  to  show  cause  why 
this  order  should  not  be  set  aside,  and 

Phinn,  for  the  defendant,  now  supported  the -rule.  Firsi^  as  to  the 
deed  by  which  property  was  conveyed  to  the  testator  prior  to  the 
will,  its  inspection  cannot  properly  be  required.  What  the  plaintiff 
would  have  to  prove  would  be  the  seisin  of  the  testator  and  his  pos- 
session of  the  premises,  the  will,  and  his  title  according  to  the  pedi- 
gree, as  tenant  in  tail.  The  deed  in  question  would  not  be  evidence 
for  him. 

ICresswell,  J.     Why  not  ?] 
t  would  not  prove  the  seisin  of  the  testator. 

[Cresswell,  J.  It.  would  tend  to  do  so.  The  plaintiff  would 
show  there  was  a  conveyance,  purporting  to  be  a  conveyance  of  the 
lands  to  the  testator.  Then  he  would  show  that  the  testator  made  a 
will ;  that  would  only  show  that  he  made  a  will  intending  to  deal 
with  the  property ;  bat  then  the  plaintiff  proposes  to  show  that  the 
pro[5erty  has  gone  in  the  course  prescribed  by  the  will ;  that  is  a  link 
m  the  chain  of  evidence.  The  evidence  might  not  be  sufficient  in 
the  opinion  of  a  judge,  but  it  might  satisfy  a  jury.] 

^  Secondly,  as  to  the  two  deeds  subsequently  to  the  will.  They  are 
independent  of  the  title  of  the  plaintiff,  if  the  plaintiff  proves  the 
seisin  of  the  grandfather,  and  that  the  defendant  is  ready  to  admit. 

[  Maule,  J.  These  deeds  tend  to  show  that  the  defendant  claims 
under  the  grandfather;  you  might  not  admit  he  did ;  and  it  might  be 
material  for  him  to  show  it ;  and  it  would  be  shown  by  secondary 
evidence  of  the  deeds  in  your  custody,  by  which  you  take  under  the 
great-grandfather.] 

That  would  be  against  the  rule,  that  a  party  cannot  inspect  deeds 
that  make  out  the  title  of  the  other. 

[Cresswell,  J.     He  may,  if  they  make  out  his  own  title  also.^] 

I  —  -   —  — ~ 

1  Vide,  pa-  Crompton,  J.,  ScoU  y.  WaUcer^  1  Com.  L.  Bep.  944 ;  s.  c.  22  £ng.  Bep. 
p.  138. 
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What  would  be  the  course  ofproof  ? 

[Cresswell,  J.  The  plaintiflT  wants  to  show  possession  of  the 
great-grandfather,  the  will,  and  devolution  of  the  property  in  the 
vray  pointed  out  by  the  will.  He  cannot  do  that  without  showing 
that  yon  are  actually  in  possession  under  the  tenant  for  life.] 

The  possession  would  make  no  difference.  The  title  of  the  plain- 
tiff did  not  accrue  in  1849.  It  would  not  be  material  to  show  how 
the  property  was  dealt  with  after  the  will. 

[M/LULE,  J.  It  would  show  that  the  possession  of  the  defendant 
during  the  time  he  has  been  in  possession,  is  not  in  any  degree  incon- 
sistent with  the  plaintiff's  title,  as  he  took  from  parties  claiming  under 
the  will.]  • 

That  would  not  be  necessary. 

[Maule,  J.  It  would  strengthen  the  plaintiff's  case.  You  may 
test  it  thus,  by  considering  whether  the  evidence  would  be  sufficient 
lor  the  plaintiff,  supposing  t^at  the  defendant  called  no  witnesses. 
Now,  supposing  that  the  plaintiff  proved  the  grandfather's  will,  seisin 
under  it,  and  his  own  pedigree,  the  defendant  might  say :  ^  There  has 
been  no  possession  under  the  will ;  we  do  not  deny  that  the  testator 
had  a  title  under  it,  but  there  was  no  possession  under  it ; "  whereas, 
by  the  evidence  the  plaintiff  now  seeks,  he  would  gain  a  much 
stronger  case,  for  he  would  show  that  the  possession  was  all  along 
under  the  will] 

By  showing  the  seisin,  the  will,  and  the  death  of  the  last  tenant 
for  life  within  twenty  years,  the  plaintiff  would  prove  his  title. 

[Jervis,  C.  J.  The  te^tor  mi^ht  have  sold  the  property  after 
his  will.] 

There  would  be  B,primd  facie  case. 

[Maule,  J.     But  you  cannot  limit  the  plaintiff  to  that.] 

The  defendant  would  admit  that  the  testator  died  seised ;  and  that 
the  two  tenants  for  life  took  under  the  will. 

[Jervis,  C.  J.     It  may  be  a  question  whether  you  can  exclude  the 
plaintiff  from  this  evidence  by  any  admissions.] 
^    It  is  believed  that  the  deeds  are  wanted  for  collateral  purposes. 

ICrowder,  J.     It  may  be  to  establish  a  case  of  pedigree.] 
t  is  suspected  that  the  application  is  a  fishing  one. 
ICrowder,  J.     A  pedigree  may  often  be  proved  by  recitals.] 
tut  it  is  suspected  tlmt  it  is  hoped  to  adapt  the  evidence  to  the 
recitals.     It  is  submitted  that  the  present  application  does  not  come 
within  the  14  &  15  Vict.  c.  99,  according  to  the  principles  Isdd.down 
in  Hunt  v.  iSewitt,  7  Exch.  236,  s.  c.  14  £ng.  Bep.  513 ;  and  Sneider 
V.  Mangino,  7  Exch.  229,  s.  c.  9  Eng.  Rep.  488 ;  Mil  v.  Philpy  7  Exch. 
232,  s.  c.  7  Eng.  Rep.  591 ;  Pepper  v.  Chambers,  7  Exch.  226,  s.  c.  7 
Eng.  Rep.  589  (as  to  construction  of  statute) ;  et  vide  Bludc  v.  Gom- 
pertZj  7  Exch.  67,  s.  c.  6  Eng.  Rep.  524,  as  to  power  at  common  law.* 

1  See  a  case  of  a  similar  application  in  an  action  of  ejectment  by  reyenioner  of  leaae- 
liold  premises,  against  a  party  who  claimed  some  premises  as  freehold,  and  others  at 
assignee  of  the  £ase ;  inspection  granted  of  the  lease,  but  not  of  the  conveyance  of 
^e  freehold,  though  it  was  sworn  that  the  porcels  would  assist  to  make  out  the  case  of 
the  plaintiff;  Doe  d.  Avery  v.  Longford^  1  Bail  C.  Cas.  87  ;  b.  c.  10  £ng.  B«!p.  406. 
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[Cresswell,  J.  Assuming  that  the  deeds  would  tend  to  prove  the 
plaintiflPs  title,  could  not  he  have  filed  a  bill  of  discovery  for  their 
production  ?] 

In  Wigram  on  Discovery,  the  rules  are  laid  down  on  that  subject, 
but  it  is  difficult  to  apply  them  to  any  particular  case.^ 

[Jervis,  C.  J.  It  often  happens  that  the  recitals  of  deeds  make  out 
a  pedigree.] 

But  it  often  happens  that  pedigrees  are  made  up  to  suit  recitals. 

[Maui^e,  J.  You  rather  put  a  case  of  fraud ;  but  can  tiiat  be  sup- 
posed ?] 

The  plaintiff's  case  is  stated  in  his  own  affidavit,  '^  that  the  deeds 
contain  recitals  which  will  show  that  J.  Coster,  the  grandson,  took  an 
estate  under  J.  Coster,  the  testator,  and  will  show  a  recognition  of 
the  wiU." 

[Jervis,  C.  J.     That  may  be  a  legitimate  purpose.] 

If  this  application  is  granted,  any  inan  may  claim  property,  and 
have  inspection  of  the  owner's  title  deeas  upon  an  affidavit  that  the 
recitals  will  prove  his  own  title. 

[Cresswell,  J.  He  must  first  state  what  his  Utip  is,  and  give 
some  reason  to  suppose  that  the  deeds  are  in  the  other's  custody ; 
mere  surmise  will  not  suffice. 

Maule,  J.  The  deeds  in  question  go  strongly  to  support  the 
plaintifi''s  case. 

Crowder,  J.  You  cannot  confine  the  plaintiff  to  a  prima  facie 
case.  He  has  a  right  to  every  thing  he  can  get  to  strengthen  his 
case.2] 

Clarke  J  for  the  plaintifi*,  was  not  called  upon ;  and 

The  Court  being  about  to  discharge  the  rule,  a  reference  was 
proposed  and  assented  to.^ 


^  See  Mr.  Charles  Pollock's  able  treatise  on  the  law  on  that  subject  as  now  applied 
to  inspection  of  instruments. 

s  Inspection  of  deeds  in  the  hands  of  a  person  claiming  as  heir,  will  not  be  granted 
to  a  defendant  on  an  ejectment  on  title,  although  the  affidavit  states  they  are  required 
solelji^  for  the  purpose  of  making  out  a  pedigree  bjr  the  recitals ;  Grace  v,  Hussey^  6  Ir. 
Jur.  243.  See  a  recent  case  of  inspection  granted  of  books  of  defendant  ScoU  t. 
Waiker,  1  Com.  L.  Rep.  940;  s.  c.  9  Eng.  ^p.  134.  See  Dorrett  y.  Mewc,  ante,  364, 
as  to  title,  determined  on  the  common  law  jurisdiction  to  order  inspection  of  any  in- 
strument in  which  defendant  has  an  interest,  and  on  which  the  action  is  brought  Doe 
d.  Child  V.  Roe,  1  £.  &  B.  279 ;  s.  c.  16  Eng.  Rep.  202.  As  to  estoppel  by  recitals, 
vide  as  to  effect  of  recitals,  Young  y.  Raincock,  7  C.  B.  310;  as  to  effect  of  payment  of 
rent,  Daintrev  v.  Brocktehurst,  18  Law  J.  Rep.  (n.  b.)  Exch.  57;  as  to  evidence, 
Wright  V.  CoUs,  8  C.  B.  150 ;  et  vide  generally,  as  to  evidence  of  title,  Dorrett  v.  Meux, 
ante  364,  and  cases  there  cited. 

3  Although  no  formal  judgment  was  pronounced  in  this  case,  vet,  as  the  opinion  of 
every  member  of  the  court  was  cleany  expressed  in  fiivor  of  the  application,  even 
before  counsel  had  been  heard  in  support  of  it,  and  as  the  case,  coupl^  with  that  of 
Dorrett  v.  Meux^  may,  it  is  believed,  be  useM  in  cases  of  ejectment  on  title,  it  is  thought 
proper  to  report  it 
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Beoo  t;.  Forbes  and  others. 

June  2,  1854. 

* 

■ 

Venue^  Changinff  —  Rides j  H.  T.  1853  —  Effect  of  on  Practice  and 

Unwritten  Rules. 

The  rule  that  the  venae  cannot  be  changed  on  the  common  affidavit  after  plea  is  still  in 
force. 

The  new  mle  as  to  change  of  venae  only-  changes  the  practice,  in  so  far  that  the  order  can- 
not be  made  of  coarse,  on  the  common  affidavit,  but  must  be  made  bj  the  court  or  the 
judge,  on  a  role  or  summons,  so  that  it  may  bo  answered  in  the  first  instance. 

SeMe,  that  the  venae  cannot  be  changed  on  special  grounds  till  after  issue. 

Since  the  Keg.  Gen.  H.  t.  1853,  r.  18,  an  affidavit,  stating  the  nature  of  the  action,  and  that 
tiie  cause  of  action  arose  in  the  county  into  which  it  is  sought  to  change  the  venue,  and 
that  the  case  can  be  more  convenientlv  tried  there,  is  not  the  common  affidavit,  but  is 
sufficiently  special  to  support  an  order  tot  the  change  of  the  venue  after  plea,  the  plead- 
ings being  before  the  judge  or  court. 

The  rules  of  Hilary  term  1853,  change  the  practice  only  as  to  written  rules^  and  rules  by 
statute,  or  unwritten  rules,  remain  unchanged  in  so  far  as  they  are  not  inconsistent  with 
the  new  rules. 

This  was  an  action  for  a  breach  of  the  defendants'  duty,  as  factors 
for  the  plaintiff,  in  the  sale  of  indigo.  The  venue  was  laid  in  Middle- 
sex. The  defendants  pleaded  several  pleas,  which  were  delivered  on 
the  7th  of  February,  1854.  On  the  23d  of  February,  a  summons  was 
taken  out  by  the  defendants  to  change  the  venue  firom  Middlesex  to 
London,  on  an  affidavit  that  the  sale  of  indigo,  out  of  which  the  ac- 
tion arose,  took  place  in  the  city  of  London,  and  the  plaintiff's  cause 
of  action,  if  any,  arose  in  the  city  of  London,  and  not  in  Middlesex, 
and  that  the  cause,  being  of  a  mercantile  character,  might  be  more 
conveniently  tried  by  a  jury  of  merchants  in  the  city  of  London.  The 
plaintiff's  affidavit  in  answer  stated,  that  the  contract  was  made  in 
India,  where  the  plaintiff  resided,  and  that  it  would  be  disadvan- 
tageous to  the  plaintiff  to  have  the  action  tried  by  a  jury  composed 
exclusively  of  merchants.  On  the  hearing  of  the  summons,  Crowder, 
J.,  looked,  by  consent,  at  the  pleadings,  although  they  were  not  veri- 
fied by  affidavit,  and  made  the  order  to  change  the  venue. . 

Cook  obtained  a  rule  nisi  for  the  plaintiff,  calling  on  the  defendants 
to  show  why  the  order  of  Crowder,  J.,  should  not  be  set  aside,  having 
been  made,  after  issue,  upon  an  affidavit  which  amounted  only  to  the 
common  affidavit 

June  2.  Byles^  S^gt-9  showed  cause.  The  affidavit  upon  which 
the  order  of  the  learned  judge  was  founded,  was  not  the  common 
affidavit. 

[Mauls,  J.  It  is  so  far  short  of  the  common  affidavit,  that  it  does 
not  say,  the  cause  of  action  did  not  arise  in  Middlesex,  ^^or  eke- 
where  "  than  in  London.] 
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But  it  states  the  nature  of  the  action,  and  that,  in  the  judgment  of 
the  deponent,  it  ought  to  be  tried  by  a  jury  of  merchants  in  London. 
The  present  practice  depends  upon  the  tleg.  Gen.  HilL  t.  16  Vict. 
r.  18,  >yhich  directs,  that  '^  no  venue  shall  be  changed  without  a  spe- 
cial order  of  the  court  or  a  judge,  unless  by  consent  of  the  parties." 

[Maule,  J.  That  means,  that  the  order  shall  not  be  maude  merely 
for  the  asking.] 

De  Rothschild  v.  Shilston,  8  Exch.  Rep.  503,  s.  c.  20  Eng.  Bep. 
517,  shows  that  the  application  to  change  the  venue  may  be  made 
either  before  or  after  issue ;  and  that  it  is  sufficient  if  the  affidavit 
show  that  the  cause  of  action  arose  in  the  county  to  which  it  is  sought 
to  change  the  venue. 

[Maule,  J.  The  new  rules  do  not  take  any  notice  of  the  existing 
rule  of  practice  that  the  venue  could  be  changed  on  the  common 
affidavit  only  before  plea  pleaded ;  they  begin  by  repealing  all  written 
rules,  but  they  do  not  affect  rules  which  are  not  written.  The  rules 
of  1853,  show  that  it  is  necessary  to  look  at  them  only  for  written 
rules,  but  all  rules  by  act  of  parliament,  or  not  written,  remain 
untouched  by  them.] 

The  preamble  of  the  rules  goes  further.  It  shows  that  all  written 
rules  are  repealed  and  others  substituted ;  and  where  there  are  no 
written  rules,  that  the  practice  is  to  be  as  afterwards  mentioned. 

[Maule,  J.  Before  the  decision  in  the  exchequer,  there  was  a  rule 
of  practice,  that  you  might  make  application  to  change  the  venue 
before  plea  pleaded  on  the  common  affidavit.  What  is  there  in  the  new 
rules  to  affect  that  rule  ?  Where  the  new  rules  are  inconsistent  with 
a  rule  formerly  in  existence,  no  doubt  they  repeal  it ;  but  that  is  not 
so  with  respect  to  the  rule  I  refer  to.] 

The  rule  says,  no  venue  shall  be  cnanged  without  a  special  order. 

[Maule,  J.  The  meaning  of  the  rule  is,  that  no  venue  shall  be 
changed  by  a  common  order  issued  as  of  course,  and  not  made  by  a 
judge  or  the  court  But,  however  simple  or  common  the  affidavit  may 
be  on  which  the  order  is  founded,  if  it  be  made  in  pursuance  of  a 
summons,  that  makes  it  a  special  order.  The  rule  says,  the  defendant 
shall  have  an  opportunity  of  answering  the  application  in  the  first 
instance ;  and  it  leaves  untouched  the  practice  as  to  the  time  at 
which  the  application  should  be  made.] 

The  practice,  at  all  events,  is,  that  on  application  before  or  after 
plea  pleaded  the  judge  may  make  the  order. 

|]Maule,  J.  I  cannot  see  how  you  can  possibly  apply  before  issue 
jomed,  where  the  object  is  to  show  that  the  issue  cannot  be  fairly 
tried  in  the  county  where  the  venue  is  laid.] 

It  may  be  taken  that  the  pleadings  were  before  the  learned  judge 
who  made  the  order ;  and  the  only  ^ound  upon  which  this  applica- 
tion to  set  aside  the  order  was  based  was,  that  it  was  made  upon  the 
common  affidavit. 

CboAr,  in  support  of  the  rule.  The  order  was  improperly  made,  as 
the  affidavit  was  substantially  only  the  common  affidavit.  In  Cbdee 
V.  Bradley^  13  C.  B.  604,  s.  c.  24  Eng.  Bep.  357,  there  was  a  conmion 
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affidavit  with  the  addition  of  the  allegation  that  the  witnesses 
resided  in  the  county  into  which  it  was  sought  to  change  the  venue. 

[Mauub,  J.  This  affidavit  shows  the  nature  of  the  action,  that  it 
was  of  a  mercantile  kind,  and  that  it  might  be  more  conveniently 
tried  in  London.  That  is  exactiy  the  sort  of  allegation  the  absence 
of  which  was  relied  on  in  the  case  cited.] 

But  the  affidavit  should  have  been  more  specific  In  ThomkUl  v. 
Oasiler^  7  Scott,  272,  the  court  refused  to  change  the  venue  on  the 
ground  of  the  expense  of  taking  the  witnesses  to  the  county  where 
it  was  laid,  because  the  affidavit  was  not  sufficientiy  specific 

[Maule,  J.  This  application  is  not  made  merely  on  the  ground 
that  the  cause  of  action  arose  in  London,  but  also  on  the  ground 
that  the  case  may  be  more  conveniently  tried  there.  The  question 
is,  whether  that  sufficientiy  appears  on  the  affidavit] 

There  is  an  affidavit  contradicting  it. 

[Maule,  J.  That  is  not  so.  The  plaintiff  only  alleges  that  it 
would  be  a  disadvantage  to  him  if  the  case  were  tried  by  a  jury  of 
London  merchants,  thereby  implying  that  he  would  wish  it  to  be 
tried  by  persons  who  knew  the  least  about  such  matters.] 

Jervis,  C.  J.  The  rule  was  granted  upon  the  ground  that  the 
order  of  the  learned  judge  had  been  made  upon  the  common  affi- 
davit ;  but  it  turns  out  that  it  was  not  the  common  affidavit 

• 
Feb  Curiam.^ 

Rule  discharged^  ivith  costs. 
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June  14,  1854. 


Trespass  for  Mesne  Profits — Judgment  by  Default  in  Ejectment  — 
Estoppel — Pleading — Distributive  Plea —  Common  Law  Procedure 
Act, 

Trespass  for  mesne  profits ;  pleas,  first,  not  possessed ;  secondly,  that  before  the  said  times  * 
when,  &c.,  W.  was  seised  m  fee,  and  demised  for  twenty-one  jrears  to  X.,  who  demised  to 
the  defendant,  who  entered  by  virtae  of  the  demise.  Replication,  by  way  of  estoppel,  as 
to  trespasses  since  the  26th  of  October,  1853,  setting  out  a  writ  in  ejectment,  in  which  the 
pkiintiff  was  claimant,  and  dated  the  26th  of  OctoW,  1853,  directed  to  the  defendant  as 
the  tenant  in  possession.  Ayerment  of  judgment  thereon  by  deiSudt,  and  entry  by  the 
plaintiff  by  virtue  of  the  judgment : — 

JEUd,  otk  demurrer,  a  good  replication  to  both  pleas :  and  that  it  was  not  necessary  to  aver 


^  Jervis,  C.  J.,  Cresswell,  J.,  and  Crowder,  J. 
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notice  of  tha  proceedings  in  ejectment  to  the  defendant,  or  that  a  writ  of  possessioB  ms 
issued  or  executed  j  and  that  entry  bj  the  plaintiff,  if  necessary,  was  sufficiently  ftTeired:— 

Hdd,  also,  that  the  estoppel  was  from  the  date  of  the  writ,  and  that  the  pUiotifrs  tide 
would  be  presumed  to  continue  until,  by  rejoinder,  it  was  shown  to  hare  determined. 

Semble;  that  section  75  of  the  Common  Law  Procedure  Act  applies  to  affirmative  plesdbga 
in  answer  to  the  action,  and  not  to  pleadings  byway  of  denial  of  the  cause  of  action. 

The  declaration  stated  that  the  defendant  broke  and  entered  the 
plaintiff's  house,  and  cdntinued  therein,  and  detained  the  same  from 
the  plaintiff  for  a  long  space  of  time,  whereby  the  plaintiff  waa 
during  all  such  time  deprived  of  the  use  and  enjoyment  thereof,  and 
was  put  to  great  expense  in  recovering  the  possession  of  the  said 
house,  and  otherwise. 

Third  plea,  that  the  said  house  was  not  at  the  said  several  times 
when,  &c.,  or  any  of  them,  the  house  of  the  plaintiff  modo  et  forml 
Fourth  plea,  that  before  the  said  several  times  when,  &c.,  one  George 
Wilkinson  was  seised  in  his  demesne  as  of  fee  of  the  said  hoase, 
and  being  *so  thereof  seised  afterwards,  and  before  the  said  several 
times  when,  &c.,  and  each  of  them,  to  wit,  on  the  27th  of  December, 
1846,  by  a  certain  indenture  then  made  between  the  said  G.  Wilkin- 
son of  the  one  part,  and  H.  P.  Thomas  of  the  other  part,  which  said 
indenture  was  sealed  with  the  seal  of  the  said  6.  Wilkinson  and 
with  the  seal  of  the  said  H.  P.  Thomas,  the  said  G.  Wilkinson  did 
demise  and  lease  unto  the  said  H.  P.  Thomas  the  said  house,  from 
the  29th  of  September  then  last  past,  for  the  full  end  and  term  of 
twenty-one  years  thence  next  ensuing,  and  fully  to  be  completed  and 
ended.  By  virtue  of  which  said  demise  the  said  H.  P.  Thomas 
afterwards,  and  before  any  of  the  said  times  when,  &c.,  entered  into 
and  upon  the  said  house,  and  became  and  was  possessed  thereof  for 
the  said  term  so  to  her  thereof  granted  as  aforesaid ;  and  that  after- 
wards, and  while  the  said  H.  P.  Thomas  was  so  possessed  as  aforesaid, 
and  before  the  expiration  of  the  said  term  so  to  her  granted  as  afore- 
said, and  before  any  of  the  said  times  when,  &c.,  to  wit,  on  the  29th 
of  January,  1847,  the  said  H.  P.  Thomas  demised  the  said  house  to 
the  defendant,  to  have  and  to  hold  the  same  to  the  defendant,  from 
the  25th  of  March  next  after  the  day  and  year  last  aforesaid,  for  the 
term  of  one  year  then  next  following,  and  fully  to  be  completed  and 
ended,  and  so  from  year  to  year  for  so  long  a  time  as  the  said  H.  R 
Thomas  and  the  defendant  should  respectively  please  ;  by  virtue  of 
which  said  last-mentioned  demise  the  defendant  afterwards,  and 
before  any  of  the  said  times  when,  &c.,  in  the  said  count  mentioned, 
and  before  the  expiration  of  the  said  term  so  to  the  said  H.  P. 
Thomas  granted  as  aforesaid,  entered  into  and  upon  the  said  house, 
and  became  and  was  possessed  thereof  for  and  during  and  upon  the 
tenancy  so  created  as  last  aforesaid ;  and  that  afterwards,  by  virtue  of 
the  tenancy  so  created  as  last  aforesaid,  the  defendant  did  at  the  said 
several  times  when,  &c.,  and  before  the  expiration  or  determination 
of  the  term  to  the  said  H.  P.  Thomas  granted  as  aforesaid,  and 
before  the  expiration  or  determination  of  the  said  tenancy  of  the  de- 
fendant, and  during  the  continuance  thereof,  enter  into  and  upon  the 
said  house  in  and  upon  the  plaintiff's  alleged  possession  thereof,  as  she 
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lawfully  might  for  the  cause  aforesaid ;  and  because  the  said  term  so 
to  the  said  B.  P.  Thomas  granted  as  aforesaid,  and  the  said  tenancy 
of  the  defendant  had  not  been  determined  or  ended,  but  continuea 
and  was  in  full  force  and  effect  at  and  during  all  the  times  in  the 
said  count  mentioned,  the  defendant  did  at  and  during  all  those 
times  continue  in  the  said  house,  and  detain  the  same  from  the 
plaintiff  as  she  lawfully  might  for  the  cause  aforesaid  And  the 
defendant  says,  that  the  said  several  trespasses  and  wrongs  in  this 
plea  mentioned  and  justified  are  the  several  trespasses  and  wrongs 
in  the  said  count  mentioned 

Replication  as  to  so  mu<ih  of  the  third  and  fourth  pleas  as  relates 
to  the  trespasses  complained  of  in  the  declaration,  since  the  26th  of 
October,  1853,  that  the  defendant  ought  not  to  be  admitted  to  plead 
the  said  third  and  fourth  pleas,  or  either  of  them,  as  to  the  said  tres- 
passes complained  of  since  such  time,  because  that,  on  the  day  and 
year  last  aforesaid,  for  the  purpose  of  the  plaintiff  recoyering  the  pos- 
session of  the  said  house,  a  writ  of  our  lady  the  queen,  issued  forth 
of  the  Court  of  Common  Pleas,  at  Westminster,  in  these  words,  that 
is  to  say :  [The  writ  was  then  set  forth,  and  was  dated  the  26th  of 
October,  1853,  and  directed  to  H.  P.  Thomas  and  the  defendant,  and 
to  all  entitled  to  defend  possession;  and  stated  that  the  plaintiff 
elaimed  to  be  entitled  to  the  house,  and  that,  if  they  did  not  appear 
to  defend  within  sixteen  days,  judgment  would  be  signed,  and  they 
tamed  out  of  possession.]  Averment,  that  the  defendant  mentioned 
in  the  writ  was,  at  the  time  of  the  issuing  of  this  writ,  the  tenant  in 
possession ;  that  no  appearance  was  entered  or  defence  made  to  the 
writ ;  and  that  after  the  issuing  of  the  writ,  and  whilst  the  action  of 
eiectaient  thereby  commenced  was  pending  in  the  Court  of  Common 
Heas,  and  in  pursuance  of  the  act  of  parliament  in  that  behalf,  such 
proceedings  were  thereupon  had  in  the  Court  of  Common  Pleas,  at 
Westminster,  in  such  action  of  ejectment,  that  afterwards  and  before 
the  conmiencement  of  this  suit,  the  plaintiff,  by  the  consideration  and 
judgment  of  the  court,  recovered  possession  of  the  said  house,  with 
the  appurtenances,  as  by  the  record  and  -proceedings  thereof  still 
remaining  in  the  said  Court  of  Common  Pleas  more  fully  and  at 
large  appears,  which  said  judgment  is  still  in  full  force  and  effect ; 
and  that  afterwards  and  before  the  commencement  of  this  suit,  and 
by  virtue  of  the  said  judgment,  the  plaintiff  entered  into  and  upon 
the  possession  of  the  said  house,  with  the  appurtenances,  and  became 
and  was  thereof  possessed ;  wherefore  the  plaintiff  prays  judgment 
if  the  defendant  ought  to  be  admitted  against  the  said  recovery, 
record,  and  proceedings  to  plead  the  said  third  and  fourth  pleas,  or 
either  of  them,  as  to  the  trespasses  complained  of  since  the  said  2J5th 
of  October,  1853. 

Demurrer  and  joinder. 

Deig'/UoUj  in  support  of  the  demurrer.    The  replication  is  bad.    To 
entitle  the  plaintiff  to  maintain  trespass,  it  is  necessary  to  show  not 
merely  a  title  to  possession,  but  actual  possession.     The  record  here 
■hows  only  a  title  to  possession  on  and  after  the  26th  of  October. 
VOL.  xxvi.  32 
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gsRvis,  C.  J.  This  court  decided  in  Matthew  v.  Osborne^  22  Lav 
p.  (n.  8.)  C.  P.  241 ;  s.  c.  20  Eng.  Rep.  238,  that  in  an  action  for 
mesne  profits,  to  a  plea  of  not  possessed  the  plaintiff  may  reply,  by 
way  of  estoppel,  a  judgment  in  ejectment  in  his  favor.  So,  alBO,  it 
was  held  in  Doe  v.  Wrighty  10  Ad.  &  E.  763.] 

But  in  Doe  v.  Wellsmany  2  Exch.  Rep.  368,  it  was  made  a  question 
whether  a  judgment  by  default  against  the  casual  ejector  could  be 
so  replied  In  the  old  form  of  proceedings  in  ejectment,  an  entiy 
was  alleged  in  the  declaration ;  .then  the  entry  was  taken  to  be  by 
virtue  of  the  writ  of  possession,  which  had  relation  back  to  the  date 
of  the  demise.  But  here  the  judgment  was  by  default :  it  does  not 
appear  that  the  defendant  had  notice  of  the  writ  or  proceedings,  and 
no  writ  of  possession  is  shown  by  the  record. 

[Maule,  J.  A  recovery  in  ejectment  and  entry  under  it,  are  pleaded 
by  way  of  estoppeL  You  contend  that  the  replication  ought  to  con- 
tain nothing  b^t  matter  of  record.] 

Yes ;  an  estoppel  on  matter  of  title  must  be  by  matter  of  recordL 
Co.  Litt  252,  a.  The  entry  here  is  not  matter  of  record ;  and  being 
the  act  of  one  par^  only,  it  is  not  good  by  way  of  estoppel  in  pais. 

[Crowder,  J.  Suppose  the  repUcation  had  stopped  at  the  allega- 
tion of  judgment  recovered  ?] 

That  alone  would  not  have  shown  sufficient  possession :  it  is  ne- 
cessary, in  addition,  that  there  should  be  a  writ  of  possession  exe- 
cuted. Buller's  N.  P.  87.  So,  in  AsUn  v.  Parkin^  2  Burr.  666,  it  is 
said,  when  the  judgment  is  against  the  casual  ejector,  the  lessor  shall 
not  maintain  Isrespass  without  an  actual  entry;  and,  therefore,  he 
ought  to  prove  the  writ  of  possession  executed. 

pTERvis,  C.  J.  If  the  defendant  here,  after  the  action  of  ejectment, 
haa  refused  to  quit  the  premises,  then  a  writ  of  possession  would 
have  issued  to  turn  her  out,  and  there  would  have  been,  you  admit,  a 
good  estoppeL  But,  instead  of  refusing  to  go  out,  she  acquiesces  in 
the  judgment,  and  goes  out ;  it  ought  to  be,  therefore,  all  the  move 
an  estoppeL  In  Doe  v.  Huddartj  2  Cr.  M.  &  R  316,  it  was  assumed 
that  the  judgment  by  default  against  the  casual  ejector  would  have 
been  a  good  estoppel,  if  pleaded.] 

A  writ  of  possession,  in  that  case,  was  executed.  Smartle  v.  WU- 
Hams,  1  Salk.  245,  and  Litchfield  v.  Ready ,  5  Exch.  Rep.  939 ;  s.  c.  1 
Eng.  Rep.  460,  are  authorities  that  an  entry  must  be  shown,  either 
as  a  matter  of  record,  or  as  a  matter  of  fact ;  and  if  the  latter,  then  it 
is  traversable, 

[Maule,  J.  The  defendant  is  not  estopped  firom  denying  the  mat- 
ter of  estoppel ;  she  can  deny  the  record  by  rejoining  mU  tiel  record^ 
and  can  also  traverse  the  entry  if  she  pleases.] 

It  must  be  contended,  by  the  plaintiff,  that  in  any  case  where  a 
plaintiff  can  maintain  ejectment,  he  may  also  maintain  trespass 
against  any  one  in  possession,  whether  defendant  in  the  ejectment  or 
not ;  but  Jefferies  v.  Dyson,  2  Str.  960,  shows  ths^t  that  is  not  so. 
Secondly,  firom  what  time  is  the  judgment  an  estoppel  ? 

[Jervis,  C.  J.     From  the  26th  of  October,  the  date  of  the  writ] 

Thirdly,  for  how  long  is  it  an  estoppel  ?     It  cannot  be  an  estoppd 
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for  more  than  the  time  between  the  date  of  the  writ  and  the  entry  by 
the  plcuntiff,  for  nan  constat^  bnt  the  plaintiff  then  parted  with  his  pos- 
session to  the  defendant  Then,  Doe  v.  Wellsman  shows  that  if  the 
replication  does  not  show  an  estoppel  for  the  whole  period  comprised 
in  the  declaration,  and  to  which  the  plea  is  pleaded,  it  is  bad. 

[Maule,  J.  Is  not  the  plea  entire ;  and  if  the  defendant  is  estopped 
as  to  a  portion  of  the  time,  is  she  not  estopped  as  to  the  whole  ? 

Section  75  of  the  Common  Law  Procedure  Act  applies,  ana  the 
plea  is  to  be  construed  distributively,  and  it  would  be  found  partly 
for  the  plaintiff  and  partly  for  the  defendant 

[Crbsswell,  J.  That  section  would  seem  to  apply  only  to  pleas 
that  answer  the  action,  that  confess  and  void ;  not  to  pleas  of  denial. 

Jervis,  C.  J.  It  would  apply  to  such  cases  as  Tuck  v.  Tuck^  5  Mee. 
&  W.  109,  and  Cousens  v.  Paddon,  2  Cr.  M.  &  R.  547.] 

As  to  the  replication  to  the  fourth  plea,  it  is  bad  for  the  reasons  al- 
ready urged ;  and,  also,  for  that  it  is  confined  to  particular  trespasses, 
to  which  the  plea  is  not  pleaded.  The  plea  is  only  pleaded  to  tres- 
passes justifiable  under  the  demise  therein  aUeged,  and  the  plaintiff 
ought,  therefore,  to  have  new  assigned.  Oreene  v.  Jones^  1  Wms. 
Saund.  299,  n.  6 ;  and  8coU  v.  Dixon,  2  Wils.  3. 

Prentice,  for  the  plaintiff.  As  to  the  point  that  the  estoppel  is  al- 
leged for  too  long  a  time,  the  replication  follows  the  precedents,  and 
the  judgment  in  ejectment  has  always  been  held  an  estoppel  firom  the 
date  of  the  demise  till  the  date  of  the  trespasses.  Doe  v.  Wright,  and 
Doe  V.  Huddart  Even  if  the  replication  be  deficient  in  not  alleging 
the  plaintiff's  possession  firom  the  26th  of  October  to  the  commence- 
ment of  this  suit,  it  is  sufficient  to  answer  the  plea  if  it  shows  an 
estoppel  during  any  portion  of  the  time :  for  the  plea  is  in  bar,  and 
to  be  good  at  all  it  must  be  good  altogether;  and  if  bad  in  part,  it  is 
bad  altogether.  Section  75  of  the  Common  Law  Procedure  Act  does 
not  affect  that  rule  of  pleading.  There  is  no  hardship  upon  the  de- 
fendant, for  if  a  state  of  facts  has  arisen  which  prevents  the  facts 
stated  in  the  replication  operating  as  an  estoppel,  that  state  of  facts 
may  be  rejoined.  Also,  when  once  it  is  shown  that  the  plaintiff  was 
entitled  to  possession  by  virtue  of  the  judgment,  that  title  to  posses- 
sion must  be  presumed  to  continue  till  the  rejoinder  shows  the  con- 
trary. As  to  a  judgment  by  default  in  ejectment  being  an  estoppel, 
in  Armstrong  v.  Norton,  2  Irish  Law  Rep.  96,  it  was  held  to  be  an 
estoppel  in  evidence,  though  not  pleaded,  and  if  pleaded,  there  can 
be  no  doubt  that  it  is  an  estoppel.  Even  if  there  were  any  doubt 
before  the  Common  Law  Procedure  Act,  there  can  be  none  since,  for 
the  fiction  that  formerly  prevailed  is  done  away  with  now,  and  by 
sections  168  and  169,  the  plaintiff  and  the  defenaant  are  both  parties 
to  the  action,  and  both  are  named  in  the  writ  Then,  it  is  said  that 
this  cannot  be  an  estoppel,  because  no  entry  appearing  by  matter  of 
record  is  alleged.  But  that  is  not  necessary;  an  entry  under  the 
judgment  is  alleged,  and  the  defendant  is  not  estopped  from  denying 
the  facts  which  constitute  the  estoppel,  but  only  firom  saying  the 
plaintiff  is  not  possessed.    But  it  is  questionable  whether  any  allega- 


S76  COURT  OP  COMMON  PLEAS,  1854. 

Wilkinson  v.  Kirby. 

tion  of  entry  was  necessary,  especially  with  reference  to  the  fomtk 
plea,  for  that  plea  is  bad  if  the  plaintiff  was  entitled  to  possession  for 
any  portion  of  the  time  covered  by  the  plea,  and  tiie  defendant's  al- 
leged title  is  inconsistent  witii  a  recovery  in  ejectment  by  the  ^aio- 
tiff.  And  with  reference  to  the  plea  of  not  possessed,  it  was  not  ne- 
cessary to  aver  an  entry,  for  Jones  v.  CHuipnum^  18  Law  J.  Rep.  (n.  s.) 
Exch.  456,  shows  that  a  plea  of  not  possessed,  means  that  as  against 
the  defendant  the  plaintiff  has  no  tine. 

DeightaHj  in  reply. 

,  Jervis,  C.  J.  I  am  of  opinion  that  the  rejdication  is  good,  and 
our  judgment  ought  to  be  for  the  plaintiff  The  jdaintiff  dedaies  in 
trespass  for  mesne  profits,  and  complains  that  the  defendant  kept  him 
out  of  possession.  The  first  plea  to  which  the  replication  is  pteaded, 
is  the  third — not  possessed.  That  plea  raises  two  classes  of  defenoe : 
it  either  denies  a  possession  in  fact,  which  is  necessary  to  support  an  ac- 
tion for  trespass,  or  it  asserts  a  title  in  the  defendant  <Mr  in  a  third  party. 
After  long  discussion  that  point  was  settled  by  the  decision  in  Jone$ 
V.  C/iapman.  The  defendant,  therefore,  by  her  plea,  professes  to  say 
the  plaintiff  is  not  possessed  at  all,  or  that  the  titie  is  in  somebody 
dse.  To  this  the  plaintiff  replies,  not  ^  I  am  possessed,"  or  ^tiiat 
neither  the  defendant  nor  any  third  party  has  title,"  but  that  the  d^ 
fendant  ought  not  to  be  allowed  to  say  either  the  one  or  the  other, 
because  thare  has  been  an  adjudicaticm  on  the  matter,  thefe  having 
been  an  action  between  the  plaintiff  and  the  defendant,  and  a  judg- 
ment therein,  determining  that  the  plaintiff  had  possession  and  titie. 
To  this  the  defendant  objects,  that  a  judgment  by  default  has  not 
that  effect ;  but  it  was  decided  in  the  case  of  Aslin  v.  Parkin,  that 
a  judgment  in  ejectment  followed  by  a  writ  of  possession,  tboogh  not 
pleaded,  is  evidence  of  the  plaintiff's  titie  and  possession,  against  the 
tenant  in  possession,  irom  the  date  of  the  demise  in  the  declaration  in 
ejectment ;  and  it  is  now  well  settied  that  if  {beaded,  and  propeily 
pleaded,  it  is  an  estoppel.  It  is  said  that  this  is  only  so  when  the 
judgment  is  followed  by  a  writ  of  possession.  But  an  entry  in  iact 
is  as  good  as  a  writ  of  possession  executed,  and  an  entry  in  iiact  is 
alleged  here,  and  sufficientiy  alleged,  and  it  is  a  mistake  to  say  that 
matters  of  fact  may  not  be  pleaded  by  way  of  estoppel  The  qaes* 
tion  is  not  whether  the  defendant  is  estopped  from  denying  these 
matters  of  fact ;  she  may  do  that  if  she  pleases ;  but  whetiier,  if  die 
admits  them,  (as  she  does  by  her  demurrer,)  she  is  estopped  from  de- 
nying the  plaintiff's  possession.  But  I  question  whether,  as  regards 
the  third  plea,  any  allegation  of  entry  was  necessary.  Under  that 
plea  the  defendant  might  prove  titie  in  a  third  party  during  the  vrixk 
time  covered  by  the  declaration ;  but  it  is  dear  that  the  plaintiff  was 
entitied  to  possession  for  a  portion  of  the  time,  namely,  fiwm  the  26th 
of  October  till  the  entry ;  the  judgment  in  the  action  of  ejectment 
determined  that,  and  the  defendant,  therefore,  could  not  plead  this 
plea  to  the  full  extent,  and,  therefore,  she  cannot  plead  it  at  aJL  The^ 
It  is  said  that  the  plea  is  distributive,  and  that  the  plaintiff  should 
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aver  to  what  portion  of  the  time  the  estoppel  is  replied ;  but  I  appre- 
hend that  title  and  possession  are  both  traversable,  and  they  are  pre- 
sumed to  continue  until  the  contrary  is  shown ;  and  as  the  replication 
shows  a  title  in  the  plaintiff,  by  matter  of  record,  from'  the  26th  of 
October  till  his  entry,  his  titie  must  be  presumed  to  have  continued 
till  the  present  suit  If,  indeed,  there  be  circumstances  which  prevent 
the  judgment  being  an  estoppel  since  the  entry,  such  as  are  suggested, 
namely,  a  subsequent  demise  to  the  defendant,  the  defendant  may 
rejoin  these  facts;  but  she  cannot  be  allowed,  upon  the  present 
pleadings,  to  admit  the  judgment  and  deny  the  continuance  of  the 
plaintifi  's  titie.  Then  it  is  forther  said,  that  since  the  Common  Law 
Procedure  Act,  s.  75,  the  pleas  can  be  taken  distributively ;  but  I  think 
the  object  of  the  firamers  of  that  act  was  to*meet  more  especially  such 
cases  as  Cousens  v.  Paddan  and  Tuck  v.  Tuck,  in  which  a  difficulty  arose 
about  entering  the  verdict  where  payment  and  set-off  were  not  pleaded 
to  specific  sums.  The  section  does  not  say  that  the  principle  of 
pleading  is  to  be  altered,  according  to  which  it  is  held  that  a  plea 
which  is  bad  in  part  is  bad  altogether ;  the  record  is  still  to  be  taken 
as  a  whole  record ;  and  the  meaning  of  the  section  is,  that  when,  at 
the  trial,  the  facts  can  be  taken  distributively,  they  are  so  to  be  taken. 
And  there  is  no  injustice  in  that  here.  The  defendant  says :  *' You 
are  not  possessed,  for  somebody  else  is  entitied ; "  the  plaintiff  says : 
^  You  are  not  at  liberty  to  say  that,  for  there  has  been  a  judgment  on 
that  point  in  my  favor."  If  any  circumstances  since  the  judgment 
have  occurred  to  alter  the  titie,  the  defendant  can  rejoin  them.  The 
same  observations  apply  to  the  fourth  plea,  which  sets  up  a  term  from 
the  29th  of  September,  1846,  for  twenty-one  years,  from  the  plaintiff 
to  one  Thomas,  who,  on  the  28tii  of  January,  1847,  demised  to  the 
defendant,  firom  the  25th  of  March,  1847.  That  cannot  have  existed 
consistently  with  the  recovery  in  ejectment  For  these  reasons,  I 
think  that  the  replication  is  good  to  both  pleas,  and  that  our  judg- 
ment should  be  for  the  plaintiff 

Maule,  J.  I  am  of  the  same  opinion.  The  replication  does  not 
show  the  titie  of  the  plaintiff,  but  only  that  the  defendant  is  not  enti- 
tled to  plead,  those  pleas.  That  is  the  province  of  a  replication  by 
way  of  estoppel ;  and  if  it  shows  other  matter,  provided  that  other 
matter  is  not  inconsistent  with  the  matter  of  estoppel,  it  is  not  the 
less  a  good  replication  by  way  of  estoppel.  The  replication  comes 
to  this :  the  defendant  says  in  her  plea,  that  the  plaintiff  was  not  so 
possessed  as -to  entitie  him  to  bring  this  action  for  mesne  profits. 
The  plaintiff  replies :  ^  You  are  not  entitied  to  say  that,  even  if  it  be 
true,  because  there  has  been  an  action  of  ejectment  between  us,  in 
which  I  recovered  judgment"  That  is  the  highest  kind  of  estoppel, 
and  it  amounts  to  an  allegation,  that  in  proceedings  of  ejectment  had 
between  the  plaintiff  and  the  defendant,  they  being  both  named  in 
the  writ,  it  was  decided  by  a  competent  tribunal  that  the  plaintiff 
was  entitied  to  possession  from  the  26th  of  October,  1846.  That  is 
inconsistent  with  the  defendant's  plea  of  not  possessed,  and  is  a  per- 
fectiy  good  estoppel,  if  that  be  the  effect  of  it     The  difference  that 

32^ 
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fonnerly  existed  between  actions  of  ejectment  and  ottier  actions  no 
longer  exists.  The  Common  Law  Procednre  Act  has  pat  them  all 
in  the  same  position,  and  the  point  of  the  plaintiff's  possession  har* 
ing  been  determined  in  an  action  of  ejectment,  the  result  is  the  same 
as  if  it  had  been  detennined  in  any  otiier  form  of  action.  But  the 
defendant  says,  that  the  plea  is  distributive ;  that  it  is  as  if  she  had 
pleaded  a  number  of  pleas,  one  applying  to  the  time  before,  anotlier 
to  the  time  after  the  entry  by  the  plaintiff;  and  that  in  that  case  the 
replication  ought  to  have  been  confined  to  the  former  only  of  those 
pdeas,  and  that,  if  so,  it  ought  to  be  confined  to  a  pcution  of  tiie  time  now. 
^ut  that  is  not  so ;  the  plea  is  pleaded  to  the  whole  time  as  one  plea. 
K  it  be  shown  that  the  defendant  is  estopped  fix>m  pleading  it  to  any 
portion  of  the  time,  she  is  ^estopped  from  pleading  it  at  alL  Now,  it 
cannot  be  denied  that  the  defendant  is  estopped  as  to  some  portion 
of  the  time,  and  she  is,  therefore,  not  at  liberty  to  plead  her  plea  to 
the  whole,  and  the  replication  is  good.  If  the  replication,  indeed,  had 
been  pleaded  to  trespasses  befoie  the  26th  of  October,  it  might  have 
been  defective,  but  it  is  not  so  pleaded.  The  answer  to  the  defend- 
ant's objection  is,  that  the  allegation  that  there  was  a  recovery  in 
ejectment  shows  the  plaintiff's  titie  oondusively  on  the  26th  of  Oc- 
tober ;  he  is  not  bound  to  aver  that  that  state  of  things  continued ;  it 
will  be  presumed  that  it  did ;  and  if  it  did  not,  it  would  be  for  the 
defendant  to  say  so  in  his  rejoinder.  But  if  this  be  doubtful,  still  it 
is  only  matter  of  special  demuirer.  The  replication  does  not  tend  to 
embarrass  the  defendant,  and  I  think  it  is  sufficient  as  to  both  pi 


Crbsswell,  J.  I  am  of  the  same  opinion.  It  cannot  be  coo- 
tended  now,  that  in  an  action  for  mesne  profits  a  recovery  in  eject- 
ment is  not  a  eood  plea  by  way  of  estoppel.  That  matter  has  been 
settied  by  the  decision  in  Doe  v.  Wright.  'Hien,  is  it  well  pleaded 
here,  by  way  of  replication,  to  the  whole  plea,  or  is  it  bad  as  apply- 
ing only  to  part?  It  is  said,  that  it  could  not  be  an  answer  to  the 
whole  plea,  because,  admitting  it  showed  the  plaintiff  possessed  up 
to  the  time  of  entry,  it  did  not  show  his  possession  longer,  namely, 
at  the  date  of  the  trespass  complained  of,  and  Doe  v.  WeUsman  was 
cited  to  prove  that  if  so  the  replication  was  bad.  But  .in  that  case 
the  declaration  covered  a  time  from  December,  1844,  to  March  1846 ; 
the  defendant  pleaded  that  the  close  was  not  the  plaintiff's,  and  the 
plaintiff  replied,  by  way  of  estoppel,  a  recovery  by  the  plaintiff 
against  the  casual  ejector  on  a  demise  in  October,  1845.  This  v^as 
no  answer  to  the  peripd  between  December,  1844,  and  October,  184S, 
and  professing  to  be  a  replication  to  the  whole  time  embraced  by  the 

gea,  and  being  an  answer  as  to  part  only,  the  court  held  it  to  be  bad. 
ere,  if  the  plea  is  to  be  construed  disttibutivelyf  there  are  strong 
reasons  for  saying  that  the  defendant  ought  herself  to  have  so  con- 
strued it,  and  not  laid  herself  open  to  this  replication ;  but  tlie  better 
answer  to  the  defendant's  objection  is,  tiiat  there  is  nothing  to  show 
that  the  replication  does  not  cover  the  whole  period. 

Crowder,  J.    I  am  of  the  same  opinion.    One  point  relied  on  by 
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ilie  defendant  was,  that  a  judgment  by  default  in  an  action  of  eject* 
ment  was  not  a  good  estoppel.  But  however  this  might  have  been 
before  the  Ck>mmon  Law  Procedure  Act,  sections  1^  and  169  do 
away  with  the  objection,  and  a  judgment  bv  default  for  the  claimant 
ka  an  action  of  ejectment  may  be  pleaded  by  way  of  estoppel 
asainst  the  defendant  as  a  judgment  by  default  in  any  other  iwm 
of  action.  If  so,  the  question  is,  wheth^  the  replication  is  good  as 
to  both  the  pleas.  I  think  it  is.  As  to  the  plea  of  not  possessed,  it 
is  said  that  the  plea  is  distributive,  and  that  it  does  not  appear  that 
the  estoppel  applies  to  any  period  subsequent  to  the  entiy  <^  the 
plaintifil  But  I  think  ihe  answer  i^,  that  tiie  plaintiff's  titie,  estab« 
lished  by  the  recovay  in  ejectment,  must  be  presumed  to  have  con- 
tinued till  the  contrary  is  shown,  and  that  it  was  for  the  defendant 
to  show  that  by  her  rejoinder. 

Judgment  for  the  plainiiff. 


Sim  v.  Edmonds. 

May  31, 1654. 

JPracHce  and  Procedure  —  Pleading  —  Profert  and  Oyer* 

Ac^n-on  an  award ;  plea,  setting  ont  the  award  and  oondading  with  a  demnrrer  to  the 
declaration :  — 

Bddy  that  by  section  56,  of  the  15  &  16  Vict.  c.  76,  the  award  was  part  of  the  plea  and  not 
of  the  declaration,  so  as  to  enable  the  defendant  to  demur  j  and  judgement  was  given  for 
the  pliuntiff. 

SeMe,  that  the  defendant  ought  to  have  set  the  award  out  in  his  plea  with  or  without* 
pnqrer  of  judgment,  so  as  to  enable  the  plaintiif  cither  to  traverse  and  raise  anv  question 
oif  fact,  as  to  its  being  the  award  declared  on,  or  to  demur  and  raise  any  question  of  law, 
as  to  its  construction. 

Declaration  on  an  award,  assigning  for  breach,  the  non-payment, 
by  the  defendant,  of  the  sum  awarded. 

Plea,  setting  out  the  award  verbatim^  and  concluding  in  the  form  of 
a  demurrer,  ''that  the  declaration  is  not  sufficient  in  substance." 
Joinder  in  demuirer. 

Uot/dj  in  support  of  the  demurrer.  The  award  set  out  in  the  plea 
must  be  taken  to  be  upon  the  record,  and  to  be  the  award  referred  to 
in  the  declaration. 

[Jervis,  C.  J.  By  the  15  &  16  Vict  c.  76,  s.  55,  profert  is  no 
longer  necessary;  and  by  section  56,  if  a  document  is  set  out,  it  is  to 
be  taken  as  part  of  the  pleading  in  which  it  is  set  out  The  award 
is,  therefore,  part  of  your  plea ;  but  the  demurrer  is  to  the  declaration, 
and  you  can  only  demur  to  that  for  matter  in  it] 

This  is  the  only  way  in  which  the  defendant  can  have  the  advan* 
tage  of  taking  the  opinion  of  the  court  on  the  law  without  going  to 
trial  on  a  useless  issue  of  fact 


380  COURT  OF  COMMON  PLEAS,  1854. 


Sim  v.  Edmonds. 


[Jervis,  C.  J.  I  apprehend  the  object  of  the  act  was  to  put  all 
documentd  on  the  same  footing.  Is  there  any  instance  of  a  doca* 
znent  of  which  profert  need  not  be  made  at  common  law  being  set 
out,  and  then  a  demurrer  to  the  previous  pleading?] 

In  Jeffery  v.  White^  2  Doug.  475,  the  action  was  trespass,  and  plea 
damage  feasant;  the  replication  set  out  a  private  act  of  parliament 
without  profert^  and  the  defendant  craved  oyer  and  demurred.  The 
act  was  held  to  be  on  the  record  as  part  of  the  rejoinder  on  the 
argument  of  the  demurrer,  although  the  defendant  was  not  entitled 
to  oyer. 

[Jervis,  C.  J.  The  defendant  there  craved  oyer,  and  the  plaintiff 
acceded  to  his  demand,  although  he  need  not  have  done  so ;  and  it 
must  be  taken  that  the  defendant  was  satisfied  that  the  act  was  laruly 
set  out.  But  what  is  there  to  show  that  the  award  is  truly  set  out 
in  the  plea  in  this  case?  The  plaintiff  has  no  opportunity  of  putting 
that  in  issue.] 

He  might  either  join  in  demurrer,  or  traverse. 

[Jervis,  C.  J.  If  the  plaintiff  had  not  joined  in  demurrer,  the 
defendant  would  have  signed  judgment 

Maule,  J.  Unless  prayer  of  judgment  is  prohibited,  the  defend- 
ant ought  to  have  pleaded  the  award  and  prayed  judgment  if  the 
plaintiff  could  maintain  his  action.  Or  if  it  is  prohibited,  he  ought 
to  have  pleaded  the  award  simply  (as  there  would  have  been  then  a 
tacit  prayer  of  judgment,)  and  not  demurred.  Then  the  plaintiff 
could  have  either  traversed  the  award  as  pleaded  or  demurred  to  the 
plea.  The  defendant,  by  demurring,  admits  the  award  to  be  as 
declared  on.] 

Per  Curiam.^  The  defendant  may  amend  on  payment  of  costs, 
otherwise  there  must  be 

Judgment  for  the  plainliff. 


The  defendant  accordingly  elected  to  amend. 


^  Jebvis,  C.  J.,  Maule,  J^  and  Cbowdeb,  ^. 


CASES 


ARGTJED    AND    DETERMINED 


ITt    THB 


COURT   OF   EXCHJEQUER; 


An>  worn 


WRITS  OF  ERROR  FROM  THAT  COURT  TO  THB  EXCHEQUER  CHAMBER* 


DURING  THE  XEAB  1864. 


Guest  v.  Warren. 

January  16,  1854. 

Res  Judicata —  False  Imprisonment — Cb4irge  of  Felony. 

To  an  action  for  falsely,  maliciously,  and  without  any  reasonable  or  probable  cause,  chai]^ 
ing  the  plaintiff  with  larceny,  before  a  justice  of  the  peace,  indicting  the  plaintiff,  and 
causing  him  to  be  tried  on  such  charge,  on  which  he  was  afterwards  acquitted ;  the  defend- 
ant pleaded,  that  before  the  commencement  of  the  suit,  the  plaintiff  brought  an  action 
of  trespass  against  the  defendant  for  assaulting  and  imprisoning  him  on  a  false  and 
unreasonable  assertion,  that  he  had  committed  felony ;  that  to  that  action  the  defendant 
pleaded  the  general  issue,  and  a  justification  of  the  assertion,  and  imprisonment  in  con- 
sequence  thereof;  on  trial  of  which  action  the  judge  directed  the  jury  to  take  into  their 
consideration  the  question  whether  the  defendant  had  charged  and  accused  the  plaintiff 
with  having  stolen  the  goods  mentioned  in  the  declaration,  and  falsely  and  mahciously, 
and  without  any  reasonable  or  probable  cause,  committed  the  grievances  complained  of 
in  the  present  action ;  that  the  jury  found  for  the  plaintiff  and  assessed  damages  accord- 
ingly, and  that  the  plaintiff  recovered  jud^ent  for  the  same,  with  costs ;  averring  the 
identitv  of  the  imprisonments  in  the  two  actions,  and  that  the  grievances  complained  of 
were  tne  same  with  those  in  respect  of  which  damages  had  been  given  on  the  former 
occasion :  — 

ndd,  first,  that  this  plea  was  no  answer  to  the  action. 

Secondly,  that  the  judge  had  misdirected  the  jury  on  the  trial  of  the  former  action. 

(^Ners,  whether  it  would  have  been  a  defence,  that  on  the  trial  of  the  former  action,  daanages 
in  respect  of  the  cause  of  action  complained  of  in  the  present  had  been  assessed  by  Ibo 
jury  with  the  consent  of  the  parties? 
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The  declaration  alleged  that  the  defendant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  charged  the  plaintiff 
before  a  justice  of  the  peace  with  having  feloniously  stolen  certain 
goods  and  chattels  of  the  defendant,  and  caused  and  procured  him 
to  be  committed  to  prison  on  that  charge,  and  after  several  remands 
to  be  committed  for  trial  at  the  central  criminal  court;  that  the 
defendant  afterwards  went  before  that  court  and  falsely,  maliciously, 
and  withput  any  reasonable  or  probable  cause,  indicted  the  plaintid* 
on  that  charge  ;  on  which  indictment  he  was  afterwards  tried  and 
acquitted,  &c. 

To  this  declaration  the  defendant  pleaded,  that  before  the  com- 
mencement of  the  present  action,  the  plaintiff  impleaded  the  defend- 
ant in  an  action  of  trespass  for  assaulting,  seizing,  and  laying  hold  of 
him,  and  forcing  and  compelling  him  to  go,  and  causing  him  to  be 
forcibly  conveyed  i»  custody  along  divers  public  streets  and  high- 
ways, to  a  poUce  station,  and  there  imprisoned  and  kept  him  in 
prison  for  a  long  time,  and  at  the  expiration  thereof  caused  and 
compelled  him  to  go  and  to  be  forcibly  conveyed  in  custody  to  a 
police  office,  and  there  imprisoned  him,  contraiy  to  law,  upon  a  false 
and  unreasonable  assertion  that  he  had  committed  an  offence  pun- 
ishable by  law,  to  wit,  felony ;  that  the  defendant  in  answer  to  that 
action  pleaded  the  general  issue,  and  a  plea  justifyiifg  the  said  asser- 
tion as  true,  and  that  thereupon  and  for  that  reason  he  gave  the 
plaintiff  in  charge  to  a  police  constable,  and  did  commit  the  alleged 
trespass,  in  order  to  take  the  plaintiff  before  a  justice  of  the  peace, 
there  to  be  dealt  with  according  to  law,  the  said  trespass  being 
neccessary  for  that  purpose ;  to  which  pleas  the  plaintiff  pleaded  re- 
spectively by  joining  issue  and  replying  de  injurid^  on  which  also  issue 
was  joined ;  that  that  cause  was  afterwards  tried,  on  which  occasion 
the  judge  directed  the  jury  to  take  into  their  consideration  the  ques- 
tion whether  the  defendant  had  charged  and  accused  the  plaintiff 
with  having  feloniously  stolen,  taken,  and  carried  away  the  goods 
and  chattels  in  the  declaration,  and  falsely,  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  had  made  the  said  charge 
and  committed  the  grievances  complained  of  in  the  present  action ; 
and  the  jury  found  the  defendant  guilty  of  the  said  trespasses,  and 
that  the  same  had  been  committed  by  him  of  Ms  own  wrong,  &c^ 
and  assessed  the  damages  accordingly ;  for  which  the  plaintiff  aftei^ 
wards  recovered  judgment,  with  costs.  The  plea  then  averred  that 
the  imprisonments  mentioned  in  the  declaration  in  the  present  action 
were  the  same  imprisonments  as  those  complained  of  in  the  former 
action,  and  that  the  grievances  complained  of  by  the  plaintiff  were 
directed  by  the  judge  to  be  taken  into  consideration  by  the  jury  on 
that  occasion,  and  were  taken  into  consideration  by  them,  and  were 
the  same  in  respect  of  which  damages  were  given  by  them.  To  this 
plea  the  plaintiff  demurred. 

Macnamara^  in  support  of  the  demurrer.  This  is  a  plea  of  judg- 
ment recovered  on  a  former  occasion.  But  the  former  action  was 
wholly  unlike  the  present,  and  if  damages  for  the  grievances  now 
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complained  of  were  awarded  by  the  jury  ia  the  former  action,  they 
were  awarded  erroneously. 

1  Parke,  B.  The  taking  a  man  up  on  a  charge  of  felony,  going 
ore  a  grand-jury,  and  taking  an  oath  to  induce  them  to  find  a  bill 
against  him,  and  tiien  going  before  a  petty  jury  and  inducing  them 
to  find  him  guilty,  is  a  very  different  thing  from  merely  imputing 
felony  to  him.] 

The  court  then  called  on 

Pig^ottj  in  support  of  the  plea.  Admitting  that  the  two  actions 
are  different,  and  that,  in  strictness,  damages  ought  not  to  have  been 
given  by  the  former  jury  for  the  grievances  here  complained  of,  the 
plaintin,  by  signing  judgment  on  that  verdict,  and  taking  those 
damages,  has  acquiesced  in  their  act  The  case  is  the  same  as  if 
both  parties  had  agreed  that  the  question  respecting  those  damages 
should  be  left  to  the  jury,  and  they  had  found  accordingly. 

The  Court  said  the  plea  was  no  answer  to  the  action.  It  might, 
indeed,  be  otherwise  if  it  had  shown  that  on  the  trial  of  the  former 
action  the  damages  sought  to  be  recovered  in  the  present  had  been 
brought  before  the  jury  with  the  consent  of  the  parties.  But  in  the 
absence  of  that  consent,  the  judge  having  directed  the  jury  to  take 
them  into  consideration  was  a  misdirection.  On  the  trial  of  the 
present  case,  the  defendant  might  urge  to  the  jury  the  fact  that 
damages  for  the  cause  of  action  had  already  been  given. 

Judgment  for  the  plaintiff ,^ 


1 1t  is  umversally  agreed  that  a  former 
recovery,  in  order  to  he  a  bar  must  be  for 
th#  same  identical  cause  of  action,  between 
the  same  identical  parties,  and  must  have 
been  decided  on  the  merits.  A  common 
test  in  determining  whether  the  former 
action  was  for  the  same  cause,  has  been, 
whether  the  action  would  be  supported 
by,  and  would  necessarily  require,  exactly 
the  same  evidence.  And  it  has  been  held 
that  unless  the  point  involved  in  the  second 
case,  wa«  directly  and  n$ces8arUy  involved 


in  the  first  suit,  a  judgment  in  the  former 
is  no  bar  to  a  recovery  in  the  latter. 
Some  of  the  best  discussions  of  the  law  of 
former  recovery  may  be  found  in  King  v. 
Chacej  15  New  H.  R.  9 ;  Towne  v.  Simms, 

5  New  M.  R.  259 ;  Burdick  v.  Post,  12 
Barbour,  168;  McKnight  v.  Dunlop,  4 
Barbour,  86;  Gates  v.  Gorham,  6  Ver- 
mont, 817;  Skafer  v.  Stonebreaker,  4  Gill 

6  Johns.  845 ;  Kirkpatrick  v.  Stinglfyf  2 
Carter,  269 
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Jannaiy  20,  and  31, 1854. 

Excessive  Damages —  Special  Jury —  Challenge. 

The  court  will  not  disturb  a  verdict  merely  on  the  ground  that  they  would  not,  in  their 
private  Judgment,  have  given  such  large  damages  as  were  given  by  the  jury.  They  most 
De  satisfied  that  iha  jury  in  awarding  those  damages  either  were  actuated  by  some  im- 
proper motive,  or  pnxseeded  on  some  erroneous  principle  of  assessment. 

Ko  right  of  peremptory  challenge  exists  in  the  case  of  a  special  jury,  appointed  aooording  to 
the  provisions  or  thd  Common  Law  Procedure  Act,  15  &  16  Vict  c  76,  ss.  105, 108. 

This  was  an  action  for  assault  and  battery,  brought  by  a  chnzd^ 
warden  against  a  clergiyman  of  the  Chorch  of  England,  which  was 
tried  before  Talfonrd,  J.,  and  a  special  jury,  appointed  according  to 
the  provisions  of  the  Common  Law  Procedure  Act.  The  case  was 
one  which,  from  its  nature,  excited  much  local  feeling  in  the  neigh- 
borhood where  it  was  tried ;  and  when  called  on  for  trial,  after  sev- 
eral of  the  jurymen  had  answered  to  their  names,  the  counsel  for  the 
defendant  objected  to  one  of  them,  on  the  ground  that,  being  a  men^ 
ber  of  the  Society  of  Friends,  he  ought  not  to  act  as  juryman  in  a 
case  where  the  conduct  of  a  clergyman  of  the  Church  of  England 
was  the  matter  in  questioiu  The  judge  considered  this  a  peremptory 
chedlenge,  and  held  that  no  right  of  peremptory  challenge  existed  in 
case  of  a  special  jury  cqppointed  under  that  statute,  but  the  juror  was 
by  consent  withdrawn  from  the  box.  The  case  then  proceeded,  and 
the  jury  found  for  the  plaintiff,  damages  300^  The  judge  reported 
that  the  damages  were  larger  than  he  thought  they  ought  to  have 
been,  but  that  the  assault,  though  not  unprovoked,  was  nevertheless  a 
severe  one,  and  he  could  not  say  that,  in  awarding  that  amount  of 
damages,  the  jury  exceeded  their  province. 

Sladcj  in  Michaelmas  term,  obtained  a  rule  for  a  new  trial,  on  the 
grounds,  first,  that  the  challenge  ought  to  have  been  allowed ;  and, 
secondly,  that  the  damages  were  excessive. 

On  this  rule  coming  on  for  argument,  on  the  20th  January,  the 
court — consisting  of  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 
Martin,  B.  —  having  intimated  an  impression  against  the  challenge, 
called  on 

Slade^  Mowbray,  and  Coleridge,  in  support  of  the  rule  on  that  point 
A  change  in  the  constitution  of  special  juries  has  been  effected  by 
the  Common  Law  Procedure  Act,  16  &  16  Vict  c.  76,  which,  after 
abolishing  the  old  jury  process,  enacts  in  its  105th  section,  that  ^  the 
precept  issued  by  the  judges  of  assize  to  the  sheriff  to  summon  jurors 
for  the  assizes,  shall  direct  that  the  jurors  be  summoned  for  the  trial 
of  all  issues,  whether  civil  or  criminal,  which  may  come  on  for  trial 
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at  the  assizes ;  and  the  jurors  shall  thereupon  be  summoned  in  like 
manner  as  at  present"  And  by  section  108 :  "  Tl^  precept  issued 
by  the  judges  of  assize,  as  aforesaid,  shall  direct  the  sherift  to  sum- 
mon a  sufficient  number  of  special  jurymen,  to  be  mentioned  therein, 
not  exceeding  forty-eight  in  all,  to  try  the  special  jury  causes  at  the 
assizes ;  and  the  persons  summoned  in  pursuance  of  such  precept 
shall  be  the  jury  for  trying  the  special  jury  causes  at  the  assizes,  sub- 
ject to  such  right  of  challenge  as  the  parties  are  now  by  law  entitled 
to,  and  a  printed  panel  of  the  special  jurors  so  summoned  shall  be 
made,  kept,  delivered,  and  annexed  to  the  Nisi  Prius  record,  in  like 
time  and  manner,  and  upon  the  same  terms  as  hereinbefore  provided 
with  reference  to  the  panel  of  common  jurors ;  and  upon  the  trial, 
the  special  jury  be  ballotted  for,  and  called  in  the  order  in  which  they 
shaU  be  drawn  from  the  box,  in  the  same  manner  as  common  jurors  : 
provided  that  the  court  or  a  judge,  in  such  case  as  they  or  he  may 
think  fit,  may  order  that  a  special  jury  be  struck  according  to  the 
present  practice,  and  such  order  shall  be  a  sufficient  warrant  for  strik- 
ing such  special  jury,  and  making  a  panel  thereof  for  the  trial  of  the 
particular  cause."  Under  the  old  practice  of  striking  special  juries,  a 
Ibt  of  forty-eight  names  was  drawn  up,  off  which  each  party  struck 
twelve.  They  are  deprived  of  this  advantage  by  the  recent  statute, 
and  in  cases  like  the  present,  where  much  local  feeling  is  excited, 
great  mischief  might  result  if  the  parties  had  no  right  of  objecting  to 
jurymen  on  reasonable  grounds. 

[Parke,  B.  The  Common  Law  Procedure  Act  put  special  and 
common  juries  on  the  same  footing  as  to  the  right  of  challenge. 
With  respect  to  the  latter,  the  rule  of  law  is,  that  no  peremptory 
challenge  is  allowable,  except  in  treason  and  felony ;  in  every  other 
case,  you  must  challenge  for  cause.  In  practice,  however,  and  by  the 
courtesy  of  the  bar,  challenges  are  often  allowed  in  misdemeanors 
and  civil  cases  tried  by  common  juries,  and  probably  the  bar  will  now 
exhibit  the  same  courtesy  in  cases  tried  by  special  juries.  In  some 
counties  there  are  not  above  twenty  or  thirty  persons  on  the  special 
jury  panel,  and  a  right  of  challenge  would  consequently  prevent  there 
being  any  jury  at  alL 

Alderson,  B.  There  was  no  right  of  challenge  to  the  old  special 
jury,  because  the  parties  had  the  right  to  attend  and  strike  off  a  cer- 
tain number  of  names;  if  a  party  did  not  do  so,  he  missed  his 
opportunity  of  objecting.] 

Crowder  and  CoUier^  showed  cause.  The  reduction  of  the  special 
juiy-list  under  the  old  practice,  was  the  act  of  the  law  rather  than  of 
the  parties;  for  if  they  did  not  attend,  or  refused  to  strike  names  off, 
the  officer  did  it  The  statute  expressly  reserves  power  to  the  court 
01  a  judge  to  allow  the  old  practice  to  be  resorted  to  on  proper  occa- 
sions —  a  power  which  would,  doubtless,  be  exercised  in  ainr  case 
where  the  prevalence  of  local  excitement  rendered  the  right  of  chal- 
lenge advisable. 

The  question  of  damages  was  then  discussed,  the  plaintiff's  coun- 
sel contending  that  to  disturb  the  verdict  on  that  ground  would  be  an 
V  oi«.  XXVI.  33 


386  COURT  OF  EXCHEQUER,  1854. 

Gilpin  V.  Fowler. 

improper  interference  by  the  court  with  the  province  of  the  jury ;  and 
the  defendant's  counsel  urging  that  if  parties  were  now  deprived  of 
all  voice  in  the  selection  of  special  juries,  the  courts  ought  to  exam- 
ine with  more  strictness  than  formerly  the  verdicts  of  such  juiiea* 

The  Court  said  they  were  clearly  of  opinion  that  there  was  no 
pretence  for  the  challenge.  On  the  other  point,  they  would  take 
time  to  consider.  t 

Our,  adv.  vult. 

The  judgment  of  the  court  was  delivered  on  the  31st  January,  by 

Pollock,  C.  B.  We  are  all  of  us  of  opinion  that  the  rule  in  this 
case  should  be  discharged.  We  should  not,  indeed,  in  our  own  pri- 
vate  judgment,  have  given  such  damages  as  were  here  given  by  the 
jury ;  but  that  fact  alone  is  not  sufficient  to  show  us  that  the  jury,  in 
giving  those  damages,  must  have  been  actuated  by  some  improper 
motive,  or  proceeded  on  some  erroneous  principle  of  assessment.  To 
assess  damages,  is  the  function  of  the  jury,  and  the  court  ought  not  to 
disturb  a  verdict  on  the  ground  of  then:  being  excessive  unless  under 
one  of  the  two  states  of  circumstances  I  have  mentioned 

Rule  discharged} 


IN  THE  EXCHEQUER  CHAMBER. 

Gilpin  v.  Fowler.' 

Febroaxy  9,  1854. 

Ubel — Privileged  Commu/nication  —  Malice —  Question  for  Jury — 

Rector  of  Parish  —  Schoolmaster. 

In  an  action  for  libel,  where  the  judse  has  decided  that  the  occasion  of  publication  was 
joBtifiable,  so  as  to  render  the  alleged  libel  a  privileged  commanication,  the  plaintiff, 
without  offering  any  fresh  evidence,  is  entitled  to  have  the  libel  itself  submittied  to  the  jotj, 
in  order  that  they  may  say  whether  it  does  not  on  the  face  of  it  show  express  malice. 

In  an  action  for  libellinfi^  the  plaintiff,  in  the  way  of  his  business  ..of  schoolmaster,  the  evi- 
dence was,  inter  alia,  that  the  plaintiff,  having^  been  for  twenty  years  schoolmaster  at  the 
National  school  of  the  adjoining  parishes  ot  C.  and  I.,  of  which  the  defendant,  the  rector 
of  C,  and  another  person,  the  vicar  of  I.,  were  trustees,  was  requested  by  the  defendant 
to  undertake  the  Sunday  sdhool  of  his  parish,  and  declined  to  do  so.  The  plaintiff  was 
then  removed  from  the  mastership  of  the  National  school,  and  set  up  a  school,  to  gain  a 


^  In  one  of  the  earliest  cases  in  the  books  on  the  subject  of  granting  new  trials^ 
Wood  Y.  Ounston,  Mich.  1655,  Styl.  466,  Givn,  C.  J.,  said  that  the  discretion  of  the 
oonit  to  grant  a  new  trial,  most  be  a  judicial  and  not  an  arbitrary  discretion. 

^  Before  Maule,  J.,  Wiohtman,  J.,  Cresswell,  J.,  Erle,  J.,  Wuxiaicb,  J.,  and 
Talfoubd,  J. 
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livelihoed  by  it,  in  the  defendant's  parish,  in  a  school-room  used  as  a  dissentinj^  chapel. 
In  a  letter  addressed  to  his  parishioners,  (set  out  in  the  bill  of  exceptions,)  the  defendant 
told  them  that  the  plaintiff's  attempt  betrayed  a  spirit  of  opposition  to  authority,  and 
justified  the  managers  of  the  National  school  m  removing  him ;  that  "  no  rightly-disposed 
Christian,  who  received  in  simple  faith  the  teaching  of  in<:piration, '  Obey  tnem  who  have 
the  role  over  you,  and  submit  yourselves,'  could  expect  God's  blessine  to  rest  upon  such 
an  undertaking,"  and  warned  them  against  countenancing  it,  either  by  subscriptions  or 
sending  their  children  to  it  for  instruction ;  that  it  would  be  a  schismatical  school,  and 
those  who  aided  the  plaintiff  in  any  way  would  be  partakers  with  him  in  his  evil  deeds ; 
they  were  to  mark  them  which  cause  divisions  and  offences,  and  ayoid  them,  &c.  Pol- 
lock, C  B.,  directed  the  jury  that  the  several  matters  given  in  evidence  were  not  sufficient 
to  justify  them  in  finding  a  yerdict  for  the  plaintiff,  but  showed  that  the  paper  published 
by  the  defendant  was  a  privileged  communication,  and  that,  there  being  no  evidence  of 
express  malice,  they  wore  oound  to  find  a  verdict  for  the  defendant :  — 

Mdd,  first,  that  the  direction  was  wrong. 

Secondly,  that  the  paper  was  not  a  privileged  communication. 

Thirdly,  that  there  was,  in  the  circumstances  of  the  case,  eyidence  of  malice  which  ought  to 
have  been  left  to  the  jury. 

Fourthly,  that  the  alleged  libel  ought  to  haye  been  submitted  to  the  jury,  in  order  that  they 
might  judge  whether  there  was  any  evidence  of  malice  on  the  face  of  it. 

Error  from  the  Court  of  Exchequer  on  a  bill  of  exceptions.  The 
action  was  for  libel,  and  the  declaration  stated,  by  way  of  induce- 
ment, that  twenty  years  before  the  time  of  the  composing,  &c.,  the 
plaintiff  had  been  a  schoolmaster,  and  carried  on  that  business  for  the 
obtaining  his  livelihood,  and  kegf;  a  school,  and  before  and  at  the 
time,  &c.,  had  ceased  to  be  master  of  such  school,  but  was  about  to 
keep  another  school,  and  had  not  abandoned  the  business  of  a  school- 
master; and  then' alleged  that  the  defendant,  knowing  the  premises, 
but  intending  to  injure  the  plaintiff  in  the  way  of  his  said  business, 
falsely  and  maliciously  published  of  the  plaintiff,  and  concerning  him 
in  the  way  of  his  business  of  a  schoolmaster,  and  of  and  concerning 
the  said  project  of  keeping  the  said  school,  and  the  said  projected 
school,  a  libel,  purporting  to  be  an  address  to  the  parishioners  of 
Crawley  from  the  defendant,  containing,  amongst  other  things,  the 
false,  scandalous,  malicious,  and  defamatory  matter  following:  ^^The 
very  attempt  (meaning  the  said  project)  betrays  a  spirit  of  opposition 
to  authority,  and  is  a  justification  of  the  conduct  of  the  managers  of 
the  school,  who  have,  nevertheless,  thereby  incurred  no  little  odium. 
No  rightly  disposed  Christian,  who  receives  in  simple  faith  the  teach- 
ing of  inspiration,  *  Obey  them  who  have  the  rule  over  you,  and  sub- 
mit yourselves,'  can  expect  God's  blessing  to  rest  upon  such  an  under- 
taking (meaning  the  said  projected  school)  under  the  circumstances. 
I  (meaning  the  defendant)  conceive  it  to  be  my  duty  to  warn  all  my 
parishioners  against  affording  any  countenance  whatever  to  the  pro- 
jected new  school,  (meaning  the  school  which  the  plaintiff  so  pro- 
jected,) either  in  the  case  of  the  richer  by  subscriptions,  or  of  the 
poor  by  sending  their  children  to  it  for  instruction..  It  (meaning  the 
said  projected  school)  will  be  to  all  intents  and  purposes  a  schismat- 
ical school,  for  its  (meaning  the  said  projected  school's)  tendency 
will  be  to  produce  disunion  and  schism  in  a  matter  which,  of  all  others, 
requires  union  —  the  education  of  the  poor.  Those  who  aid  and  abet 
him  (meaning  the  plaintiff)  in  any  way  will  be  partakers  with  him 
(meaning  the  plaintiff)  in  his  (meaning  the  plaintiff's)  evil  deeds. 
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<  M&rk  them  (meaning,  amongst  others,  the  plaintiff)  which  cause 
divisions  and  offences,  and  avoid  thenj,'  (meaning,  amongst  others, 
the  plaintiff.)  (Rom.  xvi.  17.)  I  have  thus  performed  a  necessary, 
though  a  very  irksome  duty.  I  now  leave  you  to  take  your  own 
courses,  *  forewarned,  forearmed,'  and  in  a  humble  hope  that  the  God 
of  peace  and  union  may  take  us  all  into  His  holy  keeping,  may  pros- 
per what  seems  conducive,  and  overrule  what  seems  opposed,  to  His 
own  glory  and  our  edification  in  Christ"  The  second  count  charged 
the  same  libel,  but  differed  from  the  first  by  alleging,  by  way  of  in- 
ducement, that  before  and  at,  &c.,  the  plaintiff  carried  on  the  business 
of  a  schoolmaster  for  the  obtaining  his  livelihood,  and  in  the  vrsj  of 
his  said  business  kept  a  school,  which  was  frequented  by  divers 
children  as  scholars,  to  be  taught  by  the  plaintiff  for  reward,  &c.  By 
reason  of  which  grievances  the  plaintiff  was  injured,  and  the  numb^ 
of  scholars  at  his  school  was  not  so  great  as  it  otherwise  would  have 
been,  and  ten  scholars  were  removed,  and  the  plaintiff's  reputation 
injured,  &c.  Plea,  general  issue.  It  appeared  at  the  trial,  before  the 
Chief  Baron,  at  Westminster,  on  the  l4th  June,  1852,  and  upon  the 
bill  of  exceptions,  that  the  plaintiff  was  a  schoolmaster,  and  pre- 
viously to  October,  1831,  kept  a  school  at  Crawley,  in  Sussex. 
Crawley  and  Ifield  were  adjoining  parishes ;  one  side  of  the  village 
of  Crawley  is  in  Crawley,  the  othe|^in  Ifield.  In  October,  1831,  there 
was,  and  thence  hitherto  has  been,  a  national  school  on  the  principles 
of  the  Established  Church,  pardy  supported  by  the  subscriptions  of 
the  richer  inhabitants  of  Crawley  and  Ifield,  and  partiy  by  small  pay- 
ments of  the  scholars,  called,  ^  The  Crawley  and  Ifield  National 
School,"  whereof  the  schoolhouse  was  in  Ifield,  and  of  which  the 
rector  of  Crawley  and  the  vicar  of  Ifield  were  trustees.  One  of  the 
rules  of  the  school  was,  that  the  children  should  be  educated  in  the 
principles  of  the  Church  of  England,  and  the  catechism  taught;  and 
another  wa3,  that  the  establishment  should  be  under  the  inspection 
of  the  rector  and  vicar.  In  October,  1831,  the  plaintiff  wsls, appointed 
schoolmaster  of  this  school,  and  continued  so  till  his  removal  in 
January,  1852.  Shortly  before  this  removal,  the  defendant  asked  the 
plaintiff  if  he  would  consent  to  teach  the  Sunday  school  in  connection 
with  the  national ;  but  he  declined  the  additional  labor,  and  did  not 
admit  that  he  was  also  actuated  by  religious  scruples.  He  did  admit 
that  on  one  occasion  he  might  have  said  he  could  not  teach  one  thing 
and  believe  another,  but  denied  that  it  had  reference  to  the  conversa- 
tion about  the  school.  The  defendant  had  become  rector  in  1848. 
The  plaintiff  attended  the  church,  and  had  been  confirmed,  but  had 
never  received  the  sacrament,  and  had  conscientious  scruples  about 
being  a  communicant.  After  the  removal  of  the  plaintiff  the  school 
was  carried  on  under  another  master,  and,  having  firiends  in  Crawley, 
the  plaintiff,  in  January  and  February,  1852,  was  endeavoring  to  form 
another  school  in  the  parish  to  gain  his  livelihood,  and  opened  such 
school  in  the  parish  of  which  the  defendant  was  the  rector.  During 
the  weekdays,  firom  the  12th  January,  1852,  and  on  Sundays,  the 
schoolroom  in  which  he  taught  was  used  as  a  dissenting  chapel,  and 
had  been  so  used  before  he  took  it     On  the  7th  and  8th  January, 
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1852,  the  defendant  delivered  to  an  inhabitant  of  Crawley,  at  her 
house  in  the  parish,  a  printed  paper  containing  the  alleged  libel ;  this 
inhabitant  was  in  the  habit  of  attending  the  defendant's  church  at 
the  time,  but  had  not  lately  attended,  and  was  a  person  whom  he 
Tisited  as  a  parishioner.  A  few  days  after  the  12th  January,  the  de- 
fendant delivered  a  similar  paper  to  an  inhabitant  of  Ifield,  at  her 
house;  this  person  had  at  the  time  two  children  at  the  plaintiff's 
school,  and  sometimes  attended  the  defendant's  church,  at  Crawley, 
and  had  often  been  visited  by  him  as  clergyman  of  the  adjoining 
parish,  but  had  not  asked  his  particular  advice  as  to  her  children. 
Both  persons  were  requested  by  the  defendant  to  read  the  paper.  It 
comimenced :  — 

"  To  the  Parishioners  of  Crawley. 

^^To  my  dear  firiends.  Circumstances  have  occurred  in  school 
matters,  connected  with  this  place,  which  render  it  incumbent  upon 
me  as  your  pastor,  whose  omce  it  is  to  watch  for  your  souls  as  one 
that  must  give  an  account,  to  address  you  a  few  words  of  warning 
on  a  projected  new  school,  which  is  in  contemplation  by  the  late 
master  of  the  *  Crawley  and  Ifield  National  School,'  for  the  education 
of  the  poor  in  the  principles  of  the  Established  Church. 

^As  long  as  he  remained  outside  the  bounds  of  this  parish,  the 
spiritual  charge  of  which  has  been  committed  to  me  by  the  bishop,  I 
should  have  abstained  firom  this  public  notice  of  his  conduct,  but  his 
well-known  intention  of  setting  up  a  new  school  in  my  parish,  must 
be  my  apology  for  troubling  you  with  these  few  lines.  The  circum- 
stances are  these :  The  schoolmaster  has  been  dismissed  from  the 
Crawley  and  Ifield  school  by  the  school  committee,  under  whose 
management  it  is  now  placed,  according  to  the  provisions  of  an  act 
of  parliament,  4  &  5  Vict  c.  38.  Among  the  reasons  for  his  dis- 
missal the  chief  one  was,  that  it  was  thought  desirable  to  place  the 
Sunday  and  day  schools  under  one  and  the  same  superintendence. 

^  This  was  thought  the  best  and  most  economical  arrangement, 
(considering  the  limited  funds  at  the  disposal  of  the  committee,)  by 
which  the  expense  of  two  masters,  one  for  each  school,  would  be 
avoided.  Some  time  ago,  (on  the  resignation  of  the  Sunday  school 
by  Mr.  Bridger,)  Mr.  GUpin  was  applied  to  by  me  to  conduct  it,  at 
least  until  some  better  arrangement  could  be  made.  This  he  decidedly 
refused  —  he  would  have  nothing  to  do  with  the  Sunday  school.  His 
refusal  at  once  opened  our  eyes  to  the  necessity  of  coming  to  some 
better  arrangement  with  regard  to  the  two  schools ;  that  is  to  say, 
of  having  one  master  for  the  day  and  Sunday  schools,  which,  indeed, 
is  the  most  natural  as  well  as  the  most  universal  custom  in  our 
parishes.  Hence  the  vote  of  the  school  committee,  and  the  dismissal 
of  the  schoolmaster.  He  has  no  cause  for  feeling  aggrieved  at  what 
has  taken  place ;  dismissal  firom  such  a  situation  is  no  such  an  un- 
usual thing  for  less  weighty  reasons ;  still  less  reason  is  there  for  him 
to  set  up  a  new  school  in  my  parish,  which  must  of  necessity  assume 
the  character  of,  and  be  carried  on  in  opposition  to,  the  national 
schooL 
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^<  Granted  that  he  is  qualified  to  conduct  a  school,  are  liiere  not 
vacancies  occurring  every  day  in  different  parts  of  the  country  —  nay, 
more,  are  there  no  localities  notoriously  destitute  of  any  means  of 
education,  where  his  services  may  be  more  legitimately  and  mote 
usefully  employed  than  in  seeking  to  set  up  an  opposition  school  in 
the  parish,  which  must  weaken  both  ?  A  small  village  like  ours,  from 
its  size  and  population,  cannot  afford  to  pay  the  burden  of  two  such 
schools ;  one  must  endanger  the  success  of  the  other.  In  union  alone 
is  strength."  [Then  followed  the  alleged  libel  set  out  above,  and  the 
letter  concluded.]  "  I  subscribe  myself, 

''  Your  affectionate  friend  and  pastor, 

«  C.  A.  FOWLBB. 

"  Rectory,  Crawley,  January  7, 1852." 

Pollock,  G  B.,  directed  the  jury,  "  that  the  said  several  matters  so 
produced  and  given  in  evidence  on  the  part  of  the  plaintiff  were  not 
sufficient  to  justify  them  in  finding  a  verdict  for  the  plaintiff,  bat  that 
they  showed  that  the  paper  so  published  by  the  defendant  as  afore- 
said, was  a  privileged  communication ;  and  that  there  being  no  evi* 
dence  of  express  malice,  the  jury  were  bound,  in  point  of  law,  to  find 
a  verdict  for  the  defendant."  The  exception  to  the  ruling  was,  that 
the  direction  was^  wrong,  and  that  the  case  ought  to  have  been  left  to 
the  jmy. 

Macnamara^  for  the  plaintiff  in  error,  (the  plaintiff  below.)  First, 
the  occasion  did  not  justify  the  publication  of  the  letter ;  secondly, 
if  it  did,  the  case  ought  to  have  been  left;  to  the  jury,  for  them  to 
determine  from  the  circumstances,  including  the  style  and  character 
of  the  language  used,  whether  the  defendant  acted  bond  fide,  or  was 
actuated  by  malicious  motives.  Neither  the  plaintiff's  conduct  nor 
the  defendant's  position  as  clergyman  justified  the  letter.  All  that 
the  plaintiff  had  done  was,  after  his  removal  from  the  national  school, 
to  set  up  a  school  in  the  place  where  he  was  best  known,  the  defend- 
ant's parish,  in  order  to  gain  his  livelihood  there.  The  defendant  had 
no  right,  by  virtue  of  his  office  of  rector,  to  single  him  out  from  his 
other  parishioners,  and  distribute  handbills  to  persons  both  in  and  onl 
of  the  parish  for  the  purpose  of  preventing  him  firom  gaining  his  live- 
lihood. There  is  no  suggestion  of  error  in  doctrine  on  the  part  of 
the  plaintiff;  it  is  only  said  that  he  should  go  where  education  was 
more  wanted,  and  where  the  defendant's  school  was  not  The  plain- 
tiff followed  the  business  of  schoolmaster  to  get  his  living,  upon  the 
same  footing  as  any  other  trade  might  be  pursued.  And  if  a  clergy- 
man had  a  farm,  and  his  bailiff  set  up  another  in  his  parish,  would 
the  clerical  farmer  be  justified  in  publishing  a  libel  of  this  nature  to 
get  rid  of  a  rival  farmer  ?  Secondly,  the  question  of  malice  was  for 
the  jury. 

[Maule,  J.  The  Chief  Baron  does  not  say  it  was  not  a  libel ;  he 
assumes  it  to  be  so,  and  says  it  is  a  privileged  communication.] 

The  meaning  of  "  privileged  communication  "  is,  that  the  occasion 
of  making  it  rebuts  the  primd  facie  inference  of  malice  arising  from 
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a  statement  prejudicial  to  the  plaintiff's  character.  The  anus  of  prov- 
ing malice,  in  fact,  is  then  thrown  on  the  plaintiff;  but  he  is  not 
bound  to  prove  it  by  extrinsic  evidence ;  he  has  a  right  to  require  the 
alleged  libel  to  be  submitted  to  the  jury,  that  they  may  judge  wjiether 
there  is  evidence  of  malice  on  the  face  of  it.  Wright  v.  noodgatef 
2  C,  M.  &  R.  573 ;  Toogood  v.  gyring,  1  C,  M.  &  R.  181.  The 
question,  whether  the  occasion  justifies  the  communication,  or,  in 
other  words,  whether  it  is  a  privileged  communication,  is  for  the  judge ; 
the  bona  fides  for  the  jury.  There  is  both  malice  in  fact  and  mauce 
in  law — the  former  denoting  an  act  done  from  ill-will,  the  latter  a 
wrongful  act  done  intentionally,  without  just  cause  or  excuse. 

Maudey  contra,  contended  that  the  direction  of  the  learned  judge 
was  right  Whether  or  not  the  libel  was  a  privileged  communication, 
was  a  question  for  the  judge.  Having  decided  that  it  was  a  privi- 
leged communication,  he  was  right  in  not  allowing  the  case  to  go  to 
the  jury  on  the  question  of  malice,  and  in  not  allowing  them  to  look 
at  the  libel  to  see  if  there  was  malice.  Somerville  v.  Hawkins^  10  C. 
B.  583;  s.  c.  3  Eng.  Rep.  450,  decides  that  in  slander  it  is  not  enough, 
to  entitle  the  plaintiff  to  have  the  question  of  malice  left  to  the  jury, 
that  the  facts  proved  are  consistent  with  the  presence  as  well  as 
absence  of  malice;  for  that  in  cases  of  privileged  communication, 
malice  must  be  proved,  and  therefore,  its  absence  must  be  presumed 
until  such  proof  is  given.  The  rule,  that  the  question  of  privileged 
communication  is  for  the  judge,  would  be  inoperative  if,  nevertheless, 
the  question  of  malice  is  to  be  left  to  the  jury. 

[Maule,  J.  In  Somerville  v.  Hawkins j  it  was  held  a  privileged 
communication,  and  it  was  objected  that  the  judge  ought  to  have 
left  the  question  of  malice  to  the  jury.  The  court  do  not  there  say 
that  the  question  ought  not  to  be  left  to  the  jury,  but  that  there  was 
nothing  in  the  facts  of  that  case  from  which  malice  could  be  inferred, 
and  that  it  was,  therefore,  a  privileged  communication.  It  shows, 
therefore,  that  if  there  had  been  facts  to  show  malice,  the  case  ought 
to  have  been  left  to  the  jury.] 

In  slander,  if  the  facts  proved  are  such  that  the  communication  is 
by  the  rules  of  law  privileged,  the  judge  ought  not  to  leave  any  ques- 
tion to  the  jury  as  to  malice,  unless  the  plaintiff  gives  further  evidence 
showing  a  probability  that  the  communication  was  made  maliciously 
rather  than  bond  fide.  Taylor  v.  Hawkins^  16  Q.  B.  308;  s.  c.  5 
Eng.  Rep.  253.  It  is  apprehended  that  the  defendant  acted  as  he 
did  under  a  sense  of  duty,  and  that  there  is  no  evidence  of  malice. 
A  rector  issues  a  circular  to  his  parishioners,  stating  his  views  in 
respect  of  a  person  setting  up  a  school  in  his  parish. 

[  WiGHTMAN,  J.  The  defendant  was  removed  because  he  would 
not  undertake  both  the  national  and  Sunday  schools. 

Maule,  J.  "  Those  who  aid  him  in  any  way  will  be  partakers 
with  him  in  his  evil  deeds."  Let  us  see  the  epistle ;  that  will  explain 
the  sense  in  which  these  words  are  used.  (His  lordship  then  read  the 
2d  Epistle  of  John,  from  v.  5  to  v.  11.)  I  do  not  think  that  softens 
the  matter  at  all.     This  is  a  curious  letter :  the  defendant's  hope  is, 
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that  God  may  prosper  what  seems  conducive,  and  overrule  what 
seems  opposed,  to  His  glory.  I  should  have  thought  the  proper  thing 
to  pray  for  was,  that  what  is  conducive  to  God's  glory  might  prosper, 
and  what  is  opposed  to  it  might  be  overruled.] 

It  is  submitted,  that,  as  a  matter  of  opinion,  he  was  entitled  to 
express  what  he  thought  of  the  plaintiff's  school  in  a  letter  to  hb 
parishioners,  and  to  warn  them. 

[Talfourd,  J.     One  was  not  a  parishioner. 

WiGHTMAN,  J.  The  libel  is  of  the  plaintiff  in  his  trade,  not  stat- 
ing that  he  is  an  unfit  person,  but  objecting  to  his  setting  up  in  that 
particular  place.]     [He  cited  Gardner  v.  SladCy  13  Q,  B.  796.] 

Maui,e,  J.,  (without  calling  on  Macnamara  to  reply,)  having  read 
the  direction  of  the  Lord  Chief  Baron.  We  think  that  the  commoni- 
cation  was  not  privileged,  and  that  there  was  evidence  of  malice 
which  ought  to  have  been  left  to  the  jury.  The  libel  contains  grave 
accusations.  The  charge  of  betraying  a  spirit  of  opposition  to  author- 
ity is  clearly  intended  by  the  defendant  to  import  something  seriously 
wrong,  because  he  goes  on  to  say  :  "  No  rightly  disposed  Christian, 
who  receives  in  simple  faith  the  teaching  of  inspiration,  *  Obey  them 
who  have  the  rule  over  you,  and  submit  yourselves,'  can  expect  God's 
blessing  to  rest  upon  such  an  undertaking."  It  is  quite  clear  that 
this  is  intended  to  imply  such  an  opposition  to  authority  as  to  be  an 
offence  to  Almighty  God,  and  a  very  serious  offence — one  by  which 
he  forfeits  God's  blessing,  which  is  supposed  to  follow  all  well-meant 
and  useful  endeavors.  [His  lordship  read  the  libel,  '^  I  conceive  it  to 
be  my  duty  to  warn,"  &c.,  down  to  "those  who  aid  and  abet  him  in 
any  way,  will  be  partakers  with  him  in  his  evil  deeds."]  That  will 
be  understood  by  reference  to  the  passage  in  St.  John ;  *  no  doubt  in 
that  sense,  it  must  have  been  meant.  That,  then,  being  the  nature 
of  the  libel,  is  there  any  thing  in  the  position  of  the  defendant  which 
will  render  it  not  a  libel?  It  appears  from  the  evidence,  that  the 
plaintiff,  having  given  satisfaction  to  the  defendant  by  his  teaching 
at  the  national  school,  was  asked  by  him  to  undertake  the  Sunday 
school,  also,  but  the  plaintiff  declined  the  additional  labor.  He  was 
then  removed.  He  prefers  getting  his  livelihood  as  a  schoolmaster  in 
a  place  where  people  know  him,  and  have  an  opinion  of  his  powers, 
instead  of  elsewhere.  The  rector  of  the  parish  then  writes  these 
circulars.  I  cannot  conceive  that  he  had  the  right  to  do  so.  He  has 
some  power  of  supervision  of  his  parishioners.  He  may  remonstrate 
with  them  in  aid  of  their  spiritual  welfare,  but  had  no  right  to  issue 
such  a  letter  as  this.  To  hold  it  to  be  a  privileged  communication 
would  be  to  carry  the  principle  upon  which  such  communications  are 
protected  into  regions  of  indistinctness,  which  would  be  very  incon- 
venient.    It  is  not  a  privileged  communication.     The  very  attempt 


1  2  John,  T.  10, 11 :  "  If  there  come  an^  unto  you,  and  bnng  not  this  doctrine,  receive 
him  not  into  your  house,  neither  bid  hun  God  speed.  For  he  that  biddeth  him  God 
speed  is  partaker  of  his  evil  deeds." 
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to  injure  the  plaintiff  in  the  business  he  is  canying  on  —  not  remon- 
strating with  him,  but  sending  letters  to  his  parishioners  and  others  — 
«hows  the  complexion  of  the  libel.  The  libel  itself  may  be  looked 
at  by  the  jury  to  see  if  there  was  malice  in  its  publication.  You 
cannot  exclude  the  nature  of  it  from  them  on  this  question.  It  would 
be  absurd  to  say  they  might  not  look  at  it.  The  terms  of  this  libel, 
on  the  face  of  it,  are  not  without  characters  of  malice.  Amongst 
other  matters,  the  attempt  to  make  a  spiritual  delinquency  out  of  the 
plaintiff's  conduct,  and  the  piece  of  religious  composition  at  the  end, 
strangely  worded  as  it  is,  are  all  things  lor  the  jury  to  look  at  on  the 
question  of  malice.  The  direction,  therefore,  was  wrong,  and  there 
must  be  a  venire  de  novo. 

Venire  de  novo?- 


Fairhurst  and  Wife  v.  The   Liyerpool   Adelphi   Loan 

Association. 

Jannaiy  31, 1854. 

Feme  Coverte  —  FraudtderU  Representation  —  Infant  —  Promise  of 

Marriage  —  Public  Policy* 

Altfaongh  a  married  woman  is  responsible  for  torts,  and  consequently  for  frauds,  committed 
by  her  daring  coverture,  yet  it  is  otherwise  when  the  fraud  is  directly  connected  with  a 
contract  by  her,  and  is  the  means  of  effecting  it,  and  parcel  of  the  same  transaction ;  and 
therefore,  where  a  married  woman,  by  a  false  and  fraudulent  representation  that  she  was 
sole,  induced  a  party  to  advance  money  to  another,  on  the  security  of  a  promissory  note 
signed  by  her :  — 

Hdd,  that  no  action  lay  against  the  husband  and  wife. 


^  It  was  likewise  held  in  White  y.  Nichols,  legal  or  moral,  or  in  the  prosecution  of 
S  Howard,  (U.  S.)  R.  266,  (1845,)  that  in  his  own  rights  or  interests, 
cases  ofprivileged  commnnications,  it  being  **  2.  Any  thing  said  or  written  by  a  mas- 
incumbent  on  the  plaindff  in  an  action  for  ter,  in  giving  the  character  of  a  servant 
libel,  to  prove  express  or  actual  malice,  he  who  has  been  in  his  employment 
was  entitled  to  have  the  alleged  libel  sub-  **  3.  Words  used  in  toe  course  of  a  legal 
mitted  to  the  jury,  as  they  were  the  tri-  or  judicial  proceeding,  however  hard  they 
bunal  to  decide  whether  such  malice  did  may  bear  upon  the  party  of  whom  ^ey 
or  did  not  exist  And  see  Lathrop  v.  Hyde,  are  used. 
26  Wend.  448,  (1841.)            ^                ^  "4.  Publications  duly  made  in  the  ordi- 

In  the  first  case,  the  subject  of  priv-  nary  mode  of  parliamentary  proceedines, 

ileeed  communications  was  much  discussed,  as  a  petition  printed  and  delivered  to  the 

and  said  to  be  of  four  kinds :  —  members  of  a  committee  appointed  by  the 

"  1.  Wherever  the  author  and  publisher  House  of  Commons  to  hear  and  examine 

of  the  alleged  slander  acted  in  the  batid  grievances." 
fide  discharge  of  a  public  or  private  duty, 
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Dictum  per  Curiam^  an  infant  is  not  liable  for  a  fraadnlej^t  representation  that  he  was  of  foil 
age,  whereby  a  partj  has  been  induced  to  contract  with  him. 

QtMcre,  whether  the  doctrine  in  Wild  v.  Harris,  7  C.  B.  999;  7  Dowl.  &  L.  114,  that  i^ 
married  man  may  be  sued  for  breach  of  promise  of  marriage  to  a  female  who  at  the  time 
of  making  the  contract  with  him  was  ignorant  of  his  being  married,  ooght  to  be  npheld, 
such  a  contract  being  against  public  poUcj  ? 

This  was  a  writ  of  error  brought  on  a  judgment  of  the  court  of 
passage  for  the  borough  of  LdverpooL  The  declaration  alleged  that 
one  T.  B.  had  applied  to  the  plaintiffs  for  a  loan  of  30^,  on  the  secu* 
rity  of  a  promissory  note  to  be  signed  by  himself,  the  female  defend* 
ant,  and  two  other  persons,  for  the  payment  by  them  to  the  plaintiffi 
of  the  said  sum  by  weekly  instalments,  and  in  case  of  default  in  any 
one  of  such  payments,  the  whole  of  the  said  sum  of  20L  then 
remaining  unpaid  to  be  paid  on  demand ;  that  the  female  defendant 
signed  the  said  promissory  note  as  such  surety,  and  by  falsely  and 
fraudulently  representing  to  the  plaintiffs  that  she  was  sole  and 
unmarried  at  the  time  of  signing  the  same,  and  that  her  name  then 
was  Jane  Lloyd,  induced  the  plaintiffs  to  lend  the  sum  of  SOL  to  the 
said  T.  B.,  on  the  security  of  that  note,  when  in  fact  she  was  then 
married  to  the  male  defendant,  William  Fairhurst,  as  she  then  well 
knew ;  by  means  of  which  premises  a  part  of  the  said  sum  of  301^ 
the  same  having  become  due  and  payable,  and  divers  costs  incurred 
by  the  plaintiffs  in  suing  the  defendants  on  the  said  promissory  note, 
before  they  knew  that  the  female  defendant  was  married  when  she 
signed  the  same,  became  loss  to  the  plaintiffs.  To  this  declaration 
the  defendants  pleaded,  first,  the  general  issue ;  secondly,  that  the 
female  defendant  did  not  falsely  and  fraudulently  represent  to  the 
plaintiffs  that  she  was  sole  and  unmarried  at  the  time  of  signing  the 
promissory  note ;  thirdly,  that  the  plaintiffs  did  not  lend  the  said  sum 
of  30Z.  to  T.  B.  on  the  security  of  that  note.  Issue  having  been 
joined  on  all  these  pleas,  the  jury  found  on  the  first  for  the  plaintiffs ; 
on  the  second,  that  the  female  defendant  did  falsely  and  fraudulently 
represent  to  the  plaintiffs  that  she  was  sole  and  unmairied  at  the 
time  of  signing  the  promissory  note;  and  on  the  third,  that  the 
plaintiffs  did  lend  the  30^  to  T.  B.  on  the  security  of  that  note.  On 
these  findings,  judgment  having  been  entered  for  the  plaintiffs  in  the 
court  below,  the  present  writ  of  error  was  brought  by  the  defendants. 
The  case  was  argued  during  the  present  term,  on  the  18th  January, 
before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 

Hill,  for  the  plaintiffs  in  error.  The  action  in  this  case  cannot  be 
maintained.  It  is  brought  against  a  man  and  his  wife  for  a  supposed 
tort  committed  by  the  wife,  in  the  shape  of  a  fraudulent  representation 
to  a  third  party.  Now,  though  a  husband  may  be  sued  with  his 
wife  for  a  trespass  committed,  or  a  slander  spoken,  by  her,  it  is  other* 
wise  when  the  cause  of  complaint  is  a  representation  made  by  her 
in  connection  with  a  contract  with  another  person.  In  Cooper  v. 
Witham,  1  Lev.  247 ;  1  Sid.  375 ;  2  Keb.  399,  it  was  held,  that  where 
a  married  woman,  by  means  of  a  false  representation  that  she  was 
sole  induced  a  man  to  marry  her,  no  action  could  be  maintained 
against  her  husband. 
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[Pollock,  C.  B.  It  has  been  held  that  an  infant  is  not  liable  for 
a  false  representation  by  which  he  indaces  a  party  to  contract  with 
him.  Is  there  any  distinction  in  this  respect  between  the  case  of  an 
iaflEmt  and  that  oi  a  married  woman  ?] 

None.  The  non-liability  of  the  infant  mider  such  circumstances 
is  established  by  Johnson  v.  I^e,  1  Sid.  258 ;  1  Lev.  169 ;  1  Keb.  913, 
recognized  in  Price  v.  HeweUj  8  Exch.  146 ;  s.  c.  18  Eng.  Rep.  522. 
In  Green  ▼•  Greenbank^  2  Marsh.  485,  also,  it  was  laid  down,  that 
where  the  substantial  ground  of  action  rests  on  promises,  the  plain- 
tiff cannot  by  declaring  in  tort,  render  a  person  liable  who  would  not 
have  been  liable  on  his  promise ;  and  consequently  where  a  plaintiff 
declared  that,  having  agreed  to  change  mares  with  the  defendant, 
tiie  defendant,  by  falsely  warranting  his  mare  to  be  sound,  well 
knowing  her  to  be  unsound,  falsely  and  fraudulently  deceived  the 
plaintifl^  &c.,  it  was  held  that  the  infancy  of  the  defendant  was  a 
good  plea  in  bar. 

The  Ck>urt  then  called^>n 

WilleSy  for  the  defendants  in  error.  The  general  rule  of  law  is, 
that  a  married  woman  is  liable  for  all  torts  committed  by  her  as  if 
she  were  sole,  and  though  during  her  coverture  her  husband  must  be 
joined  as  a  defendant,  that  is  only  for  the  sake  of  conformity,  and 
on  his  death  the  cause  of  action  survives  against  her.  Now  fraud 
has  always  been  classed  by  law  in  the  same  category  with  force ;  the 
reason  of  which  is,  that  in  both  cases  the  consent  of  the  injured 
rarty  to  the  wrongful  act  is  wanting.  This  view  is  supported  by 
Bac.  Ab.,  ^  Baron  and  Feme,"  Q.,  and  2  Kent.  Com.  149.  Head  v. 
Briscoe^  5  Car.  &  P.  484,  goes  even  further,  for  it  shows  that  a  man 
is  answerable  to  a  third  person  for  a  wrong  done  by  his  wife,  though 
they  are  permanently  living  apart  In  CaUerall  v.  Kenyon^  3  Q.  B. 
310,  cattle  wrongfully  taken  in  execution  were  lodged  in  the  stable  of 
a  party,  and  on  their  being  demanded  of  his  wife,  she  said  she  would 
make  inquiry,  and  on  a  subsequent  demand  said  she  was  indemnified, 
and  need  not  be  applied  to  again;  the  cattle  having  accordingly 
been  detained  and  sold,  it  was  held  that  trover  lay  against  the  hus- 
band and  v^e.  In  Rawlings  v.  Bell^  1  C.  B.  951,  where  an  action 
was  brought  against  a  husband  and  wife  for  a  false  representation 
by  the  wife  to  a  broker,  that  she  was  entitled  to  distrain  on  certain 
premises,  the  court  of  common  pleas  held  that  it  was  properly  left  to 
the  jury  to  say  whether,  on  the  circumstances  of  the  case,  that  state- 
ment by  the  wife  was  false  and  fraudulent  Cooper  v.  Witham  is 
unlike  the  present  case ;  for,  according  to  the  report  in  Siderfin,  the 
ground  of  decision  was,  that  the  cause  of  action  merged  in  the 
felony.  Moreover,  in  that  case  the  plaintiff  was  not  induced  to  part 
with  property  through  the  misrepresentation  of  the  female,  and  his 
being  induced  to  marry  her  did  not  entail  on  him  any  loss  of  which 
the  law  could  take  cognizance. 

[  Alderson,  B.  In  Wild  v.  Harris^  7  C.  B.  999 ;  7  Dowl.  &  L. 
114,  it  was  held  that  a  married  man  may  be  sued  for  damages  for 
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breach  of  promise  of  marriage  to  a  woman  who  did  not  know  that 
he  was  married  at  the  time  of  entering  into  the  engagement  witii 
him.1 

That  decision  ought  not  to  be  acted  on ;  it  is  dearly  against  the 
policy  of  the  law. 

[Pollock,  C.  B.  Yes;  it  is  exceedingly  doubtful,  when  taken 
with  reference  to  many  considerations,  social  as  well  as  religions.] 

An  estate  tail  may  mdeed  be  limited  to  a  married  man  and  the 
heirs  of  his  body  by  another  person  than  his  then  wife ;  bat  tiiat  is 
not  his  own  act  As  to  thQ  analogy  sought  to  be  drawn  from  the 
cases  respecting  infants,  it  is  doubtful  if  the  doctrine  laid  down  in 
Johnson  v.  Pye  ought  to  be  upheld ;  but  supposing  that  decision  right, 
it  is  inapplicable  here.  The  case  of  an  infant  Bud  feme  caverte  differ 
in  this ;  that  the  former  may  bind  himself  by  certain  species  of  con- 
tracts, e.  g.  for  necessaries,  which  the  latter  cannot  But  eyen  in 
Johnson  y.  Pye^  as  reported  by  Levinz  and  Keble,  the  court  took  a 
distinction  between  a  bare  false  affirmation  by  an  infant,  which 
would  not  be  firaudulent  in  itself,  and  a  fal^  affirmation  where  a  fact 
is  joined  with  it,  as  for  instance,  cheating  with  false  dice.  Besides, 
the  true  ground  of  that  decision  appears  from  the  rep(»rt  in  Keble, 
namely,  that  it  was  the  plaintiff's  own  credulity  which  misled  him. 
The  fact  of  infancy  is  triable  by  inspection,  and  the  mere  appearance 
of  a  party  offering  to  contract  with  another  would  in  most  cases 
show  that  he  is  an  infant  Oreen  y.  Greenbank  is  not  an  authority, 
for,  in  an  action  on  the  case  in  tort  for  breach  of  a  warranty  for 
goods,  the  scienter  is  immaterial,  Williamson  y.  Allison^  2  East,  446. 

[Parke,  B.  In  Jennings  y.  RundaUy  8  T.  R.  335,  it  was  held  tiiat 
^ou  cannot  conyert  a  contract  into  a  tort  to  enable  you  to  sue  an 
mfairt  Where  the  tort  is  incidental  to  the  contract,  as  the  contract 
is  altogether  yoid,  the  fraud  goes  for  nothing.] 

J9t7/,  in  reply.  Cooper  y.  Witham  shows  that  the  person  who  be- 
lieyes  the  statement  of  a  married  woman  in  such  a  case  must  take 
the  consequences  of  his  credulity.  Catterall  v.  Ken§fon  is  not  appli- 
cable, for  there  was  ample  eyidence  of  a  conyersion  by  the  wife; 
neither  is  RawHngs  y.  Bell;  for,  independent  of  the  question  of  fraud, 
the  court  thought  the  action  could  not  be  maintained. 

[  Alderson,  B.  Whateyer  my  own  impression  might  be  in  such  a 
case,  I  should  always  take  the  opinion  of  the  jury  on  the  question  of 
fraud,  as  I  did  there.] 

Ovr.  adv.  vulL 

The  judgment  of  the  court  was  now  deliyered  by 

Pollock,  C.  B.     The  question  in  this  case  is,  whether  an  action 
will  lie  against  a  husband  and  wife,  for  a  false  and  fraudulent  repre- 
sentation by  the  wife  to  the  plaintiffi,  that  she  was  sole  and  unma^ 
ried,  at  the  time  of  her  signing  a  promissory  note  as  surety  to  them         | 
for  a  third  person,  whereby  they  were  induced  to  advance  a  sum  of  I 

money  to  that  person. 


COURT   OF  EXCHEQUER,  1854.  397 


Fairhnnt  v.  Lirerpool  Adelphi  Loon  Association. 


We  think  the  action  will  not  lie. 

A  ftme  coverte  is  nnqaestionably  incapable  of  binding  herself  by 
a  contract ;  it  is  altogether  void,  and  no  action  will  lie  against  her 
husband,  or  herself,  lor  the  breach  of  it  But  she  is  undoubtedly 
responsible  for  all  torts  committed  by  her  during  coverture,  and  the 
husband  must  be  joined  as  a  defendant  They  are  liable,  therefore, 
for  firauds  committed  by  her  on  any  person,  as  for  any  other  personal 
wrong. 

But  when  the  fraud  is  directly  connected  with  the  contract  with 
the  wife,  and  is  the  mc^s  of  effecting  it,  and  parcel  of  the  same 
transaction,  the  wife  cannot  be  responsible,  and  the  husband  be  sued 
for  it  together  with  the  wife.  If  this  were  allowed,  it  is  obvious  that 
the  wife  would  lose  the  protection  which  the  law  gives  her  against 
contracts  made  by  her  during  coverture ;  for  there  is  not  a  contract  of 
any  kind  which  a  feme  coverte  could  make,  whilst  she  knew  her 
husband  to  be  alive,  that  coftld  not  be  treated  as  a  fraud ;  for  every 
such  contract  would  involve  in  itself  ^  fraudulent  representation  of 
her  capacity  to  contract  Aoc(»dingly,  it  has  been  held  in  the  case 
cited,  and  so  much  commented  upon,  during  the  argument,  ( Cooper  v. 
WUhamj  reported  in  1  Lev.  247^  that  the  wife  could  not  be  bound 
in  such  a  case.  It  is  true  that  Twisden,  J.,  assigned  another  reason, 
namely,  that  the  wife  having  represented  herself  to  be  sole,  and 
induced  the  plaintiff  to  marry  her,  it  was  a  felony  in  her,  and  so  no 
action  could  lie  till  the  felony  was  tried ;  but  it  was  said,  that  if  the 
wife  had  been  pardoned,  by  which  that  objection  was  removed,  yet 
it  seemed  the  action  would  not  lie,  and  the  reason  was  that  '^  the 
fact  sounded  in  contract"  The  case  is  also  reported  in  1  Sid.  375, 
and  there  one  of  the  reasons  stated  is,  that  the  ground  of  the  action 
was  ^  the  communication  and  contract  of  the  wife." 

In  the  case  of  an  infant  it  was  held,  for  a  similar  reason,  that  he 
could  not  be  made  liable  for  a  fraudulent  representation  that  he  was 
of  full  age,  whereby  the  plaintiff  was  induced  to  contract  with  him, 
Johnson  v.  Pye^  1  Sid.  258 ;  1  Keb.  913,  and  according  to  the  latter 
report,  it  was  said,  that  if  the  action  should  be  maintainable,  "  all 
the  pleas  of  infancy  would  be  taken  away,  for  such  affirmations  are 
in  every  contract" 

Judgment  reversed.^ 


^  That  a  husband  is  liable  for  the  torts  has  been  taken  in  one  respect,  between  a 

of  hie  wife,  is,  as  a  general  rule,  as  fully  husband's  liability  for  his  wife's  torts  dum 

settled  on  this  side  of  the  Atlantic,  as  in  so/o,  and  that  for  her  debts.    For  while 

England;  and  the  rule  extends  to  acts  of  all  agree  that  if  she  is  wife  de  facto  only, 

trespass,  neglLeence,  breaches  of  trust,  and  he  may  still  be  liable  for  her  debts  dum 

generally  to  frauds.     See  Hawks  y.  Har-  iola,  (if  sousht  to  be  charged  during  cov- 

Mor,  6'  Binney,  43 ;   Knox  y.  Pickett,  4  erture.)      Norwood  ▼.  Stevenson^  Andr. 

Dess.  92;  Palmer  y.  Wakefield^  8  fieavan,  227,  cited  in  4  Campb.  216;    Tracy  v. 

227;     Coz  v.  Hoffman,  4  Dev.  &  Batt  McArlton,  7  Dowl.  P.  C.  532. 

ISO.  But  to  make  him  responsible  for  her 

And  this  liability  extends,  like  that  for  torts  while  sole,  it  has  been  thought  the 

her  contracts,  to  any  acts  done  by  her  marriage  must  have  been  de  Jure,    Ae- 

before  the  marriage.  Id.   But  a  distinction  cordingly ,  where  a  woman  married  the 
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Hadley  and  another  v.  Baxendale. 

February  23,  1854. 

Dutp  of  Judge  at  Trial — New  Trial — Measure  of  Damages —  Con- 
tract—  Carrier —  Taunton^ s  Reports^  Vol  8. 

Where  there  is  an  established  role  by  which  the  jury  should  be  goYemed  in  ^e  measnre  of 
damages,  it  is  the  duty  of  the  judge  to  bring  it  to  their  notice,  and  direct  tfacm  in  accord- 
ance with  it ;  and  his  omitting  to  do  so  is  ground  for  a  new  trial. 

Where  two  parties  hare  made  a  contract  which  one  of  them  has  broken,  the  damages  whtdi 
the  other  onght  to  receive  should  be,  either  such  as  may,  fairW  and  reasonably,  be  con- 
sidered arising  naturally,  that  is,  according  to  the  usual  course  of  thin^,  from  the  breach  of 
contract  itscli^or,  such  as  may  reasonably  be  supposed  to  have  been  m  the  contempUtion 
of  both  parties  at  ^e  time  they  made  the  contracfl  as  the  probable  result  of  the  breach 
of  it. 

Where  a  contract  is  made  under  special  circimistances,  and  those  drcnmftanoes  are  oonunn- 
nicated  by  one  of  the  contracting  parties  to  the  other,  the  damages  resulting  Irom  the  breadi 
of  the  contract  which  they  would  reasonably  contemplate  are,  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  those  special  drcnmstanoes.  But 
if  the  special  circumstances  are  unknown  to  the  party  breaking  the  contract,  he  at  the 
most  can  only  be  supposed  to  have  had  in  his  contemplation  the  amount  of  injury  which 
would  arise  generally,  and  in  the  jp;reat  multitude  of  cases  not  affected  by  any  speicial  or- 
cnmstances,  from  such  a  breach  of  contract. 

A  common  carrier  contracted  with  a  miller  to  carry  for  hire  two  pieces  of  iron  forming  the 
broken  shaft  of  a  mill,  and  deliver  the  same  to  an  artificer  to  serve  as  a  modd  for  a  new 
one.  A  shaft  being  indispensable  to  the  working  of  the  mill,  and  the  miller  not  having 
another,  the  mill  necessanly  remained  idle  until  the  new  shaft  could  be  supplied,  but  of 
this  the  carrier  was  no|  aware.  He  did  not,  however,  deliver  the  uon  to  the  artificer  within 
a  reasonable  time,  and,  a  delay  having  consequently  arisen  in  Uie  delivery  of  the  new 
shaft,  was  sued  by  the  miller  for  a  breach  of  his  agreement :  — 

Bdd,  that  the  plaintiff  could  not  recover  as  damages  the  loss  or  profits  incacred  by  the  stop- 
page of  the  mill. 

Borradaile  v.  Brvnton,  8  Tatmton,  535 ;  and  J.  B.  Moore,  582,  doubted. 

Per  Parke,  B.    The  8th  volume  of  Taunton's  Reports  is  of  doubtful  authority. 

The  plaintifTs,  owners  of  a  steam  grist-niill,  contracted  with  the 
defendant,  a  carrier  of  goods  by  railway,  to  carry,  for  hire,  two  pieces 
of  iroUj  constituting  the  broken  shaft  of  a  mill,  and  deliver  the  same 


second  time,  her  first  husband  beins  still 
alive,  her  second  husband  was  held  not 
liable  for  her  torts  previous  to  her  cohabi- 
tation with  him.  Ooerhalt  ▼.  EUsweUj  1 
Ashmead,  200. 

The  point  taken  in  the  case  in  the  text, 
does  not  seem  to  have  been  directiy  ad- 
judged in  America,  but  Judge  Eieeve, 
(Dom.  BeL  72,)  refers  to  it,  and  is  of  a 
contrary  opinion  from  the  Court  of  Ex- 
chequer above.  He  says :  **  I  entertain  no 
doubt  of  his  liability,  on  the  same  ground 
as  he  would  be  liable  for  any  other  tort 
committed  by  her  to  which  ne  was  not 


privy.  If  the  wife  destroys  the  tradesman's 
property  by  any  act  of  violence,  although 
against  the  husband's  will,  he  would  yet 
oe  liable.  So  if  the  tradesman  is  cheated 
out  of  his  property  by  a  wife,  the  hn^wnd 
is  liable  with  tier,  in  an  action  of  trespass 
on  the  case."  So  far  as  the  analogy  ex- 
tends, it  may  be  inferred,  the  courts  m  this 
country  would  adopt  the  doctrine  in  the 
case,  since  they  incline  to  apply  it  to  cases 
of  infants,  and  support  Jonnaon  ▼.  Pie. 
See  Price  v.  Hewettj  18  Eng.  Law  and 
Eq.  R.  524,  and  editor^s  note. 
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to  an  artificer  who  lived  at  a  considerable  distance,  in  order  to  serve 
as  a  model  for  a  new  shaft  to  be  made  for  them  by  him.  The 
defendant  having  violated  his  agreement  by  not  deUvering  these 
pieces  of  iron  within  a  reasonable  time,  a  delay  necessarily  arose  in 
supplying  the  new  shaft,  and  a  shaft  being  indispensable  to  the  work- 
ing of  the  mill,  and  the  plaintiffs  not  having  any  other,  the  mill 
remained  idle  until  the  delivery  of  the  new  one ;  but  although  there 
was  evidence  that  the  defendant  knew  the  mill  was  standing  still,  he 
was  not  aware  that  this  was  for  want  of  the  shaft  for  wMch  the  iron 
delivered  to  him  was  to  serve  as  a  modeL  An  action  having  been 
brought  against  the  defendant,  for  not  delivering  the  articles  he  had 
contracted  to  carry,  he  pleaded  by  paying  into  court  25/L,  their  esti- 
mated value,  and  the  cause  was  tried  before  Crompton,  J.,  when  the 
jury  gave  a  verdict  for  the  plaintiffs  for  25L  more.  A  rule  was 
obtained  in  Michaelmas  term  for  a  new  trial,  on  the  ground  that  the 
judge  had  misdirected  the  jury  in  not  telling  them  that  they  could 
not  award  damages  for  the  loss  of  profits  incurred  by  the  plaintiffs 
in  consequence  of  the  mill  standing  still  for  want  of  the  new  shaft, 
such  damage  being  too  remote.  This  rule  was  argued  at  the  present 
sittings,  on  the  Ist  and  2d  February,  before  Parke,  B.,  Alderson,  B., 
Piatt,  B.,  and  Martin,  B. 

Keating'  and  JDowdeswelly  showed  cause.  The  rule  prohibiting 
remote  or  consequential  damages  is  fully  discussed  in  Sedgwick  on 
Damages,  c.  3,  where  the  B^^man  and  French  laws  on  the  sub- 
ject are  stated,  and  the  English  and  American  cases  collected  and 
examined. 

[Parke,  B.  The  rule  laid  down  on  the  subject  of  damages  in  the 
Ckxie  Napoldon,  seems  a  sensible  one :  '<  Le  d^biteur  n'est  tenu  que 
des  dommages  et  interets  qui  ont  6i6  pr^vus  on  qu'on  a  pu  pr^voir 
lors  du  contrat,  lorsque  ce  n'est  point  par  son  dol  que  Fobliga- 
tion  n'est  point  ex^cut^e."  (Code  Civil,  s.  1150.)  "  Dans  le  cas 
meme  ou  I'inex^cution  de  la  convention  resulte  des  dol  du  d^biteur, 
les  dommages  et  interets  ne  doivent  comprendre,  a  I'egard  de  la 
perte  eprouv^e  par  le  cr^ancier  et  du  gain  dont  il  a  ^t^  privd,  que  ce 
qui  est  une  suite  immediate  et  directe  de  I'inex^cution  de  la  conven- 
tion."    Id.  s.  1151.] 

The  same  distinction  was  taken  in  the  old  French  law ;  but  it  is 
an  unsound  one,  for  the  remoteness  of  damage  cannot  depend  on 
the  intention  of  parties,  which  must  necessarily  be  the  case  if  firaud 
is  one  of  the  tests  of  remoteness.  The  English  law  proceeds  on 
a  different  and  more  rational  principle,  namely,  that  damages  are 
given  by  way  of  compensation  for  the  breach  of  contract  committed 
or  wrongful  act  done,  and,  as  it  is  impossible  to  estimate  their 
amount  by  any  rule  laid  down  beforehand,  leaves  them  to  be  assessed 
by  the  juiy  on  consideration  of  the  circumstances  of  each  case. 
Ingrgm  v.  Lawson,  6  Bing.  N.  C.  212,  per  Coltman,  J.,  and  many 
cases  illustrative  of  this  are  to  be  found  in  the  books.  In  Everard 
V.  Hopkinsy  2  Bulst.  332,  the  court  was  of  opinion  that  where  a  mas- 
ter sends  his  servant,  on  the  servant's  horse,  to  pay  the  penalty  of 
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a  bond,  and  while  on  his  jonmey,  a  smith,  in  shoeing,  prides  his 
horse,  by  reason  of  which  the  money  is  not  paid,  both  the  master 
and  servant  may  have  their  several  actions  for  the  wrongs  sustained 
by  them.  In  Nurse  v.  Bams^  T.  Raym.  77,  where  a  party  in  con- 
sideration of  lOL  promised  another  to  let  him  enjoy  certain  mills,  the 
contract  having  been  broken,  it  was  held  that  the  jury  were  justified 
in  giving  damages  by  reason  of  the  loss  of  stock  laid  in.  In  Borra* 
daile  V.  Brunton,  8  Taunt  535 ;  2  B.  Moo.  582,  an  action  was  brought 
on  the  warranty  of  a  chain  cable,  that  it  should  last  two  yeaars,  as  a 
substitute  for  a  rope  cable  of  sixteen  inches;  and  it  was  alleged  that 
within  two  years  the  cable  broke,  and  that  thereby  an  anchor  to 
which  the  cable  was  affixed  was  lost  A  verdict  being  found  for  the 
value  of  the  cable  and  anchor,  a  motion  was  made  for  a  new  trial, 
and  it  was  insisted  that  the  principle  contended  for  by  the  plaintiff 
would  render  the  defendants  liable  for  the  loss  of  the  ship,  if^  oA  the 
breaking  of  the  cable,  that  event  had  happened.  But  the  loss  was 
held  not  too  remote,  and  Dallas,  C.  J.,  said:  '^The  defendants  war- 
rant the  cable  sufficient  to  hold  the  anchor,  and  it  is  proved  not  to 
be  sufficient.  The  holding  of  the  anchor  by  the  cable  is  the  very 
essence  of  their  warranty ; "  and  a  new  trial  was  refused. 

[Parke,  B.  Sedgwick  (p.  97)  remarks  on  that  case,  that  ^^  either 
the  case  is  ill  reported,  or  the  learned  Chief  Justice  gave  the  war- 
ranty a  very  broad  construction ;  nothing  is  said  in  Taunton  about 
the  <  cable  being  warranted  to  hold  the  anchor.'"  The  8  Taunton  is  a 
vcFy  apocryphal  authority.  It  was  not  supervised  by  Mr.  Taunton 
-  himself,  but  made  up  from  his  notes.] 

Black  V.  Baxendalej  1  Exch.  410,  is  a  much  stronger  case  than  this. 
There  goods  were  intrusted  to  a  carrier  to  be  delivered  at  a  certain 
place  on  Thursday,  to  be  ready  for  market  on  Saturday.  The  car- 
rier was  not  aware  of  that,  but  in  consequence  of  the  non-delivery 
until  the  Monday  following,  the  plaintiff  removed  them  to  another 
place  for  sale,  and  it  was  held  that  the  expenses  so  incurred  might  be 
recovered.  There  are  many  authorities  to  show  that  on  questions  of 
this  nature,  the  intent  of  a  defendant  is  immaterial.  In  the  well 
known  case  of  Scott  v.  Shephardj  2  W.  Bl.  892,  where  a  man  threw 
a  squib,  which  was  thrown  about  in  self-defence  by  other  persons, 
and,  at  last,  put  out  a  party's  eye,  the  original  thrower  was  hdd 
liable. 

[Alderson,  B.,  referred  to  Langfidge  v.  Levy^  2  M.  &  W.  519; 
4  M.  &  W.  337.] 

It  must  be  conceded  that  there  are  certain  classes  of  cases  which 
apparently  point  to  a  contrary  conclusion,  but  in  all  such  there  is  an 
implied  contract  that  certain  damages  are  to  be  paid  in  case  of  de- 
fault 

[Platt,  B.  Do  you  mean  to  contend  that,  however  remote  the 
damage,  it  must  go  before  the  jury  ?! 

No :  it  may  be  so  remote  that  eviaence  of  it  would  be  inadmissible, 
but  if  evidence  of  it  can  be  received,  the  jury  may  take  it  into  their 
consideration.  Independently  of  the  general  question,  in  the  actual 
case  before  the  court,  the  loss  of  profit  of  the  rnill  was  a  natural  and 
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necessary  consequence  of  the  negligence  of  the  defendant,  and  it  is 
not  even  suggested  that  the  damages  awarded  were  excessive.  The 
principle  that  damages  may  be  recove];ied  for  the  loss  of  profits,  has 
been  recognized  in  many  cases.  Kettk  v.  Hunt,  B.  N.  P.  78  a ;  Brandt 
▼.  Bwlby,  2  B.  &  Ad.  932 ;  Ward  v.  Smith,  11  Price,  19 ;  Waters  v. 
Tbwers,  8  Exch.  401 ;  s.  c.  20  Eng.  Rep.  410 ;  Bodley  v.  Reynolds, 
8  Q.  B.  779. 

Whatel^y,  WtUes,  and  Phipson,  contrSL  Although  the  estimating 
tiie  amount  of  damages  is  the  province  of  a  jury,  it  is  the  duty  of  the 
judge  to  direct  them  in  its  exercise,  and  point  out  the  limits  within 
which  their  discretion  is  to  be  confined.  TindaU  v.  Bell,  11  M.  &  W. 
228 ;  Black  v.  Baxendale,  1  Exch.  410.  Now,  it  is  a  principle  that 
the  damages  recoverable  at  law  must  be  the  immediate  aiid  necessary 
result  of  the  wrongful  act  of  the  defendant,  and  not  a  remote  conse- 
quence of  it.  ^^ injuria  non  remota  causa,  sedproxima  spectaiur,^^  (Bac 
Max.  reg.  1.)  Ajid  the  principle  is  confirmed  by  the  following  cases : 
Flureau  v.  ThomhiU,  2  W.  Bl.  1078 ;  Vicars  v.  WUcocks,  8  East,  1 ; 
Bapce  V.  Bapliffe,  1  Camp.  68 ;  Walton  v.  Foihergill,  7  Car.  &  P.  392 ; 
KeVy  V.  Partington,  5  B.  &  Ad.  645 ;  Jones  v.  Oooday,  8  M.  &  W. 
146 ;  De  Vaux  v.  Salvador,  4  Ad.  &  El.  420 ;  HoUoway  v.  Turner,  6 
Q.  B.  928 ;  Archer  v.  Williams,  2  Car.  &  K.  26 ;  Watson  v.  T%e  Am- 
hergate  Eailway  Company,  15  Jur.  448 ;  s.  c.  3  Eng.  Rep.  497 ;  and 
Foxhall  V.  BcumeU,  2  EL  &  Bl.  928 ;  s.  c.  22  Eng.  Rep.  179.  The 
American  authorities  are  to  the  same  effect.  Sedgwick,  in  his  treat- 
ise, expresses  himself  thus :  ^^  In  regard  to  the  quantum  of  damages, 
instead  of  adhering  to  the  term  '  compensation,'  it  would  be  far  more 
accurate  to  say,  in  the  language  of  Domat,  that  ^  the  object  is  to  dis- 
(sriminate  between  that  portion  of  the  loss  which  must  be  borne  by 
the  offending  party,  and  that  which  must  be  borne  by  the  suffeier.' 
The  law,  in  fact,  auns  not  at  the  satisfaction,  but  at  a  division  of  the 
loss.  And  it  is  to  be  borne  in  mind  that  the  same  deficiency  of  com- 
pensation exists  in  the  case  of  defendants  as  well  as  plaintiff 

<  Every  defendant,'  says  Mr.  Broom,  <  against  whom  an  action  is 
brought,  experiences  some  injury  or  inconvenience  beyond  what  the 
costs  will  compensate  him  for.' "  And  again :  ^'  In  a  recent  case 
in  Louisiana,  it  is  said,  recognizing  the  authority  of  Pothier  and 
Touillier,  that  ^  the  damages  which  a  party  can  recover  on  the  breach 
of  a  contract,  are  those  whibh  are  incidental  and  caused  by  the  breach, 
and  may  reasonably  be  Supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  at  the  time  of  the  contract' "  The  recent  case  of 
Lumley  v.  Oye,  2  El.  &  Bl.  216 ;  s.  c.  22  Eng.  Rep.  367,  shows  that 
the  question  of  malice  cannot  be  always  excluded  in  cases  of  this 
nature.  In  the  present  case,  the  defendant  is  sued  as  a  carrier,  and 
consequentiy  is  only  liable  to  the  ordinary  obligations  of  one ;  but  it 
is  sought  to  render  him  liable  for  damages  |{>ccasioned  by  special  cir« 
cumstances  with  which  he  was  not  made  acquainted,  and  arising  out 
of  the  acts  of  third  persons  to  which  he  was  neither  party  nor  privy. 
The  instance  in  which  the  law  has  been,  most  strained  arainst  ear- 
ners, is  Siordet  v.  BaU,  4  Bing.  607,  where  a  carrier  was  held  liable 

34' 
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for  damage  to  a  cargo  in  consequence  of  a  pipe  having  been  boznt  by 
frost,  but  that  falls  far  short  of  what  is  sought  to  be  done  hare. 

* 

Our*  ado.  vulL 

The  judgment  of  the  court  was  now  delivered  by 

Alderson,  B.  We  think  that  there  ought  to  be  a  new  trial  in  this 
case.  But,  in  so  doing,  we  deem  it  to  be  expedient  and  necessary  to 
state  explicitly  the  rule  by  which  the  judge  at  the  next  trial  ought,  in 
our  opinion,  to  direct  the  jury  to  be  governed,  when  they  estimate 
the  damages.  It  is,  indeed,  of  the  last  importance  that  we  should  do 
this,  for  if  the  jury  are  left  without  any  definite  rule  to  goide  them, 
it  will  in  such  cases  as  these  manifestly  lead  to  the  greatest  injustice. 
The  courts  have  done  this  on  several  occasions,  and  in  Btake  ▼;  The 
Midland  Railway  Company^  21  Law  J.  Rep.  (n.  s.)  Q.  B.  233 ;  s.  c. 
10  Eng.  Rep.  457,  the  court  granted  a  new  trial  on  this  very  ground, 
that  the  rule  had  not  been  definitely  laid  down  to  the  jury  by  the 
learned  judge  at  Nisi  Prius.  "  There  are  certain  established  rules," 
this  court  says  in  Alder  v.  Keighley^  15  M.  &  W.  117,  "  according  to 
which  the  jury  ought  to  find."  And  the  court,  in  that  case,  adds: 
''Here,  there  is  a  clear  rule — that  the  amount  which  would  have 
been  received  if  the  contract  had  been  kept,  is  the  measure  of  dam- 
ages  if  the  contract  is  broken." 

We  think  the  proper  rule  in  such  a  case  as  the  present  is  this: 
Where  two  parties  have  made  a  contract  which  one  of  them  baa 
broken,  the  damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be,  either  such  as  may,  fairly  and 
reasonably,  be  considered  arising  naturally,  that  is,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself,  or,  sudi  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contact,  as  the  probable 
result  of  the  breach  of  it.  Now,  if  the  special  circumstances,  under 
which  the  contract  was  actually  made,  were  communicated  by  the 
plaintiff  to  the  defendant,  and  thus  known  to  both  parties,  the  dam- 
ages, resulting  from  the  breach  of  such  a  contract  which  they  would 
reasonably  contemplate,  would  be,  the  amount  of  injury  which  -woald 
ordinarily  follow  from  a  breach  of  contract  under  those  special  cir- 
cumstances, so  known  and  communicated.  But,  on  the  other  hand, 
if  those  special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he  at  the  most  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury  which  would  arise 
generally,  and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract  For  had  the 
special  circumstances  been  known,  the  parties  might  have  especially 
provided  for  the  breach  ^f  contract,  by  special  terms  as  to  the  dam« 
ages  in  that  case,  and  of  this  advantage  it  would  be  very  unjust  to 
deprive  them. 

The  above  principles  are  those  by  which  we  think  the  jury  ought 
to  be  guided  in  estimating  the  damages  arising  out  of  any  breach  of 
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contract.  It  is  said  that  other  cases,  such  as  breaches  of  contract  in 
the  non-payment  of  money,  or  in  the  not  making  a  good  title  to  land, 
are  to  be  treated  as  exceptions  firom  this,  and  as  governed  by  a  con- 
ventional rule.  But,  as  in  such  cases  both  parties  must  be  supposed 
to  be  cognizant  of  that  well-known  rule,  these  cases  may,  we  think, 
be  more  properly  classed  under  the  rule  above  enunciated,  as  to  cases 
under  known  special  circumstances,  because  there  both  parties  may 
reasonably  be  presumed  to  contemplate  the  estimation  of  the  amount 
of  damages  according  to  the  conventional  rule. 

Now,  in  the  present  case,  if  we  are  to  apply  the  principles  above 
laid  down,  we  find  that  the  only  circumstances  here  communicated 
by  the  plaintiif  to  the  defendant,  at  the  time  the  contract  was  made, 
were,  that  the  article  to  be  carried  was  the  broken  shaft  of  a  miU,  and 
that  the  plaintiff  was  the  miller  of  that  miU.  But,  how  do  these  cir- 
cumstances show  reasonably  that  the  profits  of  the  miU  must  be 
stopped  by  an  unreasonable  delay,  in  the  delivery  of  the  broken  shaft 
by  the  carrier  to  the  third  person  ?  Suppose  the  plaintiif  had  another 
shaft  in  his  possession,  put  up  or  putting  up,  at  the  time,  and  that  he 
only  wished  to  send  back  the  broken  shaft  to  the  engineer  who  made 
it,  it  is  clear  that  this  would  be  quite  consistent  with  the  above  cir- 
cumstances, and  yet  the  unreasonable  delay  in  the  delivery  would 
have  no  effect  upon  the  intermediate  profits  of  the  mill.  Or,  again, 
suppose  that  at  the  time  of  the  delivery  to  the  carrier  the  machinery 
of  the  mill  had  been  in  other  respects  defective,  then,  also,  the  same 
results  would  follow.  Here  it  is  true  that  the  shaft  was  actually  sent 
back  to  serve  as  a  model  for  a  new  one,  and  that  the  want  of  a  new 
one  was  the  only  cause  of  the  stoppage  of  the  mill,  and  that  the  loss 
of  profits  really  arose  from  not  sending  down  the  new  shaft  in  proper 
time,  and  that  this  arose  from  the  delay  in  delivering  the  broken  one 
to  serve  as  a  model  But  it  is  obvious  that  in  the  great  multitude  of 
cases  of  millers  sending  off*  broken  shafts  to  third  persons  by  a  carrier, 
under  ordinary  circumstances,  such  consequences  would  not  in  all 
probability  have  occurred,  and  these  special  circumstances  were  here 
never  communicated  by  the  plaintifi*  to  the  defendant.  It  follows, 
therefore,  that  the  loss  of  profits  here  cannot  reasonably  be  considered 
such  a  consequence  of  the  breach  of  contract  €i8  could  have  been 
£sdrly  and  reasonably  contemplated  by  both  the  parties  when  they 
made  this  contract ;  for  such  loss  would  neither  have  flowed  naturally 
from  the  breach  of  this  contract  in  the  great  multitude  of  such  cases 
occurring  under  ordinary  circumstances,  nor  were  the  special  circum- 
stances, which,  perhaps,  would  have  made  it  a  reasonable  and  natural 
consequence  of  such  breach  of  contract,  communicated  to  or  known 
by  the  defendant.  The  judge  ought,  therefore,  to  have  told  the  jury, 
that,  upon  the  facts  then  before  them,  they  ought  not  to  take  the  loss 
of  profits  into  consideration  at  all  in  estimating  the  damages.  There 
must,  therefore,  be  a  new  trial  in  this  case. 

Ride  absolute* 
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Peto  V,  Reynolds. 

Janaary  24,  1854. 

Bill   of  Exchange  — Ptom%$$ory   Note  —  Drawee  —  Acceptance — 
Promise —  Ratification —  Taunton^ s  Reports ^  Vol  8. 

SembUf  that  an  instrament  drawn  in  the  form  of  a  bill  of  exchange,  bat  widiout  the  name  of 
a  drawee,  is  void  as  a  bill  of  exchange. 

If  this  be  so,  the  case  of  R,  t.  ifaioibes,  2  Moo.  C.  C.  60,  was  wrongly  decided,  and  quare  of 
Gray  v.  Milner^  8  Taant.  739. 

A  party  gave  the  following  instrament:  — 

"  Cameroons,  September  3, 1852. 
'<  Exchange  for  £200    0    0. 

"At  sight  of  this  my  third  of  exchange,  the  first  and  second  of  the  same  tenor  and 
date  being  anpaid,  please  to  pay  to  S.  M.  P.,  Esq.,  or  order,  the  snm  of  two 
handred  pounds  sterling,  Talae  received,  and  place  the  same,  as  by  letter  of  ad- 
vice of  the  3d  September,  to  the  accoant  of  A.  B." 

Across  this  was  written,  in  the  handwriUng  of  A.  B., 

"Accepted,  S.  R.,  Esq.,  Shin-lane,  Bedminster,  Bristol:"— 

Held,  per  curiam,  that  assuming  that  this  instrument  was  void  as  a  bill  of  exchange,  still,  if 
it  were  shown  that  the  person  whose  name  was  written  across  it  had  promised  to  pay  the 
amount,  and  so  ratified  the  act  of  the  drawer,  he  would  be  liable  on  that  promise. 

Per  Alderson,  B.,  and  Martin,  B.,  that  in  such  case  the  instrument  would  be  a  piomissoiy 
note. 

Per  Parke,  B.,  the  8th  Tolume  of  Tannton^s  Reports  is  of  apocryphal  authority. 

The  first  count  of  the  declaration  alleged  that  one  Alfred  lUghton, 
on  the  3d  September,  1852,  in  parts  beyond  the  seas,  at  Cameroons, 
AMca,  made  his  bill  of  exchange  in  writing,  then  overdue,  in  three 
parts,  and  directed  the  same  to  the  defendant,  and  by  that  his  third 
of  exchange  requested  the  defendant,  at  sight  of  that  his  third  of  ex* 
change,  the  first  and  second  of  the  same  tenor  and  date  being  unpaid, 
to  pay  to  the  plaintiff  or  order  the  sum  of  200/.  sterling,  for  value 
received;  that  Alfred  Righton  delivered  the  said  third  part  to  the 
plaintiff,  and  the  defendant  had  sight  of  and  accepted  that  third  pari, 
but  did  not  pay  the  bill,  &c.  The  second  count  alleged  that  the  de- 
fendant, by  his  promissory  note,  then  overdue,  promised  to  pay  the 
plaintiff  or  order  the  sum  of  200/.,  for  value  received,  but  did  not  pay 
the  same,  &c.  There  was  also  a  count  on  an  account  stated.  The 
defendant  pleaded  to  the  first  count  by  traversing  the  acceptance  of 
the  bill  of  exchange  ;  to  the  second,  by  traversing  the  making  of  the 
promissory  note  ;  and  to  the  common  count,  never  indebted.  At  the 
trial,  before  Talfourd,  J.,  it  appeared  that  the  plaintiff  was  treasurer  of  a 
foreign  missionary  society,  and  the  defendant  an  Afirican  merchant*, 
residing  at  Bedminster,  in  the  city  of  Bristol  The  plaintiff  was,  like- 
wise, registered  owner  of  a  ship  called  ^he  Dove,  in  reality  the  property 
of  that  society,  and  the  defendant  was  owner  of  one  called  The  Mary, 
commanded  by  Alfred  Righton.  In  September,  1852,  these  vessels 
being  at  Cameroons;  in  Africa,  Righton  purchased  The  Dove  from 
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one  of  the  missionaries-  connected  with  the  society,  a  portion  of  the 
purchase-money  being  paid  in  cash,  and  the  rest  by  the  following 
instrument,  on  which  the  present  action  was  brought  :  — 

"  Cameroons,  September  3^  185S. 

«  Exchange  for  Je200  0  9. 

"  At  sight  of  this  my  third  of  exchange,  the  first  and  second  of  the 
same  tenor  and  date  being  unpaid,  please  to  pay  to  S.  M.  Peto,  Esq., 
or  order,  the  sum  of  two  hundred  pounds  sterling,  value  received,  and 
place  the  same,  as  by  letter  of  advice  of  the  3d  September,  to  the 
account  of  Alfred  Righton." 

Across  this  was  written,  in  the  handwriting  of  Blghton,  "Accepted, 
Samuel  Reynolds,  Esq.,  Shin-lane,  Bedminster,  Bristol."  The  second 
and  third  counts  having  been  abandoned,  it  was  objected  by  the  de- 
fendant's counsel  that  the  first  could  not  be  supported,  as  the  above 
instrument  was  not  a  bill  of  exchange,  and  the  judge  reserved  leave 
to  move  to  enter  a  verdict  on  the  point.  Evidence  was  then  adduced, 
on  the  part  of  the  plaintiff,  of  a  promise  by  the  defendant  to  pay  the 
amount  of  that  instrument,  and  the  jury  found  a  verdict  for  the  plain- 
tiff on  that  count 

3L  Smithy  in  Michaelmas  term,  obtained  a  rule  to  enter  a  verdict 
accordingly,  and  also  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence. 

Kinglake,  Sergt.,  and  BarstoWj  showed  cause.  The  point  raised  in 
this  case  is  a  very  important  one.  It  is  objected  that  the  instrument 
sued  on  is  not  a  bill  of  exchange  for  two  reasons,  both  of  which  are 
unfounded :  first,  that  every  bill  of  exchange  must  be  addressed  to 
some  particular  person ;  and,  secondly,  that  this  document  bears  no 
such  address.  First,  where  indeed  an  instrument  professing  to  be  a 
bill  of  exchange  is  addressed  to  some  particular  person,  it  cannot  be 
accepted  by  any  one  else,  but  it  is  otherwise  where  the  instrument 
bears  no  address,  for  then  any  person  who  accepts  it  is  estopped  from 
disputing  that  he  is  the  person  contemplated  by  the  drawer.  It  is  a 
principle  of  English  law  that  every  instrument  must,  if  possible,  be 
construed  so  as  to  have  some  effect,  and  accordingly  there  are  instances 
in  which  certain  documents  may  be  treated  either  as  bills  of  exchange 
or  promissory  notes.  Edis  v.  Burt/j  6  B.  &  Cr.  433 ;  Shuttleworth  v. 
Stephens^  1  Camp.  407.  In  Story  on  Bills  of  Exchange,  s.  58, 
also,  it  is  stated :  "  If  a  bill  is  drawn  upon  A,  B,  and  C,  it  may  be 
accepted  by  A  and  B  only,  and  if  so  it  will  bind  them  as  acceptors ; 
and  it  will  be  no  variance  to  state  in  the  declaration  that  it  was  arawn 
on  them  without  reference  to  C."  In  Oray  v.  Milner,  8  Taunt.  739, 
where  an  instrument  was  drawn,  payable  to  the  drawer,  or  his  order, 
at  a  particular  place,  without  being  addressed  to  any  person  by  name, 
and  was  afterwards  accepted  by  the  person  residing  at  the  place  where 
it  was  made  payable,  it  was  held  that  the  acceptor  could  be  sued  on 
it  as  a  bill  of  exchange. 
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[Parke,  B.  I  know  enough  privately  about  the  8th  volume  of 
Taunton's  Reports,  to  know  that  it  is  an  apocryphal  book.] 

The  report  of  the  case  in  3  B.  Moo.  90,  agrees. 

[Martin,  B.     The  case  is  also  mentioned  in  2  Stark.  336.*] 

In  R.  V.  HawkeSj  2  Moo.  C.  C.  60,  a  party  was  indicted  for  uttering 
a  forged  acceptance  on  a  bill  of  exchange,  as*  follows :  — 

''  Birmingham,  August  9,  1837. 

"j620.  —  Two  months  after  date  pay  to  my  order  the  sum  of 
twenty  pounds  for  value  received.  Edward  Hawkbs. 

"  General  provision  warehouse,  baker,  &c.,  Unett^treet,  Well-street, 

Hockley." 

On  which  was  written  this  forged  acceptance :  — 

'<  Accepted.  Payable  at  Messrs.  Gillett  and  Tawney,  bankers,  Ban- 
bury. William  Sellers." 

Bosanquet,  J.,  before  whom  the  case  was  tried,  thought  that  the 
writing  upon  the  instrument  purported  to  be  an  acceptance  by  Sel- 
lers, as  drawer  of  the  bill,  and  if  not,  that  it  was  an  acceptance  for  the 
honor  of  the  drawer ;  and  the  prisoner  was  sentenced  to  imprison- 
ment and  hard  labor  for  two  years.  The  question  was,  however,  re- 
served whether  the  above  instrument,  not  being  addressed  to  any  per- 
son as  drawee,  was  properly  described  as  a  bill  of  exchange  ;  and  was 
so  held  by  all  the  judges,  except  Park,  J.,  and  Littledale,  J.,  and  Bolland, 
B.,  who  were  absent,  and  Patteson,  J.,  and  Colerid^,  J.,  and  Parke,  R, 
who  dissented.  In  12.  v.  Smithy  2  Moo.  C.  C.  295,  a  party  was  in- 
dicted for  uttering  this  instrument. 

"  Bristol,  Febrnary  17,  1843. 

"  JCISO. —  Three  months  after  date  pay  to  the  order  of  Mr.  Smith 
the  sum  of  150Z.  for  value  received,  as  advised  by  the  Bristol  Old 
Bank.  Henry  Bush  and  Co. 

<<  At  Messrs.  Prescott,  Grrote,  and  Co.,  bankers,  London." 

Indorsed  by  S.  S.  Smith,  and  several  others. 

Rolfe,  B.,  who  tried  the  case,  doubted  if  this  was  a  bill,  there  being 
no  drawee  or  acceptor ;  but  the  point  being  reserved,  it  was  held  a  bill 
of  exchange  by  all  the  judges,  with  the  exception  of  Alderson,  B., 
Patteson,  J.,  and  Coleridge,  J.,  who  were  absent.  In  Davis  v.  Clarke^ 
1  Car.  &  K.  177,  it  was  held  by  Parke,  B.,  at  Nisi  Prius,  that  a  bill 
directed  in  blank  may  be  accepted  by  anybody,  and  be  a  good  bill, 
but  if  directed  to  a  particular  person,  it  cannot  be  accepted  by  any 
other  person  except  for  honor ;  and  he  mentioned  that  it  was  so  held 


1  That  is,  at  an  anterior  step  of  the  cause. 
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in  a  criminal  case  in  the  Exchequer  Chamber.  The  plaintiff  having 
been  nonsuited,  a  rule  was  obtained  to  set  aside  the  nonsuit,  which, 
after  argument,  was  discharged.  6  Q.  B.  16.  Lord  Denman,  C.  J., 
in  delivering  judgment,  says :  ^  There  is  no  authority,  either  in  the 
English  law  or  the  general  law  merchant,  for  holding  a  party  to  be 
liable  as  acceptor  upon  a  bill  addressed  to  another ; "  and  ratteson,  J., 
thinks  that  Gray  v.  Milner  ^'  may  be  considered  as  having  been  de- 
cided on  the  ground  that  the  acceptance  was  not  inconsistent  with 
the  address,  so  that  the  acceptor  might  be  deemed  to  have  admitted 
himself  to  be  the  party  addressed." 

[Alderson,  B.  Suppose  two  persons,  each  in  ignorance  of  the 
other,  promised  to  pay  an  unaddressed  bill,  which  of  them  is  to  be 
treated  as  the  acceptor  ?] 

When  a  reward  is  advertised  for  the  detection  of  offenders,  the 
offer  is  made  to  whoever  will  give  information ;  but  when  a  particu- 
lar party  has  given  the  required  information,  a  contract  is  created 
between  him  and  the  advertiser ;  and  in  12.  v.  Snellingj  22  Eng.  R. 
597,  it  was  held  that  an  indictment  lies  for  forging  an  order  for 
the  payment  of  money  not  addressed  to  any  one. 

[Parke,  B.     That  was  not  the  case  of  a  bill  of  exchange.] 

Secondly,  assuming  an  address  to  be  requisite  to  a  bill  of  exchange, 
this  instrument  is  addressed  to  ^'  Samuel  Reynolds,  Esq.,"  for  the 
word  ^  accepted  "  before  his  name  may  be  rejected.  Such  a  direction 
is  no  doubt  in  an  irregular  form,  but  that  cannot  affect  the  validity 
of  the  instrument 

Smith  and  PrideatiXy  in  support  of  the  rule.  It  is  quite  true  that 
the  present  question  is  one  of  very  general  importance.  According 
to  the  argument  of  the  other  side,  on  the  first  point,  if  A.  B.  were  to 
write  on  a  piece  of  paper,  "  Pay  to  my  order  100/.  at  sight,"  that 
becomes  a  bill  of  exchange,  and  if  C.  D.  were  to  write  his  name 
across  that,  he  might  be  sued  as  acceptor  of  it.  But  the  notion  that 
a  bill  of  exchange  can  be  valid  without  an  address,  is  at  variance  with 
the  law  merchant,  as  understood  in  every  country ;  and  in  the  English 
law  it  is  held  that  a  bill  of  exchange  can  only  be  accepted  by  the 
person  to  whom  it  is  addressed,  except  where  it  is  accepted  for  his 
honor ;  Polhill  v.  Walter^  3  B.  &  Ad.  114 ;  Jackson  v.  Hudson^  2  Camp. 
447 ;  Dames  v.  Clarke,  6  Q.  B.  16,  per  Coleridge,  J. ;  and  the  form 
of  pleading  alleges  that  the  defendant  made  his  bill  of  exchange  in 
writing,  and  directed  the  same,  &c.  A  contrary  rule  would  be  pro- 
ductive of  great  uncertainty,  for  a  bill  of  exchange  passes  through 
the  world  as  a  negotiable  instrument,  the  great  merits  of  which  are 
that  every  one  can  understand  it,  and  that  it  carries  with  it  certain 
defined  rights  and  privileges. 

[Alderson,  B.  It  is  called  a  letter  of  request;  did  any  one  ever 
hear  of  a  letter  without  an  address  ? 

Parke,  B.     How  could  you  protest  for  non-acceptance?] 

The  only  authority  really  at  variance  with  this  is  ij.  v.  ImwkeSy  but 
that  case  was  not  argued,  and  three  of  the  judges  dissented  from  the 
remaining  six.     Gray  v.  Milner,  stands  on  the  very  extremity  of  the 
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law ;  and  the  case  of  a  placard  is  widely  different^  for  it  is  not  a 
negotiable  instrument  within  the  law  merchant.  Secondly,  as  to  the 
argument  that  the  writing  across  this  instrument  may  be  tsiken  as  its 
address,  that  writing  is  on  a  part  of  the  bill  appropriated  by  usage  to 
the  acceptance.  The  word  "  accepted,"  has  an  acknowledged  mean- 
ing, and  refers  to  a  past  act  done,  not  to  any  thing  future. 

Pollock,  C.  B.  We  all  think  there  ought  to  be  a  new  trial  in  tins 
case ;  and  under  those  cux^umstances,  I  shall  abstain  from  expressing 
any  opinion  upon  the  question  of  law  that  has  been  diBcussed  in  the 
argument.  It  will  be  sufficient  to  say  that  there  are  some  cases  to 
be  found,  without  overruling  which  we  could  not  very  well  say  thai 
the  instrument  here  sued  on  is  not  a  bill  of  exchange,  and  there 
certainly  have  been  suggestions  at  the  bar  as  to  the  nature  of  those 
instruments  which,  if  not  incorrect,  would  show  it  not  to  be  such.  I, 
however,  abstain,  as  I  have  said,  from  expressing  any  opinion  on  that 
question,  as  the  parties  will  have  an  opportunity  of  putting  it  on  the 
record  when  the  new  tdsd  shall  .take  place,  and  it  may  then  be  argued 
possibly  with  more  light  in  point  of  fact  than  exists  now,  for  it  may 
be  that  the  jury  at  the  next  trial  will  take  a  view  of  the  case  which 
may  render  the  decision  of  it  unnecessary.  As,  therefore,  there 
undoubtedly  are  conflicting^  cases,  I  am  desirous  of  expressing  no 
opinion  disparaging  a  conclusion  at  which,  in  12.  v.  Hawkes^  six  out 
of  nine  judges,  of  which  six  my  brother  Alderson,  now  present,  must 
have  been  one,  arrived.  It  is  true,  that  conclusion  was  come  to  with- 
out hearing  argument  or  the  judges  publicly  announcing  their  opinion ; 
but  still,  it  was  in  a  case  where  the  liberty  of  a  man  for  some  consid- 
erable period  was  at  stake ;  for  the  real  question  before  them  was 
whether  a  sentence  of  two  years'  imprisonment  was  to  be  carried 
into  effect  or  not. 

Parke,  B.  I  concur  in  thinking  there  ought  to  be  a  new  trial,  and 
the  question  which  has  been  agitated  may  then  be  put  on  the  record. 
I  agree  with  my  Lord  Chief  Baron,  that  it  will  be  more  proper  not  to 
express  any  opinion  in  contradiction  to  JR.  v.  Hawkes  ;  but  then  it  is 
not  accurate  to  say  that  there  are  other  cases  to  the  same  eflect ;  for, 
in  all  the  others  relied  on,  there  is  not  one  in  which  there  was  not 
enough  on  the  face  of  the  bill  to  designate  the  drawee,  either  by  name 
or  description.  With  every  respect  for  the  judges  by  whom  that  case 
was  decided,  it  appears  to  me  not  to  be  of  so  great  authority  as  if 
their  decision  had  been  ^ven  in  the  presence  of  the  public,  after  argu- 
ment, and  with  the  reasons  assigned  for  their  judgment.  On  the 
point  itself,  I  should  have  no  doubt  that  the  law  merchant  requires  a 
drawer  and  a  drawee  to  every  bill  of  exchange,  and  the  inconveniences 
of  having  no  drawee  are  so  great,  that  they  would  break  down  all 
the  advantages  of  these  instruments. 

Then  there  is  another  question,  but  of  a  less  doubtful  nature,  for  on 

it  we  have  no  opinion  of  judges.     I  do  not  see  how  you  can  construe 

an  acceptance  to  be  an  address.     Still,  however,  although  this  instru- 

'  ment  could  not  be  treated  as  a  bill  of  exchange,  as  having  no  drawee, 
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yet  as,  on  its  face,  it  is  a  promise  to  pay  the  amount  of  the  bill,  if  it 
has  been  ratified  by  the  defendant,  that  wotdd  be  an  acknowledgment 
of  the  aathority  oi  Righton  in  signing  it  on  his  behalf,  and  he  would 
be  accountable  foe  the  amount.  All  that,  howeyer,  is  a  matter  for 
inquiry. 

Aldebson,  B.  I  concur  in  thinking  this  yerdict  extremely  unsatis- 
factory. As  to  the  question  whether  this  instrument  is  a  bill  of 
exchange,  there  is  the  case  of  R.  y.  HawkeSj  before  the  nine  judges, 
of  whom  I  was  one  myself,  in  the  afiirmatiye ;  but  the  argument  of 
to-day  has  conyinced  me  that  I  was  wrong  on  that  occasion.  That 
case'  was  discussed  on  the  supposition  that  Chray  y.  Milnerj  governed 
it,  and  the  circumstance  was  not  adverted  to,  that  in  Gray  v.  Milnefy 
the  bill  was  directed  to  a  certain  house,  and  therefore,  might  be  con- 
sidered as  addressed  to  some  one,  and  as  a  party  there  afterwards 
promised  to  pay  the  bill,  he  thereby  admitted  that  he  was  the  drawee 
intended  by  the  drawer.  Even  that,  however,  is  at  the  extremity  of 
difficulty ;  but  my  conscience  acquits  me  with  respect  to  iZ.  v.  Hawkes^ 
for  I  am  convinced  the  man  deserved  the  two  years'  imprisoment  he 
got,  as  he  clearly  obtained  money  under  a  false  pretence. 

Martin,  B.  I  agree  in  thinking  this  a  very  unsatisfactory  yerdict, 
and  on  the  other  question  I  quite  concur  with  my  brothers  Parke  and 
Alderson.  It  seems  to  me  essential  to  a  bill  of  exchange  that  there 
be  a  drawee,  otherwise  there  would  be  inconveniences  without  end. 
And  if  I  am  not  bound  by  Oray  v.  MUnerj  which  is  the  decision  of 
a  court  of  coordinate  jurisdiction,  I  should  doubt  extremely  If  this 
were  a  bill  of  exchange.  That  case,  however,  is  not  like  the  present, 
and,  in  Davis  v.  Clarke^  is  said  by  Patteson,  J.,  to  be  at  the  very  ex- 
tremity of  the  law.  But  assuming  that  the  defendant  here  did  what 
he  is  said  to  have  donfe,  I  think  this  instrument  is  a  promissory  note. 
There  is  a  principle  of  law,  that  if  a  man  makes  £i  contract  for 
another,  and  that  other  afterwards  adopts  the  contract,  it  is  the  same  as 
if  he  had  made  it  himself.  I  also  agree  with  my  brother  Parke,  that  it 
is  impossible  to  view  the  writing  across  this  document  in  any  other 
light  than  as  an  acceptance. 

Aldbrson,  B.    I  quite  agree  in  thinking  this  a  promissory  note. 

Rule  absolute. 


VOL.  xxvi. 
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Stevens  v.  The  Midland*  Counties  Railway  Co. 

Stevens  v.  The  Midland  Counties  Railway  Company. 

June  22,  1854. 

Corporation —  Malicious  Prosecution. 

Qucsre^  whether  an  action  for  a  prosecution  instituted  maliciously  and  without  reasonable 
and  probable  cause,  is  maintainable  against  a  corporation  ? 

The  prosecuting  a  person  with  any  other  motive  than  that  of  bringing  a  guilty  party  to 
justice  is  a  malicious  prosecotion  in  law ;  as,  for  instance,  where  a  prosecution  is  instituted 
against  a  person  with  the  view  of  terrifying  parties  from  die  commission  of  some  prevalent 
offence.    JPer  Aldebbon,  B.,  and  Mabtin,  B. 

This  wbb  an  action  for  maliciously,  and  without  reasonable  and 
probable  cause,  prosecuting  the  plaintiff  for  stealing  a  tarpaulin 
belonging  to  The  Midland  Counties  Railway  Company,  a  body 
incorporated  by  act  of  parliament,  and  was  brought  against  that 
body  and  one  Landor,  who,  acting  as  their  servant,  had  instituted  the 
prosecution  in  question.  At  the  trial,  a  great  deal  of  evidence  was 
adduced,  part  of  which  went  to  show  that  the  prosecution  of  the 
plaintiff  had  been  instituted  not  so  much  from  a  belief  in  his  guilt, 
as  to  terrify  otners,  many  depredations  on  the  property  of  the  com- 
pany having  been  committed  by  parties  unknown.  The  judge  left 
the  question  of  reasonable  and  probable  cause  to  the  jury,  who 
found  for  the  plaintiff;  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  either  or  both  defendants  on  the  following  grounds :  first, 
that  an  action  for  mstlicious  prosecution  is  not  maintainable  against 
a  corporation ;  secondly  that  Landor  was  not  proved  thsir  agent  in 
instituting  the  prosecution ;  and,  thirdly,  that  there  was  no  evidence 
of  malice  even  as  against  him. 

Keating',  in  Easter  term,  obtained  a  rule  accordingly. 

Whateley  and  Gray  showed  cause.  First,  as  to  Landor,  there  was 
evidence  that  in  this  prosecution  he  acted  not  only  without  reason- 
able and  probable  cause,  which  would  in  itself  be  sufficient  to  main- 
tain the  action,  but  that  he  was  actuated  by  malice.  Secondly, 
although  there  is  no  case  in  point,  the  company  are,  on  principle, 
liable  in  this  sort  of  action.  A  corporation  is  liable  in  every  instance 
where  they  have  committed  any  violation  of  social  duty,  as  appears 
from  several  authorities.  In  Tke  Eastern  Counties  Railway  Company 
V.  Broonty  6  Exch.  314,  s.  c.  2  Eng.  Rep.  406,  it  was  held  that  trespass  , 
lies  against  a  corporation  aggregate  for  an  assault  committed  by  their 
servant  authorized  by  them  t6  do  the  act,  or  if  done  without  their 
authority,  afterwards  ratified  by  them.  There,  a  case  having  been  cited 
from  the  Year  Books,  that  a  corporation  cannot  beat  anotheri  or  do 
treason,  or  felony  in  their  corporate  character,  Maule,  J.,  interposed: 
<'  That  must  be  taken  to  mean  that  a  corporation  is  not  liable  criminal' 
iter  for  such  acts ; " '  and  Wightman,  J.,  afterwards  adds :  ^'  K  a  cor- 
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poration  can  hold  realty,  why  may  not  they  commit  an  assault  by  tmn- 
ing  a  trespasser  off  their  land  ?  Their  answer  to  an  action  would  be, 
that,  although  they  committed  the  assault,  it  was  committed  in  the 
defence  of  their  property."  A  corporation  aggregate  may  be  indicted 
not  only  for  a  misfeasance,  Regina  v.  Tlie  Birmingham  Railway 
Company^  3  Q.  B.  223,  but  also  for  a  nonfeasance,  Regina  v.  The 
North  of  England  Railway  Company^  9  Q.  B.  315,  and  is  liable  in 
trespass  quare  clausum  fregit.  Maund  v.  The  Monmouthshire  Canal 
Company^  4  Man.  &  6.  452. 

[Platt,  B.  K  this  objection  be  well  founded,  it  might  have  been 
taken  in  Chilton  v.  TTie  London  and  Croydon  Railway  Company,  16 
M.  &  W.  212.] 

Very  serious  consequences  would  ensue  were  the  law  otherwise, 
for  a  corporation  might,  through  malicious  motives,  do  the  most 
lawless  and  oppressive  acts  against  individuals,  and  yet  be  irrespon- 
sible. 

[Alderson,  B.  No.  K  a  corporation  authorize  an  unlawful  act 
they  are  responsible  for  it ;  but  that  is  a  different  thing  from  their  hav- 
ing a  malus  animus.  If,  for  instance,  the  directors  of  a  company 
knowingly  and  maliciously  direct  the  prosecution  of  an  innocent 
man,  they  are  personally  responsible  for  it,  because  the  company 
cannot  be  supposed  to  have  invested  them  with  authority  for  such  a 
purpose.] 

In  Sears  v.  Lyons,  3  Stark.  317,  where  an  action  was  brought  for 
throwing  poisonous  matter  upon  the  plaintiff's  premises  in  order  to 
poison  his  poultry,  it  was  held  by  Lord  Tenterden,  that  the  jury,^in 
estimating  the  damages,  might  consider,  not  merely  the  amount  of 
damage  sustained,  but  the  intention  with  which  the  act  was  done, 
if  done  for  insult  or  injury :  and  in  trespass  quare  clausum  fregit,  the 
jury  may  give  substantial  damage,  though  no  actual  injury  is  caused. 
Merest  v.  Harvey,  1  Marsh.  139. 

[Alderson,  B.  Even  if  this  sort  of  action  were  maintainable 
against  the  company,  I  do  not  see  any  evidence  against  them,  for 
they  have  constituted  Landor  their  agent  to  act  only  lawfully,  not 
unlawfully,  for  them.  As  far  as  Landor  is  concerned  we  will  hear 
the  other  side.] 

Keating,  Huddleston,  and  Powell,  contra.  It  is  not  disputed,  that 
if  a  corporation  direct  their  officer  to  do  a  legal  act,  he  may  so  con- 
duct himself  in  the  execution  of  it  as  to  render  himself  liable  to  an 
action.  In  this  respect  the  law  is  the  same  as  in  the  case  of  a  pri- 
vate individual  and  his  agent.  But  where,  as  here,  the  principal  and 
agent  are  joined  as  defendants,  in  an  action,  the  judge  ought  to  tell 
the  jury,  that  if,  in  doing  the  unlawful  act  complained  of,  the  agent 
was  acting  under  the  direction  of  his  principal,  without  malice 
dehors  that  direction,  he  is  not  accountable.  Then  this  action  is  not 
sustainable  without  proof  of  actual  malice.  In  an  action  for  a 
malicious  arrest,  the  question  of  malice  must  be  put  to  the  jury,  who 
though  at  liberty  are  not  bound  to  infer  it  from  want  of  reasonable 
and  probable  cause.    Mitchell  v,  Jenkins,  5  B.  &  Ad.  588.    In  deliv- 
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ering  the  judgment  of  the  court  in  Bromage  v.  Pro$ser^  4  B.  &  O. 
255,  Bayley,  J.,  says :  ^^  ^  Malice,'  in  common  acceptation,  means  ill- 
will  against  a  person,  but  in  its  legal  sense  it  seems  a  wrongful  act, 
done  intentionally,  without  just  cause  or  excuse." 

Alderson,  B.  The  first  question  that  arises  here  is,  whether  this 
verdict  was  against  the  weight  of  evidence — was  there  evidence  for 
the  jury  which  might  reasonably  lead  them  to  the  conclusion  that  the 
prosecution  of  the  plaintiff  by  Landor  was  done  by  him  without  reap 
sonable  and  probable  cause,  and  maliciously  ?  And  I  own  I  am  not 
dissatisfied  with  the  verdict  in  that  respect.  It  appears  to  me  that 
not  only  was  there  abundant  evidence  from  which  they  might  have 
inferred  the  want  of  reasonable  and  probable  cause,  but  that  when 
we  come  to  look  at  Lander's  conduct  towards  the  plaintiff  in  mak- 
ing the  charge,  there  was  evidence  of  malice  to  go  the  jury ;  and 
although  there  are  circumstances  from  which  the  jury  might  believe 
that  he  had  no  personal  spleen  against  the  man,  yet  that  is  not  essen- 
tial ;  for  any  motive  other  than  the  simple  one  of  wishing  to  bring  a 
guilty  party  to  justice  is  a  malicious  motive  in  law.^ 

As  to  the  other  part  of  the  rule,  I  am  of  opinion  that  an  action  of 
this  kind  cannot  be  maintained  against  a  corporation,  for  such  an 
action  requires  a  motive  in  the  mind  of  the  party  bringing  it,  and  a 
corporation  has  no  mind  to  have  a  motive  in. 

Platt,  B.  I  think  there  was  no  case  against  the  corporation  here, 
though  I  do  not  say  that  cases  may  not  arise  in  which  a  corporation 
might  have  a  motive.  But  ats  to  Landor,  not  only  did  he  institute 
this  prosecution  without  reasonable  and  probable  cause,  but  I  think 
there*  was  evidence  of  malice,  actual  malice,  in  him,  besides  the 
malice  implied  from  want  of  reasonable  and  probable  cause.  As  to 
the  argument  about  agency,  I  do  not  understand  it.  Suppose  a  man 
employs  another  to  prosecute  a  third,  both  principal  and  agent  know- 
ing that  there  is  no  pretence  for  the  prosecution,  are  they  not  both 
liable  ?  Or  is  it  enough  for  the  agent  to  say,  "  I  obeyed  the  com- 
mands of  my  principal  ?  "  If  he  is  the  willing  agent  to  do  what  is 
illegal,  and  lends  himself  to  do  it,  he  is  equally  responsible.  As 
applied  to  the  present  case,  the  argument  is  one  of  the  hollowest  I 
ever  met;  for  it  is  argued,  first,  that  the  company  are  not  responsible 
because  they  can  have  no  mind,  and  secondly,  that  the  agent  is  not 
responsible,  because  he  obeyed  the  command  of  the  company,  and 
therefore  no  one  is  responsible  for  a  wicked  and  scandalous  act. 

Martin,  B.  I  also  think  that  this  rule  as  against  Landor  should 
be  discharged.  There  wus  no  reasonable  or  probable  cause  of  any 
kind  for  this  prosecution.     Moreover,  the  evidence  shows  that  the 


'  In  Plummer  v.  Gheen,  3  Hawks,  66,  it    would  not  render  the  prosecutor  liable  to 
was  held  that  prosecuting  a  person  really    an  action  for  malicious  prosecution, 
guilty,    however    malicious   the    motive, 
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•object  in  instituting  it  was  not  to  punish  for  a  crime,  and  I  £Lgree 
with  my  brother  Aiderson  that  any  other  motive  is  a  malicious  one, 
sufficient  to  maintain  this  kind  of  action.  But  even  were  this  other* 
wise,  I  think  there  is  evidence  of  express  malice  against  him.  As  to 
the  company,  the  rule  must  be  absolute.  It  is  not  necessary  to  give 
any  opinion  whether  such  an  action  as  this  can  be  maintained 
against  a  corporation;^  for,  even  supposing  this  company  not  a  cor- 
poration at  all,  I  do  not  think  they  could  be  liable  for  the  act  of  their 
servant  acting  as  was  done  here,  for  clearly  there  was  no  malice  in 
them. 

Rule  absolute  as  to  the  company,  and  discharged  as  to  Landor. 


The  Attornbt-Gbneral  v.  Otto  Radloff. 

Jnne  14,  1854. 

* 

Competency  of  Witness  —  Revenue  Laws  —  Information, 

The  second  section  of  the  14  &  15  Vict.  c.  99,  enacts  that  "  on  the  trial  of  anj  issae  joined, 
or  of  any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  pro- 
ceeding in  any  court  of  justice,  or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties  thereto,  and  the 

Sersons  in  whose  behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought  or 
efended,  shall,  except  as  hereinafter  excepted,  be  competent  and  compellable  to  g^ve 
evidence,  either  viva  voce  or  by  deposition,  according  to  the  practice  of  the  court, 
on  behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or  other  proceeding."  • 
The  act  then  contains  certain  exceptions,  and  among  others,  the  following  m  section  3  : 
• "  Bat  nothing  herein  contained  shall  render  anv  person  who  in  any  criminal  proceeding 
is  charged  with  the  commission  of  any  indictable  offence,  or  any  offence  punishable  on 
summary  conviction,  competent  or  compellable  to  give  evidence  lor  or  against  himself  or 
herself/*— 

Hdd,  per  Curiam,  first,  that  if  the  second  section  had  stood  without  the  6ubse(^uent  excep- 
tions, its  langua^  would  probably  include  every  possible  case,  civil  or  criminal,  tjiat 
conld  present  itself  in  a  court  of  justice ;  but  would  certainly  include  informations  by  the 
Attorney-General  for  breaches  of  the  revenue  laws. 

Seoondly,  that  the  words  "  in  any  criminal  proceeding "  override  the  whole  of  the  above 
enactment  in  the  third  section. 

In  an  information  by  the  Attorney-General  for  a  violation  of  the  revenue  laws,  punishable  by 
information  or  summary  conviction  at  the  discretion  of  the  crown,  the  defendant  was 
tendered  as  a  witness  on  his  own  behalf: — 

Held,  per  Flatt,  B.,  and  Martin,  B.,  that  he  was  rendered  a  competent  witness  by  the 
14  '&  15  Vict.  c.  99.    Per  Pollock,  C.  B.,  and  Parks,  B.,  contrd. 

The  being  concerned  in  unshipping  goods  prohibited  to  be  imported  into  the  United  King- 
dom }  and  the  being  conoeitied  in  importing  foreign  goods,  contrary  to  statute,  are  not 
indictable  offences. 


1  In   McLeUan   y.   Cumberland   Bank,  their  servants  in  transactionfl,  in  which 

24  Maine,  566,  it  was  said,  it  might  well  malice  must  be  found  to  sustain  an  action 

be  doubted  whether  corporations  aggre-  against  the  company  therefor, 
gate  cottld  be  impUcatea  by  the  acta  of 
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This  was  an  mfonnation  by  the  Attorney-Greneralf  dated  as  oi 
Trinity  terra,  16  Vict     The  first  count  alleged  that  the  defendant, 
after  the  4th  August,  1845,  &c.,  to  wit,  on  the  16th.  September,  1853, 
did  assist  and  was  otherwise  concerned  in  the  unshipping  of  certain 
foreign  goods,  to  wit,  3,291  lbs.  weight  of  foreign  tobacco^talk  flonr, 
of  great  value,  to  wit,  575^  18^.  6(2.,  the  said  goods  being  prohibited 
to  be  imported  into  the  United  Kingdom,  contrary  to  the  form  of  the 
statute,  &c.     The  second  count  alleged  that  the  defendant,  after  the 
1st  August,  1849,  &C.,  to  wit,  on  tiie  16th  September,  1852,  was 
concerned  in  importing  and  bringing  into  the  united  Kingdom  cer^ 
tain  other  foreign  goods  which  were  then  and  there y  under  and  by  virtue 
of  an  act  of  parliament  made  4md  passed  in  a  session  of  parliamem 
holden  in  the  eighth  and  ninth  pears  of  the  reign  of  her  Majesty,  intitukd 
"  An  Act  for  the  general  regulation  of  the  customsy^  prohibited  tobeini' 
ported  into  the  United  Kingdom,  that  is  to  say,  divers,  to  wit,  3,291  lbs. 
weight  of  other  foreign  tobacco-stalk  flour,  of  great  value,  to  wit,  575i 
I85.  6ci.,  contrary  to  the  form  of  the  statute,  &c.  The  third  count  was 
similar  to  the  second,  omitting  the  words  in  italics.     Each  of  the 
counts  concluded  as  follows :  '*  Whereby  and  by  force  of  the  statutes 
in  that  case  made  and  provided,  the  said  Otto  RcullofT  hath  for  his 
said  offence  forfeited  and  lost  the  sum  of  1,727^  155.  6(2.,  &&,  which 
said  sum,  being  the  treble  value  of  the  said  goods,  the  Attorney- 
General  avers  that  the  commissioners  of  her  Majesty's  customs  have 
elected  to  be  sued  for  in  this  behalf,  in  lieu  and  instead-  of  the  penalty 
of  100/.,  &c ; "  and  the  information  concluded  thus :  "  Whenpfore 
her  Majesty's  said  Attorney-General,  on  behalf  of  her  said  Majesty, 
prayeth  the  consideration  of  this  court  in  the  premises,  and  that  the 
said  several  sums  of  money  so  respectively  forfeited  to  her  said 
Majesty  by  the  said  Otto  Radloff,  in  the  behalf  aforesaid,  may  be 
adjudged  to  her  said  Majesty,  and  that  the  said  Otto  Radloff  may 
appear  here  in  court  to  answer  concerning  his  said  several  offences, 
and  also  concerning  iHk  said  several  sums  of  money."   To  the  whole 
information  the  defendant  pleaded  "  not  guilty."    At  the  trial,  before 
Pollock,  C.  B.,  after  the  case  for  the  crown  had  closed,  the  defend- 
ant's counsel  proposed  to  call  the  defendant  as  a  witness  for  the 
defence.    The  counsel  for  the  crown  objected  that  he  was  not  a  com" 
petent  witness,  and  the  judge,  ruling  in  accordance  with  this  view, 
rejected  his  testimony.     A  verdict  having  been  found  for  the  crown. 

Shee,  Sergt.,  in  Easter  term,  on  the  20th  April,  obtained  a  rule 
for  a  new  trial,  on  the  ground  that  the  witness  had  been  improperly 
rejected.  This  rule  was  argued  in  that  term,  on  the  10th  and  11th 
May,  before  Pollock,  C.  B.,  Parke,  B.,  Piatt,  B.,  and  Martin,  R; 
when 

The  Attorney-  Genera^  WaLson^  and  Wilde,  showed  cause ;  and 

Shee,  Sergt,  W.  M.  Bestj  and  M^Niven,  weae  heard  in  support  of 
the  rule. 
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We  forbear  giving  the  argnments ;  but  the  following  statutes  and 
authorities  were  referred  to :  46  Geo.  3,  a  37  ;  5  &  6  WilL  4,  c.  50, 
&  100;  6&7  Will.  4,  c- 76,  88.  6,  7 ;  6  &  7  Vict  c.  85;  8&9  Vict 
cc.  16,  18,  20;  8  &  9  Vict  c  86,  s,  63;  8  &  9  Vict  c  87,  ss.  46,  51, 
82,  88,  103-105, 107 ;  14  &  15  Vict  c  99,  sa.  1-6 ;  16  &  17  Vict  a 
83;  16  &  17  Vict  c  107;  1  Bl.  Com.  262;  4  Bl.  Com.  5;  4  Steph. 
Ck>m.  73,  3d  ed. ;  Mann.  Exch.  Plead.  (Revenue  Side,)  193,  note  (9,) 
201,  231 ;  1  Or.  Russ.  49 ;  Mitf.  Cfa.  Plead.  359  et  seq.,  5th  ed. ;  TayL 
Ev.  §  1071 ;  Bateman's  Excise  Laws,  59,  note  (n) ;  11  Rep.  70,  71 ; 
3  Bulst  50 ;  Sir  J.  Friend's  case,  13  How.  St  Tr.  17,  per  Treby,  C. 
J.;  TAir  Attorney- General  v.  Weeks,  Bunb.  223,  224 ;  Rex  v.  PresUm- 
(m4ke-HUl,  Cas.  t  Hardw.  251,  per  Lord  Hardwicke ;  Cawtkome  v. 
CampbelL,  1  Anst  214 ;  The  Attorney^  General  v.  Bowmanj  2  B.  &  P. 
532,  note ;  Tke  Attamep' General  v.  Freer,  11  Price,  183,  per  Oraham, 
B. ;  Ashford  v.  Thornton,  1  B.  &  AL  405 ;  3%e  Attorney- General  v. 
Kenifeck,  2  M.  &  W.  715 ;  The  Attorney' General  v.  Bradbury,  7 
Exch.  97 ;  Cooke  v.  Turner,  14  Sim.  218 ;  Regina  v.  Garbett,  1  Den. 
C.  C.  236 ;  2  Car.  &  K.  474;  Fisher  v.  Braids,  17  Jur.  393,  s.  c.  16 
Eng.  Rep.  417 ;  and  an  unreported  case  of  The  Attorney- General  v. 
Levy,  June,  1840,  where,  after  judgment  for  the  crown  by  default,  on 
an  information  of  intrusion,  the  crown  having  elected,  not  to  proceed 
for  mesne  profits,  the  court  imposed  on  the  defendant  a  fine,  to  be 
paid  within  a  week. 

Our.  qdv.  vutt. 

And  now  the  barons,  being  unable  to  agree  in  opinion,  proceeded 
to  give  judgment  separately,  thus:  — 

Martin,  R  This  is  an  information  for  the  recovery  of  penalties 
for  smuggling  tobacco,  under  the  51st  and  82d  sections  of  statute  8 
&  9  Vict  c.  §7.  The  case  was  tried  before  the  Lord  Chief  Baron  at 
the  sittings  after  last  Hilary  term,  when  the  defendant  was  tendered 
as  a  witness  on  his  own  behalf,  and  was  rejected  by  the  learned 
judge.  A  rule  for  a  new  trial  was  granted  on  the  point,  and  the 
case  has  been  argued  before  us. 

The  question  depends  upon  the  construction  of  tiie  2d  and  part  of 
the  3d  sections  of  statutes  14  Sc  15  Vict  c  99. 

The  2d  section  enacts,  that  ^  on  the  trisd  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action, 
or  other  -proceeding  in  any  court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive, 
and  examine  evidence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought  or 
defended,  shall,  except  as  hereinafter  excepted^  be  competent  and 
compellable  to  give  evidence,  either  vivd  voce  or  bv  deposition^ 
acccxding  to  the  practice  of  the  court,  on  behalf  of  either  or  anv  of 
the  parties  to  the  said  suit,  action,  or  other  proceeding.'^  A  very  long 
argument  was  addressed  to  us  to  show  that  the  present  case  does  not 
&li  within  this  section.  I  believe,  however,  we  are  all  clearly  of 
opinioa  that  it  does.    For  my  own  part,  I  cannot  conceive  what 
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general  words  the  legislature  could  have  used  to  include  the  present 
case  if  these  do  not  '^  Any  suit,  action,  or  other  proceeding  in  any 
court  of  justice  "  must  surely  include  an  information  at  the  suit  of 
the  Attorney-General  for  penalties  under  the  82d  section  of  the  act 
first  named. 

The  3d  section  contains  the  exception,  and  provides  that  nothing 
in  the  act  shall  ^^  render  any  person  who  in  any  criminal  proceeding 
is  charged  with  the  commission  of  any  indictable  offence,  or  any 
offence  punishable  on  summary  conviction,  competent  or  compellable 
to  give  evidence  for  or  against  himself,  or  shsill  render  any  person 
compellable  to  answer  any  question  tending  to  criminate  himselL" 
By  the  82d  section,  above  mentioned,  the  penalties  sought  to  be 
recovered  in  the  present  information  are  recoverable  by  action  of 
debt,  bill,  plaint,  or  information,  in  the  name  of  the  Attorney-Greneial, 
or  of  some  officer  or  officers  of  the  customs,  or  by  information  before 
two  justices  of  the  peace ;  they  are,  therefore,  recoverable  on  a  sam« 
mary  conviction.  That  the  breach  of  law  charged  in  the  information 
is  not  an  indictable  offence  is  dear ;  the  same  section  of  the  statute 
which  enacts  the  offence  enacts  the  penalty  as  the  consequence,  and 
in  such  cases  it  is  by  law  the  only  consequence,  and  the  offence  is 
not  the  subject  of  an  indictment.  Couch  v.  Steely  23  Law  J.  Bep. 
(n.  s.)  Q.  B.  121 ;  s.  c.  24  Eng.  Rep.  78. 

But  it  was  argued  that  this  is  a  criminal  proceeding,  wherein  the 
defendant  is  charged  with  an  offence  punishable  on  summary  con- 
viction ;  and  we  are  all  agreed  that  the  only  question  is,  whether  the 
information  in  the  present  case  is  a  criminal  proceeding  within  the 
true  meaning  of  the  3d  section.  I  think  it  is  not  There  are  many 
crimes,  properly  so  called,  which  are  liable  to  be  punished  on  sum- 
mary conviction.  But  there  are  a  vast  number  of  acts  which  in  no 
sense  are  crimes,  which  are  also  so  punishable ;  «8uch,  for  instance,  as 
keeping  open  public-houses  after  certain  hours,  and  a  variety  of 
breaches  of  police  regulations  which  will  readily  occur  to  the  mind 
of  any  one.  The  bringing  tobacco  into  this  kingdom  is  of  itself  a 
perfectly  innocent  act,  but  the  requirements  of  the  public  revenue, 
which  induce  the  legislature  to  impose  a  very  high  duty  upon  the 
article,  probably  render  it  matter  of  necessity  that  the  bringing  it  into 
the  kingdom  without  payment  of  the  duty  should  be  subjected  to  a 
penalty.  But  this  cannot  affect  or  alter  the  intrinsic  and  essential 
nature  of  the  act  itself,  and  it  seems  to  me  that  it  cannot  be  denomi- 
nated a  ^'  crime,"  according  to  the  prdinary  and  common  *  usage  of 
language  and  the  understanding  of  mankind.  The  proper  meaning 
of  ^' crime"  is  an  indictable  ottence.  The  question  has  frequently 
arisen,  whether  an  information  at  the  suit  of  the  Attorney- General 
for  penalties  for  smuggling  be  a  criminal  proceeding.  I  believe  it 
has  invariably  been  considered  not  to  be  so.  One  test,  and  a  very 
obvious  one  is,  whether  in  such  a  case  the  character  of  the  defendant 
be  admissible  in  evidence.  It  has  been  decided  that  it  is  not  In 
criminal  cases  evidence  of  the  good  character  of  the  accused  is  most 
properly  and  with  good  reason  admissible  in  evidence,  because  there 
is  a  fair  and  just  presumption  that  a  person  of  good  character  would 
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ilot  commit  a  crime ;  but  in  civil  cases  such  evidence  is  with  equal 
good  reason  not  admitted,  because  no  presumption  would  fairly  arise, 
in  the  very  great  proportion  of  such  cases,  from  the  good  character 
of  the  defendant  that  he  did  not  commit  the  breach  of  contract  or 
of  civil  duty  alleged  against  him.  But  it  is  not  admissible  in  such 
cases  as  the  present,  and  the  reason  given  is,  (as  indeed  it  must  be,) 
that  the  proceeding  is  not  a  criminal  proceeding,  but  in  the  nature 
of  a  civil  one,  and  that  therefore  the  good  character  of  the  defendant 
would  afford  no  just  ground  of  presumption  that  he  had  not  done 
the  act  in  respect  of  which  the  penalty  is  imposed.  It  therefore 
seems  to  me  that  the  true  construction  of  the  3d  section  is,  that 
wben  the  act  in  respect  of  which  the  summary  conviction  is  sought 
to  be  obtained  is  really  a  crime,  the  accused  person  is  neither  com- 
petent nor  compellable  to  give  evidence,  either  for  or  against  himself, 
but  that  when  the  act  is  not  of  a  criminal  nature,  he  is  so  competent, 
and  may  lawfuUy  be  examined. 

The  judgment,  which  has  been  arrived  at  by  the  learned  Chief 
Baron  and  Baron  Parke,  seems  to  me  to  put  the  admissibility  or  non- 
admissibility  of  the  defendant  upon  a  very  unsatisfactory  ground; 
that  is  to  say,  not  upon  the  nature  of  the  proceeding  itself,  but  upon 
the  collateral  and  apparently  not  very  relevant  circumstance,  whether 
the  act  charged  in  the  information  could  also  be  the  subject  of  a  sum- 
mary conviction.  I  cannot  think  that  it  was  intended  by  the  legis- 
lature to  make  this  the  test  of  the  admissibility.  But  there  seems  to 
me  to  be  a  still  stronger  objection  to  the  conclusion  which  they  have 
arrived  at.  By  the  82d  section  of  the  8  &  9  Vict  c  87,  these  penal- 
ties are  recoverable  by  an  action  of  debt  Now,  that  is  clearly  not  a 
criminal  proceeding,  and  if  the  Attorney-General  sued  in  debt,  the  de- 
fendant would  undoubtedly  be  admissible ;  and  can  it  be  that  in  a 
legal  proceeding  to  recover  the  same  penalty,  the  right  of  the  defend- 
ant, to  be  examined  as  a  witness  on  his  own  behalf,  is  to  depend 
upon  whether  the  Attomey-Gieneral  thinks  fit  to  adopt  the  action  of 
debt  or  the  information — the  power  to  use  either  at  his  option  being 
given  to  him  by  the  same  section  of  the  act  of  parliament  ?  In  my 
judgment,  the  defendant's  right  cannot  be  affected  by  the  form  of 
proceeding  which  the  Attomey-Greneral  thinks  proper  to  use, 

A  variety  of  reasons  were  submitted  to  us  to  sho\$r  why  the  de- 
fendant should  not  have  been  rendered  admissible  by  the  legislature. 
Several  of  them  seem  to  me  not  to  be  well  founded.  It  was  said, 
that  there  was  no  reciprocity,  and  that  the  admission  of  the  defendant 
to  be  a  witness  would  be  one-siAed.  Bat  this  is  not  so ;  it  would  be 
perfectly  idle  to  suppose  that  the  Attomey-Greneral  himself  could  know 
any  thing  which  would  be  evidence  in  such  a  case,  and  in  reality  all 
persons  whatever,  who  know  any  thing  of  the  transaction,  are  admis- 
sible as  witnesses  against  the  defendant  It  was  also  said,  that  if 
the  Attorney-General  called  the  defendant  as  a  witness,  he  might 
refuse  to  answer  any  question  whatever.  This  is  quite  true:  but  snp 
posing  him  to  be  called  and  refuse  to  answer,  there  can  be  no  doubt 
that,  if  there  was  the  slightest  evidence  in  the  case,  the  practical  con-* 
sequence  would  be  that  this  his  refusal  would  lead  to  an  immediato 
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verdict  against  him.  It  was  also  said  that  it  would  be  dangeroiiB  i6 
admit  him  to  be  examined,  on  the  ground  of  the  temptation  to  com- 
mit perjury.  But  this  proves  too  much,  for  there  is  no  greater  temp- 
tation of  this  kind  in  the  case  of  an  information  at  the  suit  of  the 
Attorney-General,  than  in  numerous  other  classes  of  cases  in  which 
defendants  are  undoubtedly  admissible. 

On  the  whole,  I  am  of  opinion  that  an  information  at  the  suit  of 
the  Attorney- General,  for  penalties  for  smuggling  under  the  statute  8  * 
&  9  Vict  c.  87,  is  not  a  criminal  proceeding,  and  that  the  true  con- 
struction of  the  3d  section  of  the  14  &  15  Vict.  c.  99,  upon  which  the 
question  entirely  depends,  is  to  exclude  defendants  as  witnesses  in 
direct  proceedings  for  a  summary  conviction,  when  the  act  chaiiged 
is  a  crime.  This,  I  have  been  informed,  is  the  construction  which 
has  been  put  upon  the  section  by  several  of  the  very  learned  persons 
who  preside  at  the  metropolitan  police  courts,  and  in  my  judgment 
it  is  the  correct  one. 

The  rule  ought,  therefore,  to  be  made  absolute. 

Parke,  B.  In  this  case,  on  the  trial  of  an  information  filed  by  the 
Attorney- General,  for  the  recovery  of  the  treble  value  of  some  smuggled 
tobacco,  the  defendant  was  offered  as  a  witness,  on  his  own  behalf^ 
and  rejected  by  the  Lord  Chief  Baron. 

A  motion  for  a  new  trial  was  made  last  term,  and  argued  on  the 
last  two  days  of  the  term,  and  time  was  taken  to  consider  the  ques- 
tion, which  is  of  importance  and  some  difficulty.  The  difficulty,  not 
an  uncommon  one,  is,  to  ascertain  the  meaning  of  the  words  used  by 
the  legislature.  Probably  the  firamers  of  the  act  never  had  the  par- 
ticular class  of  cases  —  informations  for  penalties,  or  actions  for 
them  —  in  their  contemplation.  We  must  follow,  however,  the  ordi- 
nary rules  of  construction  of  the  language  used  by  the  legislature, 
and  so  doing,  it  seems  to  me  that  they  have  used  sufficient  words  to 
prohibit  the  defendant  from  being  a  witness,  and,  therefore,  I  think 
the  decision  of  the  Lord  Chief  Baron,  though  I  have  had  considerable 
doubt  about  it,  was  right. 

By  the  act  14  &  15  Vict.  c.  99,  upon  which  this  question  depends, 
it  is  provided  by  section  1  that  the  proviso  in  the  6  &  7  Vict.  c.  85, 
s.  1,  that  no  npminal  or  real  psurty  to  a  suit,  action,  or  proceeding,  shall 
be  competent,  is  repealed ;  and  then,  by  the  2d  section,  it  is  enacted, 
that  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or 
on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in  any 
court  of  justice,  or  before  any  persdh  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties 
thereto,  &c.,  shall,  except  as  thereinafter  excepted,  be  competent  and 
compellable  to  give  evidence,  either  vivd  voce  or  by  deposition,  ac- 
cording to  the  practice  of  the  court,  on  behalf  of  either  or  any  of  the 
parties  to  the  said  suit,  action,  or  other  proceeding.  The  exceptions 
are  stated  in  the  3d  and  following  sections.  The  3d  provides  that 
nothing  therein  contained  shall  render  any  person  who  in  any  crimi- 
nal proceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  sunmiary  conviction,  competent 
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at  compeUable  to  give  evidence  for  or  against  himself  or  herself,  or 
shall  render  any  person  compellable  to  answer  any  question  tending 
to  crynlnate  himself  or  herself,  or  shall  in  any  criminal  proceeding 
render  any  hnsband  competent  or  compellable  to  give  evidence  for  or 
against  his  wife,  or  any  wife  competent  or  compellable  to  give  evi- 
dence for  or  against  her  husband.  The  4th  section  provides  that  the 
statate  shall  not  apply  to  actions  or  proceedings  in  consequence  of 
adultery  or  breach  of  promise  of  marriage.  The  6th  provides  that 
nothing  in  the  act  contained  shall  repeal  any  provision  in  the  7  Will.  4 
&  1  Vict.  c.  26. 

The  question  is  as  to  the  meaning  of  the  2d  and  3d  sections. 

The  words  of  the  2d  section  are  certainly  large  enough  to  include 
every  proceeding  of  every  description  in  which  witnesses  could  be 
examined  —  every  proceeding,  civil  or  criminal,  or  other,  if  there  be 
any,  which  does  not  fall  accurately  within  the  description  of  criminal 
or  civil ;  and  unless  this  case  is  comprised  within  the  subsequent  ex- 
ceptions, parties  to  suits  and  proceedings  of  every  description,  civil 
or  criminal,  are  competent  and  compellable  to  give  evidence  for  and 
against  each  other. 

Then  comes  the  question  as  to  the  meaning  of  the  exception  in  the 
3d  section,  the  only  one  applicable  to  this  case.  Now,  the  first  part 
of  this  exception  embraces  all  criminal  proceedings  for  indictable 
offences,  proceedings  by  indictment,  informations  by  the  Attorney- 
Greneral,  informations  in  the'crown-ofRce,  coroners'  inquisitions,  pre- 
liminary inquiries  on  charges  of  felonies  or  misdemeanors  before 
magistrates,  and  every  other  mode  by  which  indictable  offences  may  be 
mquired  into  or  tried.  This  certainly  does  not  apply  to  this  sort  of 
information  by  the  Attorney- General,  for  this  offence  is  not  indictable. 
Next,  is  this  a  criminal  proceeding  by  which  the  defendant  is  charged 
with  the  commission  of  any  offence  punishable  by  summary  convic- 
tion ?  As  to  its  being  a  criminal  proceeding :  an  information  by  the 
Attorney- General  for  an  offence  against  the  revenue  laws,  is  a  crimi- 
nal proceeding  —  it  is  a  proceeding  instituted  by  the  crown  for  the 
punishment  of  a  crime  —  it  is  a  crime  and  an  injury  to  the  public  to 
disobey  statute  revenue  law ;  and  accordingly,  the  old  form  of  procla- 
mation, made  before  the  trial  of  informations  for  such  onences, 
styles  these  offences  "  misdemeanors."  Is  it  a  proceeding  whereby 
he  is  charged  with  the  commission  of  an  offence  punishable  by  a  sum- 
mary conviction  ?  One  should  conjecture  that  the  intention  was  to 
provide  for  proceedings  before  a  magistrate,  or  commissioner,  ot  other 
person  having  a  power  to  convict  summarily  for  an  offence,  in  which 
proceeding  he  was  charged  with  a  view  to  a  conviction  for  that  offence. 
But  the  words  are  not  so  limited ;  they  are  large  enough  to  embrace 
any  criminal  proceeding,  whether  summary  or  not,  for  any  offence 
which  might  have  been  the  subject  of  inquiry  and  conviction  in  a 
summary  proceeding;  and  if  so,  the  defendant  was  incompetent  to 
be  examined,  for  no  sufficient  reason  can  be  assigned  for  making  a 
party  incompetent  and  nOt  compellable  to  be  a  witness  in  a  proceed- 
ing before  a  magistrate,  and  vet  competent  and  compeUable  on  a  trial 
for  the  very  same  offisnce  beK>re  a  judge  and  jury*     1  an^  tbereCorei 
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of  opinion  that,  in  this  particular  case,  the  witness  was  incompetent, 
and  was  therefore  properly  rejected. 

But  the  legislature  have  not  provided  for  the  case  of  an  infyrma- 
tion  filed  by  the  Attorney-General  for  an  offence  against  the  revenae 
laws,  which  was  neither  indictable,  nor  the  subject  of  a  summary  pro- 
ceeding before  a  magistrate  or  other  person.  This  is  a  casus  omissus 
from  the  exception,  whether  accidental  or  designed  we  need  not 
inquire,  and  falls  within  the  genersd  provision  of  the  2d  section*  In 
like  manner,  are  omitted  the  cases  of  civil  remedies  for  penalties  or 
forfeitures,  where  parties  are  compeUable  and  competent  to  give  evi- 
dence ;  for  it  is  no  objection  to  their  being  so,  that  when  called,  any 
one  has  the  privilege  of  refusing  to  answer  any  questions  tending  to 
criminate  himself;  and  it  is  said  that,  as  every  material  question  would 
have  that  tendency,  and  every  immaterial  one  might  be  rejected,  the 
result  would  be  that  he  would  not  be  bound  to  answer  at  all.  But 
still,  he  is  compellable  to  attend  and  be  sworn  as  a  witness,  and 
whether  he  actually  give's  evidence  or  not,  depends  upon  his  taking 
the  objection.  The  very  act,  however,  of  refusing  to  answer,  when 
called,  woiild  materially  prejudice  the  defendant's  case;  he  i^vould 
stand  in  a  very  different  position  from  that  in  which  he  is  placed  by  a 
plea  of  not  guilty.  This  is  an  evil  which  the  legislature  have  not 
provided  for,  but  it  is  not  probable  that  it  would  often  occur,  as  few 
plaintiffs  would  try  the  experiment  of  calling  the  defendant  in  a  penal 
action.  On  the  other  hand,  the  defendant  in  all  those  cases  not  pro- 
vided for  by  the  statute,  may  be  examined  for  himself,  and  yet  not  be 
compelled  on  cross-examination  to  answer  any  question  tending  to 
render  him  liable  to  the  information  or  action ;  but  then  if  he  did  so, 
his  evidence  would  very  likely  not  profit  him  at  all,  and  the  power  of 
being  examined  on  his  own  behalf  would  be  of  little  avaiL 

All  that  is  necessary,  however,  to  decide  this  case  is,  that  the  infor- 
mation, being  for  an  offence  punishable  on  summary  conviction,  is 
within  the  exception  in  the  3d  section,  and,  therefore,  the  witness  was 
inadmissible,  and  this  rule  ought  to  be  discharged. 

Pollock,  C.  B.  My  learned  brothers,  who  have  preceded  me  in 
giving  judgment,  have,  in  my  opinion,  each  of  them  stated  correctiy 
the  question  before  the  court.  I  entirely  agree  with  my  brother  Martin, 
that  sdl  we  have  to  consider  is,  what  is  the  meaning  of  the  3d  section 
of  the  14  &  15  Vict  c  99.  I  think  it  is  very  clear  that,  but  for  that 
section,  the  present  defendant,  and  probably  every  person  accused  in 
any  court  whatever,  of  any  offence  whatever,  would  be  a  competent 
witness  on  his  triaL  Certain  exceptions  are,  however,  introduced  by 
that  section,  and  there  can  be  no  doubt  that  a  person  charged  by  the 
crown  in  a  criminal  court  of  justice  with  an  offence,  is  not  a  com- 
petent witness. 

The  question,  therefore,  is,  whether  the  defendant,  on  the  present 
occasion,  was  properly  rejected  as  a  witness.  The  solution  of  this 
question  turns  upon  the  following  inquiries.  Is  this  proceeding  by 
the  Attorney-General,  upon  this  sort  of  information  in  the  CTourt  of 
Exchequer,  a  criminal  proceeding  ?     Is  smuggling  an  offenco?     And 
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IS  it  an  offence  punishable  on  summary  conviction  ?  Becajise,  if  these 
tliree  questions  must  be  answered  in  the  aiErmative,  then  the  present 
occasion  is  precisely  within  the  very  words  of  the  3d  section  of  the 
14  &  16  Vict,  c  99,  as  my  brother  Parke  has  just  pointed  out,  and 
the  witness  was  properly  rejected. 

My  brother  Martin  thinks  it  matter  of  doubt  whether  this  proceed- 
ing by  the  Attorney- General  is  a  criminal  proceeding.  His  opinion 
is  that  it  is  not,  and,  if  that  be  the  case,  his  judgment  is  probably  cor- 
rect. He  seems,  also,  as  I  understood  him,  to  think  that  an  infrac- 
tion of  this  branch  of  the  revenue  laws  is  not  an  offence.  The 
conclusion  to  which  I  have  come,  however,  is,  that  all  the  inquiries 
on  which  it^appears  to  me  the  present  question  depends,  ought  to  be 
answered  in  the  affirmative.  In  the  first  place,  I  am  of  opinion  that 
a  proceeding  in  this  court  on  the  part  of  the  Attorney- Greneral,  to 
recover  penalties  by  means  of  an  information  filed  by  him  on  behalf 
of  the  crown,  is  a  criminal  proceeding.  It  is  very  true  that  some  argu- 
ment against  this  is  furnished  by  the  refusal  oi  the  courts  to  receive 
witnesses  to  character  in  such  cases;  but,  on  the  other  hand,  there  is  the 
old  proclamation,  which  is  regularly  made  in  this  court,  (for  although 
some  doubt  was  expressed  during  the  argument  whether  it  has  been 
continued  down  to  the  present  time,  stul,  as  far  as  I  can  learn,  it 
has  been  so  continued,)  by  which  persons  are  invited  to  come  forward 
and  bring  any  charges  they  can  against  the  defendant,  for  that  there 
he  stands  on  his  deliverance,  and  the  form  runs  thus,  that  any  persons 
who  have  any  misdemeanors  to  charge  him  with,  are  those  who  must 
come  forth.  Now,  that  sort  of  proclamation  is  exclusively  used  in 
criminal  courts,  and  on  criminal  proceedings,  and  it  appears  to  me 
that  its  being  used  in  cases  of  this  kind,  outweighs  the  circumstance 
of  evidence  to  character  not  being  receivable  in  them.  I  am,  there- 
fore, of  opinion,  that  this  is  a  criminal  proceeding.  That  it  is  a 
matter  which  may  be  inquired  of  and  punished  on  summary  convic- 
tion, is  perfectly  clear ;  and  the  only  remaining  question  is,  is  it  an 
"  offence  ?  "  I  should  be  very  sorry  if  I  could  bring  myself  to  enter- 
tain any  doubt  about  its  being  such.  I  think  it  is  a  very  grave 
offence  against  the  public ;  and  cannot  distinguish,  in  point  of  either 
law  or  morals,  between  cheating  the  state  and  cheating  a  private 
individual.  I  cannot  distinguish  between  endeavoring  by  conceal- 
ment and  fraud  to  prevent  that  from  being  paid  which  is  necessary 
for  the  public  service,  and  by  similar  concealment  and  fraud,  depriv- 
ing one  of  her  Majesty's  subjects  of  that  which  is  his  lawful  right  and 
due.  It  is  also  punishable  by  fine,  though  it  is  very  true  it  is  not 
punishable  in  any  other  way,  as  my  brother  Martin  has  pointed  out. 
^ut,  although  not  punishable  in  the  ordinary  way  by  indictment,  it  is 
punishable  by  fine,  and  the  fine  may  be  obtained  on  summary  con- 
viction. 

In  my  opinion,  then,  this  being  an  offence  punishable  on  summary 
conviction,  and  the  question  arising  in  a  criminal  proceeding,  the 
defendant  was  not  a  competent  witness,  and  was  very  properly  re- 
jected.    But  as  my  brother  Piatt  is  of  the  same,  opinion  with  my 
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brother  Martin,  and  the  court  is  therefore  divided,  two  and  two,  no 
judgment  can  be  pronounced,  but  the  rule  for  a  new  trial  will  diop» 

At  a  later  period  of  the  day,  the  following  jodgment  was  given 
by 

Platt,  B.  In  the  case  of  The  Aitomey' General  v.  Radloffy  I  was 
not  fortunate  enough  to  be  here  this  morning  when  my  learned 
brothers  gave  their  opinions. 

This  was  an  information  by  the  Attorney-General  to  recover  pen- 
.  alties  for  smuggling  tobacco,  and  upon  the  trial  the  defendant  hiniself 
was  called  to  be  examined  as  a  witness,  whereupon  the  question  arose 
whether  he  was  competent  under  the  late  act  of  pariiament  to  be  so 
examined.  He  was  rejected  by  the  judge,  and  a  motion  was  after- 
wards made  for  a  new  trial  The  matter  has  been  argued  at  a  very 
considerable  length,  and  it  at  last  comes  for  the  judgment  of  the  court 
to  be  pronounced  upon  it,  but  I  am  sorry  to  say  we  are  divided  in 
opinion. 

The  acts  of  parliament  which  give  rise  to  this  question,  namelv, 
the  6  &  7  Vict,  a  85,  and  the  14  &  15  Vict  c  99,  were  manifestly 
passed  for  the  purpose  of  remedying  what  was  considered  an  evil  in 
or  obstruction  to  the  administration  of  justice,  namely,  the  raising  of 
objections  to  persons  offered  as  witnesses.  Tlie  preamble  of  the  first 
of  these  acts  shows  the  object  the  legislature  had  in  view,  and  runs 
^  thus :  ^'Whereas  the  inquiry  after  truth  in  courts  of  justice  is  often 
obstructed  bv  incapacities  created  by  the  present  law,  and  it  is  desir> 
able  that  full  information  as  to  the  facts  in  issue,  both  in  criminal  and 
civil  cases,  should  be  laid  before  the  persons  who  are  appointed  to 
decide  upon  them,  &c."  Having  stated  that  as  the  evil  which  was 
to  be  remedied,  ^for  we  must  not  forget  that  both  these  acts  axe  re- 
medial acts,  ana  therefore  to  be  construed  in  such  a  manner  as  to 
advance  the  remedy  as  much  as  possible,)  the  act  goes  on  to  enact, 
that  ^  no  person  offered  as  a  witness  shall  be  excluded  by  reason 
of  incapacity  from  crime  or  interest  from  giving  evidence,  either  in 
person  or  by  deposition,  according  to  the  practice  of  the  court,  on  the 
trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  in- 
quiry arising  in  any  suit,  action,  or  proceeding,  civil  at  criminal,  in 
any  court  or  before  any  judge,"  and  so  forth,  but  that  all  such  persons 
shall  be  competent  to  be  examined.  Now  if  this  had  stood  without 
the  proviso  which  aft^wards  follows,  who  could  doubt  that  any  man 
brought  before  a  court  of  justice,  under  any  drcumstanoes,  even  a 
man  who  is  indicted  and  on  his  trial  for  a  crime,  might  be  put  into 
the  box  and  examined  as  a  witness  ?  at  least,  no  one  could  doubt  that 
the  extent  of  the  above  expressions  would  be  quite  sufficient  to  in- 
<dude  the  parties  to  a  cause,  as  well  as  all  other  persons  who  had  an 
immediate  and  direct  interest  in  the  victory  on  that  occasion.  But 
the  legislature,  by  a  subsequent  proviso,  guarded  and  excepted  from 
the  enacting  part  of  this  section  the  parties  to  the  suit  and  those  who 
stand  in  the  place  of  parties,  that  is,  lessors  of  plaintiffs,  tenants  of 
premises  sought  .to  be  recovered  in  ejectment,  landlords  defending 
actions  of  replevin  by  means  of  their  tenants,  and  all  persons  in  whi^e 


COURT  OF  EXCHEQUER,  1864  423 

The  Attorney-General  v.  RadlofF. 

immediate  and  individual  behfdf  an  action  is  brought  or  defended* 
This  change  in  the  law  was  found  to  operate  beneficially,  because 
although  undoubtedly  it  promoted  the  commission  of  the  crime  of 
peijury  to  a  great  extent,  yet  it  certainly  on  many  occasions  supplied 
juries  with  the  means  of  discovering  truth  which  they  would  not 
otherwise  have  possessed.  Then  came  the  second  act  of  parliament, 
the  14  Sc  15  Vict  c.  99,  passed  to  amend  the  former,  which,  after  re- 
citing that  it  was  expedient  to  amend  the  law  of  evidence  in  divers 
particulars,  begins  its  enacting  part  by  striking  out  a  great  portion  of 
the  proviso  to  which  I  have  referred,  and  says :  "  So  much  o^  section* 
1,  of  the  act  of  the  6  &  7  of  her  present  Majesty,  c.  85,  as  provides 
that  the  said  act  shall  not  render  competent  any  party  to  any  suit, 
action,  or  proceeding  individually  named  in  the  record,  or  any  lessor 
of  the  plaintiff^  or  tenant  of  premises  sought  to  be  recovered  in  eject- 
ment," and  so  forth,  shall  be  repealed ;  the  consequence  of  which  is 
to  enlai^e  the  enacting  of  the  former  act  The  present  act  then  goes 
on  —  its  2d  section  enacts,  ^^  On  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action, 
or  other  proceeding  in  any  court  of  justice,  or  before  any  person,  hav- 
ing by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in  whose  be- 
half any  such  suit,  action,  or  other  proceeding  may  be  brought  or  de- 
fended, shall,  except  as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence."  And  then  comes  the  3d  section,  which 
raises  the  question  that  was  mooted  before  the  court :  '<  But  nothing 
herein  contained  shall  render  any  person  who  in  any  criminal  pro- 
ceeding is  charged  with  the  commission  of  any  indictable  offence,  or 
any  offence  punishable  on  summary  conviction,  competent  or  com- 
pellable to  give  evidence  for  or  against  himself^  &c." 

It  is  urged  that  the  present  information  is  a  criminal  proceeding,  or 
at  all  events  a  proceeding  for  an  offence  punishable  on  summary  con- 
viction. Let  us  see,  therefore,  what  the  cause  of  this  proceeding  is : 
because  it  does  not  follow  that  every  information  by  the  Attorney- 
General  is  a  criminal  proceeding.  He  may  proceed  by  way  of  infor- 
mation, and  in  fact  declare  against  the  defendant  in  trover,  in  debt, 
in  ejectment ;  in  short,  in  every  species  of  civil  action ;  and  the  infor- 
mation before  us  is  merely  a  civil  action  for  the  purpose  of  recovering 
certain  penalties.  What,  then,  is  a  "  civil  proceeding,"  as  contradis- 
tinguished from  a  ^'criminal  proceeding?"  It  strikes  me  that  the 
true  test  is  to  see  if  the  subject-matter  be  of  a  personal  character ;  that 
is,  if  the  proceeding  relates  to  goods  or  property  which  it  is  sought  to 
recover  by  legal  proceedings,  that  is  a  civil  proceeding ;  but  if  it  is  one 
which  may  at  once  affect  the  defendant  personally,  by  the  imprison- 
ment of  his  body  in  the  event  of  a  verdict  of  guilty  being  pronounced 
against  him,  as  beinc;  a  public  offender,  that  is  what  I  consider  a  crim- 
inal proceeding.  Now,  although  informations  of  this  kind  by  the 
Attorney-Greneral  may  by  some  be  considered  criminal  proceedings, 
I  rather  deem  them  in  the  nature  of  civil  proceedings,  and  exactly 
like  the  old  actions  to  recover  penalties  under  the  Game  Laws,  which, 
as  we  all  remember,  were  civil  proceedings.     Let  us  see  what  the 
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object  of  these  informations  is.  Are  they  for  the  purpose  of  punish- 
ing the  defendant  if  a  verdict  passes  against  him,  as  a  person  guilty 
of  an  offence,  and  immediately  on  conyiction  taking  his  body  ?  No ; 
the  object  is  to  recover  money — to  recover  that  which  by  law  is  made 
a  debt ;  for  by  the  82d  section  of  the  8  &  9  Vict  c  87,  the  act  under 
which  the  penalty  here  is  sought  to  be  recovered,  you  have  this  enact- 
ment :  '^  And  be  it  enacted,  that  all  penalties  and  forfeitures  incurred 
or  imposed  by  this  or  any  act  relating  to  the  customs  or  to  trade  and 
navigation,  shall  and  may  be  sued  for,  prosecuted,  and  recovered,  by 
action  of  debt,  bill,  plaint,  or  information,  in  any  of  her  Majesty's 
courts  of  record,  &c. ; "  and  it  then  goes  on  to  provide  that  those  pen- 
alties and  forfeitures  may  likewise  be  recovered  by  summary  convic- 
tion. Would  any  lawyer  contend  for  a  moment — could  any  one  say 
— that  the  action  of  debt  here  spoken  of  is  a  criminal  proceeding  ?  And 
if  not,  it  must  be  contended  that  the  same  man  who,  if  assailed  in  an 
action  of  debt,  would  be  a  competent  witness  by  force  of  the  14  &  15 
Vict  c.  99,  would  not  be  competent  if  proceeded  against  by  informa- 
tion in  the  Exchequer,  or  before  justices  of  the  peace,  for  the  very  same 
matter  —  a  position  than  which  nothing  can  be  more  absurd. 

For  the  above  reasons  I  think  that  this  was  not  a  criminal  proceed- 
ing, or  any  thing  approaching  to  the  nature  of  a  criminal  proceeding ; 
and  as  the  words  <*  in  any  criminal  proceeding  "  cover  the  whole  of 
the  3d  section  of  the  14  &  15  Vict  c  99,  with  the  exception  of  that 
portion  which  provides  that  nothing  in  the  statute  shall  render  any 
person  compellable  to  criminate  himself,  I  think  this  defendant  was 
competent  to  be  examined  as  a  witness. 

Alderson,  B.,  (who  was  present  in  court  during  the  delivery  of  this 
judgment,)  here  asked :  "  Can  the  defendant  be  a  witness  in  a  <dvil 
action  where  there  is  a  justification  for  felony  ?  " 

Platt,  B.,  continued.  If  a  man  be  indicted  for  an  assault,  he  can- 
not be  a  witness  on  the  trial,  because  that  is  a  criminal  proceeding, 
and  on  conviction  he  might  at  once  be  put  in  prison ;  but  li  an  action 
for  an  assault  be  brought  against,  him,  would  any  one  contend  for 
a  moment  that  he  is  not  rendered  a  competent  witness  by  this  stat- 
ute? 

By  the  language  of  this  act  the  legislature  have,  I  consider,  declared 
their  intention  to  render  parties  in  the  situation  of  this  defendant 
competent  witnesses,  and  we  are  bound  to  carry  out  their  intentions. 
If  the  legislature  think  that  an  incorrect  state  of  the  law,  nothing  is  easier 
than  for  them  to  alter  it  for  the  future ;  but,  as  the  matter  stands,  I 
think  this  rule  ought  to  be  made  absolute,  though  as  the  court  is 
divided,  it  must  necessarily  drop. 

The  rule  thus  falling  to  the  ground,  and  the  crown  about  {o  remain 
in  possession  of  the  verdict, 

Besty  on  the  part  of  the  defendant,  applied  for  leave  to  tender  a  bill 
of  exceptions  to  the  ruling  of  the  judge,  to  be  deemed  as  if  it  had  been 
tendered  at  the  trial 


COURT  OF  EXCHEQUER,  1854  4SS 


Imperial  Gku-light  aod  Coke  Co.  o.  Loadon  Gas-light  Co. 


The  conndel  for  the  crown  offeriog  no  opposition, 

The  Court  granted  the  application,  expressing,  however,  some 
donbt  as  to  whether  a  bill  of  exceptions  lay  on  proceedings  by  infor- 
mation like  the  present. 

4 

Pollock,  C.  B.,  intimated  his  readiness  to  seal  the  biU  of  excep- 
tions; and 

Alderson,  B.,  suggested,  that  in  order  to  save  the  delay  and  ex- 
'  penses  of  a  bill  of  exceptions,  the  question  might  be  reargued  before 
the  barons,  assisted  by  the  judges  of  the  other  superior  courts. 


The  Imperial  Oas-lioht  and  Coke  Company  v.  The  London 

OAS*LieHT    COBiPANT. 
May  SI,  1S54. 

Sktiute  of  LinUkUions  —  Fraud. 

To  a  plea  of  the  statute  of  limitationt,  that  the  canse  of  action  did  not  accrue  within  six 
yean  before  the  suit,  it  is  no  answer  that,  in  consequence  of  the  fraud  of  the  defendant, 
the  plaintiff  was  prevented  from  discovering  the  canse  of  action  before  that  time,  and  that 
he  commenced  his  action  within  six  years  after  he  discovered  it 

The  first  count  of  the  declaration  alleged  that  the  defendants  broke, 
bored,  and  cut  into  certain  gas  main  pipes  and  other  pipes  of  the 
plaintiffs,  and  affixed  and  fastened  gas-pipes  of  the  defendants  and 
other  pipes  thereto,  and  kept  and  continued  the  said  eas-pipes  of  the 
defendants,  and  the  said  other  pipes  so  affixed  and  fastened  thereto, 
for  a  long  time  then  next  following,  by  means  whereof  divers  large 
quantities  of  gas,  of  and  belonging  to  the  plaintiffs,  were  allowed  to 
escape  and  flow,  and  did  escape  and  flow,  from  and  out  of  the  said 
gas  main  pipes  and  other  pipes  of  the  plaintiffs,  and  were  wholly  lost 
to  the  plaintiffs.  The  second  count  raised  some  questions  unneces- 
sary to  notice  at  present,  and  there  were  also  counts  for  the  conver- 
sion of  gas,  for  gas  supplied  to  the  defendants,  and  for  money  received 
by  them  to  the  use  of  the  plaintiffs.  The  defendants  pleaded  to  the 
first  count  and  to  the  common  counts,  that  the  alleged  causes  of 
action  did  not,  nor  did  any  or  either  of  them,  accrue  within  six  years 
before  the  suit  Replications :  First,  to  the  plea,  so  far  as  it  related 
to  the  first  and  third  counts  respectively,  the  plsdntiffs  replied,  that 
the  causes  of  action  in  those  counts  mentioned,  respectively,  accrued 
and  arose  by  and  through  the  secret,  covinous,  and  firaudulent  acts 
of  the  defendants,  in  secretiy,  covinously,  and  fraudulenUy  breaking, 
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boring,  and  cutting  into  certain  gas  main  pipes  and  other  pipes  of 
the  plaintifis,  and  secretly,  covinously,  and  fraudulently  affixing  and 
fastening,  and  keeping  and  continuing  affixed  and  fastened,  gas-pipes- 
of  the  defendants  and  other  pipes  thereto,  as  in  the  first  count  alleged; 
and  in  secretly,  covinously,  and  fraudulently  converting  to  the  de- 
fendants' own  use  gas  of  the  plaintiffi^,  as  in  the  third  count  men* 
tioned,  by  and  through  such  gas-pipes  of  the  defendants  and  such 
other  pipes  by  them  affixed  and  fastened  to  the  said  gas  main  pipes 
and  other  pipes  of  the  plaintiffs ;  and  that  the  defendants,  for  a  long 
space  of  time  after  the  committing  of  the  said  secret,  coyinous,  and 
fraudulent  acts,  and  continually  until  a  time  within  six  years  next 
before  the  commencement  of  this  suit,  actively  endeavored,  covin- 
ously and  fraudulently,  to  hide  and  conceal,  and  did  thereby  covin- 
ously and  fraudulently  hide  and  conceal,  from  the  plaintiffs,  the  said 
several  secret,  covinous,  and  fraudulent  acts,  and  each  of  them ;  and 
the  plaintifis,  during  all  that  time,  and  continually  until  a  time  within 
six  years  next  before  the  commencement  of  this  suit,  by  and  through 
the  covin  and  fraud  of,  and  practised  by,  the  defendants,  were  pre- 
vented from  discovering  or  knowing,  and  did  not  discover  or  know, 
of  the  existence  of  the  said  causes  of  action  in  the  said  first  and  third 
counts  mentioned  respectively,  or  any  of  them ;  and  the  plaintiflb  first 
discovered  and  knew  of  the  last-mentioned  several  causes  of  action, 
and  each  of  them,  within  six  years  next  before  the  commencement 
of  this  suit.  Secondly,  to  the  plea,  so  far  as  it  related  to  the  third 
and  fourth  counts,  that  those  causes  of  action  accrued  and  arose  by 
and  through  the  secret,  covinous,  and  fraudulent  acts  of  the  defend- 
ants in  this,  to  wit ;  that  the  defendants  secretly,  covinously,  and 
fraudulently  broke,  bored,  and  cut  into  certain  gas  main  pipes  and 
other  pipes  of  the  plaintiffs,  and  secretly,  covinously,  and  fraudulently 
affixed  and  fastened,  and  kept  and  continued  amxed  and  fastened, 
gas-pipes  of  the  defendants  and  other  pipes  thereto,  as  in  the  first 
count  alleged ;  and  that  by  and  through  the  said  gas-pipes  of  the  de- 
fendants, and  the  said  other  pipes  so'  by  them  affixed  and  fastened  as 
aforesaid,  the  defendants  secretly,  covinously,  and  fraudulently  con- 
verted to  the  defendants'  own  use  gas  of  the  plaintiffs,  and  the  de- 
fendants by  and  through  the  same  secretly,  covinously,  and  fraudu- 
lently took  and  used  gas  of  the  plaintiffs,  and  supplied  and  caused 
the  plaintiffs,  unknowingly  to  the  plaintiffs,  to  supply  gas  of  the 
plaintiffs  to  and  for  the  defendants  and  divers  other  persons,  as  in  the 
fourth  count  alleged ;  and  secretly,  covinously,  and  fraudulently,  and 
unknowingly  to  the  plaintiffs,  took  and  received  from  divers  persons 
to  whom  the  gas  of  the  plaintiffs  was  so  supplied  as  aforesaid,  the 
price  and  value  of  such  last-mentioned  gas,  as  in  the  said  fifih  count 
alleged ;  and  the  money  payable  in  the  fourth  and  fifth  counts  men- 
tioned, was  money  claimed  by  the  plaintifis  for  the  gas  so  supplied 
and  caused  to  be  supplied,  and  for  the  price  and  value  thereof  so 
taken  and  received  by  the  defendants  as  last  aforesaid ;  and  that  the 
defendants,  after  the  committing  of  the  said  secret,  covinous,  and 
fraudulent  acts  hereinbefore  mentioned  respectively,  and  continually 
until  a  time  within  six  years  next  before  the  commencement  of  this 
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suit,  actively  endeavored,  covinonsly  and  firandolently,  to  hide  and 
conceal,  and  did  thereby  covinonsly  and  fraudolently  hide  and  con- 
ceal, from  the  plaintiffs  the  said  several  secret,  covinous,  and  frandn- 
lent  acts  hereinbefore  mentioned  respectively,  and  each  of  them ;  and 
the  plaintifis  dnring  all  that  time,  and  continaally  nntil  a  time  within 
six  years  next  before  the  commencement  of  this  suit,  by  and  through 
the  covin  and  fraud  practised  by  the  defendants,  were  prevented  from 
discovering  or  knowing,  and  did  not  discover  or  know,  of  the  exist- 
ence of  the  said  causes  of  action  in  the  said  fourth  and  fifth  counts 
respectively,  or  any  of  them ;  and  the  plaintiffs  first  discovered  and 
knew  of  the  last-mentioned  several  causes  of  action,  and  each  of 
them,  within  six  years  next  before  the  commencement  of  this  suit 
To  both  these  replications  the  defendants  demurred,  and  the  plainti£& 
joined  in  demurrer. 

BovWy  for  the  defendants.  The  question  raised  in  this  case  is, 
whether  in  a  court  of  law  a  plaintiff  can  relieve  himself  from  the 
operation  of  the  statute  of  limitations  by  saying,  that,  owing  to  the 
firaiud  and  covin  of  the  defendant,  he  was  not  acquainted  with  the 
cause  of  actioh  until  the  period,  limited  by  the  statute,  for  bringing 
an  action  had  expired.  The  point  has  never  been  decided  in  a  court 
of  law,  but  authority  respecting  it  is  to  be  found  in  courts  of  equitv. 
In  Blair  v.  Bromley^  5  Hare,  m2,  Sir  J.  Wigram,  V.  C,  says :  "  In 
order  that  my  decision  in  this  case  might  be  placed  on  as  broad  a 
basis  as  possible,  I  have  endeavored  to  inform  myself  how  the  case 
would  stand  at  law,  if  the  plaintiffs  had  brought  the  action  at  law 
against  the  defendant,  founded  only  on  the  receipt  of  the  money.  It 
is  admitted  that  the  statute  of  limitations  would  have  been  an  answer 
to  the  demand.  I  have  endeavored  to  inform  myself  whether  there 
was  any  form  of  action  by  which  the  plaintiffs'  proceedings  at  law 
might  have  avoided  the  statute  of  limitations ;  and  I  believe  I  am 
correct  when  I  say,  there  is  no  proceeding  at  law  bv  which  they  could 
have  avoided  the  effect  of  the  statute;  —  no  proceeding  founded  solely 
on  any  distinction  arising  out  of  the  fraud.  The  consequence  is,  that 
the  plaintiffs  have  lost  their  remedy  at  law  ;  and  they  are  remediless 
unless  relief  be  given  in  this  court  The  jurisdiction  of  this  court  is 
assumed  on  the  ground  of  the  fraud,  and  the  time  will  run  only  from 
the  discovery  of  the  fraud."  Many  cases  have  established  the  prin- 
ciple that  the  statute  of  limitations  runs  from  the  accruing  and  not 
from  the  discovery  of  the  cause  of  action. 

[Platt,  B.     Yes.    There  is  Short  v.  JIT  Carthy,  3  B.  &  Al.  626. 

Martin,  B.  Several  cases  have  occurred  of  attorneys  misappro- 
priating money  intrusted  to  them  for  investment,  but  the  fraud  not 
having  been  discovered  until  the  statute  of  limitations  has  run  out, 
the  party  has  been  held  without  remedy. 

Aldbrson,  B.  It  constantiy  occurs  in  coal-mines  that  one  man 
takes  the  coals  of  another,  ana  by  fraud  prevents  its  being  found  out 
for  more  than  six  years,  yet  that  is  no  answer  to  the  statute  of  limi- 
tations, and  is  a  hardship  which  can  only  be  remedied  by  the  legis- 
lature.] 


428  COURT  OF  EXCHEQUER,  1854. 

Imperial  Gas-light  and  Coke  Cp.  v.  London  Gas-Ugfat  Co. 

[He  was  then  stopped] 

WildCy  for  the  plaintifTs.  The  point  on  which  this  case  depends 
has  never  been  judicially  determined,  and  must,  therefore,  be  decided 
according  to  the  established  principles  of  law.  The  courts  should 
deal  with  the  statute  of  limitiations  as  they  have  done  with  many 
statutes,  that  is,  construe  it  by  equity  to  reach  cases  clearly  ^thin 
its  scope  and  intention,  though  not  precisely  within  its  language. 
Now,  it  is  a  weU-known  rule  of  law  that  no  man  shall  be  alloived  to 
take  advantage  of  his  own  wrong,  and,  consequently,  where  a  man, 
through  his  premeditated  fraud,  prevents  another  bringing  his  actioa 
within  the  time  prescribed  by  the  statute  of  limitations,  he  ought  not 
afterwards  to  be  allowed  to  set  up  that  statute  as  a  defence.  It  is 
the  same  as  if  a  plaintiff,  going  to  take  out  his  writ  on  the  last  day 
of  the  six  years,  were  forcibly  seized  by  the  defendant,  and  locked  up 
until  the  next  morning. 

Pollock,  C.  R  On  these  replications  our  judgment  must  be  £or 
the  defendants.  The  statute  of  limitations  expressly  points  out  cer- 
tain cases  in  which  it  is  not  to  run,  that  is,  the  cases  of  persons  onder 
certain  species  of  incapacity,  but  it  does  not  make  any  exception  in 
favor  of  persons  laboring  under  any  other  incapacity,  and  we  cannot 
graft  upon  the  statute  the  exception  here  sought  to  be  grafted  on  it, 
namely,  where  by  the  fraud  of  the  defendant  the  plaintiff  has  been 
prevented  fit>m  asserting  his  rights  within  the  time  prescribed  by  the 
statute.  The  truth  is,  that  there  are  certain  classes  of  actions  in 
which  there  is  ^at  difficulty  in  ascertaining  the  facts.  To  take  one 
instance.  Lord  Tenterden,  who  brought  in  the  9  Greo.  4,  c  14,  in  a 
conversation  with  me,  stated  that  the  reason  of  his  inserting  the  6th 
section  was,  that  he  observed  for  years  that  there  were  always  in  his 
paper  for  trial  two  or  three  actions  brought  for  giving  fraadolent 
characters,  and  observing,  further,  that  those  actions  always  succeeded, 
he  suspected  something  wrong,  for  the  defendant,  in  such  cases,  must 
sometimes  have  a  good  defence.  He,  therefore,  brought  in  a  bill 
which  passed  into  what  I  think  one  of  the  most  salutary  statutes  in 
our  law,  which  enacts,  among  other  things,  that  no  action  shall  be 
brought  to  charge  any  person  on  any  representation  of  character, 
however  fraudulent,  and  however  expressly  given  with  intent  to  pro- 
duce mischief,  unless  the  representation  be  in  writing.  And,  I  believe, 
if  we  were  to  hold  the  legislature  as  having  enacted  that  tiie  statute 
of  limitations  should  not  run  whenever  the  jury  are  satisfied  that  a 
fraud  has  been  practised  to  prevent  its  operation,  it  would  not  only 
give  rise  to  much  litigation,  but  to  that  which  the  law  abhors,  con- 
tinual litigation :  ^  Interest  reipubficsB  ut  sit  finis  litium."  The  stat- 
ute of  limitations  has  been  called  a  statute  of  peace,  but  if  the  con- 
struction here  contended  for  by  the  plaintiffs  were  to  prevail,  when- 
ever there  was  a  case  of  hardship  or  suggestion  of  fraud,  you  would 
have  an  action  brought,  though  the  statute  had  expired,  and  have  it 
urged  that  the  matter  was  for  the  jury,  and  not  for  the  court 
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Alderson,  B.     There  would  be  no  statute  of  limitations  against  a 
widow  with  six  children. 

Platt,  B.,  and' Martin,  B.,  concurred. 

JudgmetU  for  the  defendants? 


Ex  parte  Summers,  in  re  JVTKillar  v.  Summers. 

May  27,  1854. 

County  Court  —  Certiorari  —  Prohibition — Interpleader. 

Ko  certiorari  lies,  to  temoTO  into  a  tnperior  conrt  interpleader  proceedings  in  a  connty 
eonrt. 

The  officer  of  a  county  court  who  has  seized  goods  in  execution,  under  process  of  that  court, 
is  not  required  to  retire  from  possession  of  them  because  an  interpleader  summons  has 
been  Issued. 

It  is  no  ground  for  a  prohibition  to  a  county  court,  that,  under  process  from  that  court  to 
levy  a  sum  within  its  jurisdiction,  the  officer  has  seized  property  to  a  greater  amount 

A  PLAINT  between  M'Killar,  plaintiff,  and  Summers  the  younger, 
defendant,  was,  on  the  3d  May,  heard  by  the  judge  of  the  County 

1  In  many  American  States,  it  is  now  ulently  concealed   it  from  the  plaintiff, 

expresdy  enacted  that  a  fraudulent  con-  Smith  ▼.  Bishop ^  9  Vermont,  110;  Troup 

ceaiment  by  a  defendant,  of  any  cause  of  t.   Smith,   20  Johnson,  23;    Ooihhout  y. 

action,  from  the  knowledf^e  of  the  person  Thomnson,  Id.  277  ;    CaUis  ▼.  Waddy,  2 

entitled  thereto  extends  tne  time  in  which  Mumiord,  511 ;  Hamilton  t.  Shepherd^  2 

the  action  may  be  brought,  to  sixjears  Murphy,  125;  Leonard  y.  Pitney^  5  Wend» 

from  the  time  such  fraucf  shall  be  discov-  SO;    MUe8  ▼.  Berry,  1  Hill,  (8.  C.)  296; 

ered  by  the  party  interested.     Such  is  the  Cocke  v.  McGinnis,  Mart.  &  Yerg.  361 ; 

law  in  Massachusetts.    Mass.  Rev.  Sts.  c.  Fee^y,  Fee,  10  Ohio,  469 ;   Allen  y.  MilUf 

120,  8. 12.    Maine  Rev.  Sts.  c.  146,  s.  18.  17  Wend.  202. 

But  it  has  been  held  in  many  States,  And  in  those  States  where  such  fnxid 

that  such  would  be  the  effect  of  fraud,  is  held  to  avoid  the  statute  bar,  a  very 

even  without  any  statutory  provision  on  clear  case  of  fraud  and   concealment  is 

the  subject     First  Mass,  Turnpike  Com-  held  essential ;  for  if  the  party  defrauded 

pany  v.  Field,  3  Mass.  201 ;  Homer  v.  Fish,  either  discovered  his  rights,  or  had  the 

1  Pick.  435 ;   Welles  v.  Fish,  3  Pick,  74 ;  means  of  discovering  them,  but  neglected 

Sherwood  v.  Sutton,  5  Mason,  143 ;  Jones  so  to  do,  he  cannot  avail  himself  of  the 

Y.    Conoway,  4   Yeates,  109 ;    Harrel  v.  defendant's  fraudulent  design  or  attempt 

Kelly,  2  McCord,  426 ;    Pennock  v.  Free-  to  keep  him  in  ignorance.     See  Famam 

man,  1   Watts,  401;  Croft  v.  Arthur,  3  v.  Brooks,  9  Pick.  213;  McKown  v.  Whit- 

Desaussure,  223.  more,  31  Maine,  448 ;  Cole  v.  McGUuhry^ 

On  the  other  hand,  numerous,  respect-  9  Greenl.  (Bennett's  ed.)  131,  and  note, 

able,  and  well-considered  authorities  nave  A  fortiori,  the  concealment,  bv  an  insol- 

adopted  a  contrary  doctrine,  and  concur  vent  debtor  who  has  been  discharged,  of' 

with  the  case  in  the  text,  that  at  law,  in-  acts  which  would  render   his    discharffe 

dependent  of  an^  express  provision,  the  void,  is  not  snch  a  concealment  of  tne 

statute  of  limitations  be^ns  to  run  from  cause  of  action,  as  will  extend  the  statute, 

the  time  the  cause  of  action  first  accrued,  Bice  v.  Burt,  4  Cush.  208. 
notwithstanding  the  defendant  has  fraud- 
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Court  of  Kent,  holden  at  Rochester,  and  an  order  made  on  the 
defendant  to  pay  23/.  5^.  3d,  debt,  together  with  5L  Is.  8iL  costs. 
Under  this  order  execution  was  issued,  and  a  brick  field  supposed  to 
belong  to  the  defendant  entered,  and  certain  goods  and  chattels 
therein,  likewise  supposed  to  belong  to  him,  seized  and  taken  pos- 
session of  by  the  bailiff  of  the  court  James  Summers,  the  elder, 
having  laid  claim  to  them,  the  following  interpleader  smnmons  was 
served  on  the  6th  instant :  — 

• 

^  Between  Peter  M'KiUar,  plaintiff,  and  James  Summers  the  younger, 

defendant. 
"  James  Summers  the  elder,  of  &c., 

^'  You  are  hereby  summoned  and  required  to  appear  at  a  court  to  be 
holden  at  Rochester,  on  the  7th  June,  1854,  at  the  hour  of  ten  in  the 
forenoon,  touching  a  claim  made  by  you  to  certain  goods  and  chattels 
seized  and  taken  in  execution  under  process  issued  out  of  this  court,  in 
this  action,  and  in  default  of  your  then  establishing  such  claim,  the  said 
goods  and  chattels  will  be  sold  according  to  the  exigency  of  the  said 
process;  and  take  notice  that  you  are  hereby  required  five  days 
before  the  said  7th  June,  1864,  to  deliver  to  the  officer  in  charge  of 
the  said  process,  and  to  leave  at  my  office,  at  Rochester,  a  particular 
of  the  goods  and  chattels  so  claimed  by  you,  and  of  the  grounds  of 
your  claim,  and  in  such  particular  you  are  fully  to  set  forth  yonr 
name,  description,  and  address. 

"  Given  under  the  seal  of  the  court,  this  6th  May,  1854. 

"  George  Ackworth,  Clerk  of  the  Court 

"  To  Mr.  James  Summers  the  elder,  &c." 

Worsley,  on  the  part  of  the  claimant,  moved  either  for  a  certiorari^ 
to  remove  the  interpleader  into  this  court,  or  for  a  prohibition  to  the 
county  court  to  proceed  further  in  the  matter.  This  application  was 
founded  on  an  affidavit  of  the  claimant,  stating  the  above  facts,  and 
that  the  goods  and  chattels  seized  were  of  the  value  of  400^  at  least 
The  right  to  remove  proceedings  from  an  inferior  court  by  certiararit 
is  a  common  law  right,  which  can  only  be  taken  away  by  express 
enactment  Now  no  statute  takes  away  that  right  in  the  case  of 
interpleader  proceedings  in  county  courts,  and  there  being  no  appeal 
in  such  cases  is  an  additional  reason  why  a  certiorari  should  lie. 

[Pollock,  C.  B.  A  certiorari  only  lies  to  remove  a  record;  here 
there  is  no  record  to  remove.  It  lies  to  remove  a  cause  from  the 
county  court,  but  this  interpleader  is  a  mere  excrescence  on  a  cause 
there. 

Alderson,  B.  The  cause  in  the  county  court  has  been  heard  and 
determined,  and  this  interpleader  is  merely  an  interlocutory  proceed- 
ing to  satisfy  the  conscience  of  the  county  court  judge  as  to  whether 
certain  goods  seized  under  its  process  are  the  property  of  A  or  of  B. 
Being  thus  an  ancillary  proceeding  to  obtain  information  for  a  court, 
it  must  begin  and  end  in  the  court  that  requires  the  information.  A 
certiorari  no  more  lies  to  remove  such  a  proceeding  as  this  than  it 
would  to  remove  proceedings  in  the  county  court  for  contempt  of 
that  court,  or  the  summons  of  a  judge  at  chambers. 
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Martin,  B.  In  Durani  v.  Tbrn/tn,  11  Law  T.  267,  it  was  held, 
that  as  the  superior  courts  of  common  law  have  no  jurisdiction  to 
try,  or  machinery  to  deal  with,  questions  involving  partnership 
accounts,  such  a  cause  of  action,  if  brought  in  a  county  court  under 
the  9  &  10  Vict.  c.  95,  s.  65,  cannot  be  removed  into  them.] 

Then  there  are  two  grounds  on  which  the  court  ought  to  issue  a 
prohibition.  First,  the  effect  of  the  interpleader  sunmions  being  to 
suspend  the  execution,  the  coimty  court  ought  to  have  directed  its 
bailiif  to  retire  from  possession  of  the  property  until  the  summons 
was  heard  and  determined.  In  Re  Hardy  v.  WaOcer^'ex  parte  M^Fee^ 
23  Law  J.  Rep.  (n.  s.)  Q.  B.  57,  s.  c.  24  Eng.  Rep.  448,  it  was  held 
that  where  a  county  court  judge  decides  that  the  particulars  of  a 
claim  in  an  interpleader  summons  are  not  sufficient  according  to  the 
rules  made  under  the  County  Courts  Act,  and  refuses  on  that 
account  to  hear  the  claimant,  a  prohibition  lies  to  stay  the  further 
proceedings  under  the  execution,  if  the  particulars  ouriit  to  have 
been  held  sufficient  Piatt,  B.,  there  says :  ^  The  interpleader  sum- 
mons ought  to  be  properly  disposed  of  before  the  county  court  judge 
proceeds  any  further;"  and  Parke,  B.,  says:  "The  jurisdiction  of 
the  county  court  to  go  on  with  the  plaint  is  taken  away  as  soon  as 
the  claim  is  properly  put  forward." 

[Platt,  B.  No.  It  was  the  duty  of  the  bailiff  to  keep  possession 
of  the  goods  until  the  interpleader  was  decided.  Most  probably 
w^ere  he  to  retire  from  possession,  the  party  not  entitled  to  the  goods 
would  carry  liiem  off.  You  might  as  well  contend  that  a  sheriff 
executing  &e  process  of  a  superior  court  should  i^ire  whenever  an 
interpleader  takes  place.] 

Secondly,  in  this  case  it  appears  that  goods  were  taken  in  execu« 
tion  to  the  value  of  400^,  a  sum  exceeding  502.  the  limit  of  the  juris- 
diction of  the  county  court 

[Pollock,  C.  B.  Where  a  suit  is  regularly  brought  in  the  county 
court,  and  its  officer  deals  with  property  to  any  amount,  all  questions 
respecting  that  must  be  determined  in  that  court,  and  we  cannot 
interfere. 

Alderson,  B.  The  county  courts  would  do  well  to  follow  the  prac- 
tice of  the  superior  courts  in  matters  of  this  kind,  that  is,  require  the 
amount  levied,  ot  so  much  of  it  as  may  suffice  for  the  purpose,  to  be 
brought  into  court  to  satisfy  the  execution;  and  if  the  amount 
levied  is  insufficient  for  that  purpose,  then  direct  the  party  to  pay  in 
or  find  security  for  so  much  more  as  may  be  requisite. j 

Bade  refused. 
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Theobald  v.  The  Railway  Passengers  Assurance  Compant. 

June  IS,  1854. 

Railway  Accident  —  Damages  —  Insurance. 

A  company  called  "The  Bailwaj  Passengers  Assurance  Company,*^  incorporated  bj  statute, 
entered  into  a  contract  of  insurance  with  a  party,  whereby  they  undertook  to  pay  1000/., 
to  his  legal  representatives  in  the  event  of  death  happening  to  the  assured  from  railway 
accident  whilst  travelling  in  any  class  carriage,  on  any  line  of  railway  in  Great  Britain  or 
Ireland,  a  proportionate  part  of  that  sum  to  Be  paid  to  the  assured  himself  in  the  event  of 
his  sustainmg  any  personal  injury  by  reason  of  such  accident.  The  assured  travelled  in 
a  railway  carriage  to  a  certain  place,  and  in  getting  out  of  the  carnage  after  the  train 
stopped  met  with  an  injury,  without  any  negligence  on  his  part,  and  in  consequenoe  of  the 
step  of  the  carriage  being  accidentally  slippery :  — 

Held,  first,  that  this  was  a  railway  accident  within  the  meaning  of  the  policy. 

Secondly,  that  the  assured  could  only  recover  for  the  personal  expense  and  pain  occasioned 
to  him  by  the  injury,  and  was  not  entitled  to  damages  fdr  loss  of  time  or  loss  of  profit 
occasioned  by  it. 

Thirdly,  that  it  was  not  a  trae  measure  of  damage  to  assume  1,000^.,  the  sum  insured,  ai 
the  value  of  life,  and  estimate  a  proportionate  sum  for  the  injury  sustained. 

Per  Pollock,  C.  B.,  where  a  party  is  unintentionally  iniured  by  the  act  of  another,  it  is 
unmanly,  though  undoubtedly  legal,  to  claim  damages  ror  pain  and  su£fering. 

The  declaration  stated,  that,  in*  consideration  of  12.  paid  by  the 
plaintiff  to  the  defendants,  the  defendants  made  and  entered  into  a 
certain  ticket  and  contract  of  assurance  in  writing  with  the  plaintiff, 
in  the  words  and  figures  following,  that  ^s  to  say :  — 

^  Railway  Passengers  Assurance  Company. 

.  "  Empowered  by  special  act  of  parliament,  12  &  13  Vict,  c  40. 
Capital,  One  Million.  Offices,  No.  3,  Old  Broad-street,  London. 
Insurance  ticket,  £1,000,  No.  a  4113.     Premium  £1. 

<<Mr.  Robert  Theobald,  of  11,  Grove-terrace,  Kentish-town,  is 
hereby  assured  by  the  Railway  Passengers  Assurance  Company  in 
the  sum  of  1,000^,  to  be  payable  to  his  legal  representatives,  accord- 
ing to  the  conditions  hereupon  indorsed,  in  the  event  of  death  hap- 
pening to  the  said  assured  from  railway  accident  whilst  travelling 
in  any  class  carriage  on  any  line  of  railway  in  Great  Britain  or  Ire- 
land, or  a  proportionate  part  of  the  said  1,000^  will  be  paid  to  the 
assured  himself  in  the  event  of  his  sustaining  any  personal  injury  by 
reason  of  such  accident,  such  insurance  to  be  in  full  force  and  effect 
from  the  date  hereof  until  the  17th  day  of  May,  1854.  Dated 
Tuesday,  the  17th  day  of  May,  in  the  year  of  our  Lord  1853. 

"  Received  IL  Alfred  Roofe,  Cashier. 

"  William  John  Vian,  Secretary^ 

''  Railway  Passengers  Assurance  Company —  Conditions  of  Assurance* 
''  1.  The  assured  in  case  of  personal  injury,  or  his  legal  representa- 
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tives  in  the  event  of  his  death,  must  give  notice  thereof  in  writing  to 
the  company,  at  their  offices  in  London,  within  a  reasonable  time 
after  the  said  injury  or  death,  otherwise  the  assurance  hereby  effected 
will  be  null  and  void. 

<'  2.  Such  notice  must  set  forth  the  christian  and  surname,  occu« 
pation,  and  address  of  the  assured,  and  of  the  person  giving  the 
notice. 

<^  3.  In  the  event  of  any  dispute  arising  as  to  the  sum  to  be  paid  to 
the  assured  by  way  of  compensation  for  personal  injury,  the  same 
shall  be  settled  by  arbitration,  in  conformity  with  the  provisions  of 
the  company's  special  act  of  parliament. 

^  4.  As  the  company  limits  the  risk  on  any  one  life  to  the  sum  of 
1,000^,  no  second  ticket  of  this  company  for  the  assurance  of  such 
liife  will  be  available  during  the  period  for  which  this  ticket  is 
issued." 

It  then  alleged  that  the  plaintiff,  after  the  17th  May,  1853,  and 
bef<»e  the  17th  May,  1854,  was  lawfully  travelling  in  a  certain  rail- 
way carriage,  on  a  line  of  railway  in  Great  Britain,  and  whilst  so 
travelling  sustained  a  personal  injury,  by  reason  of  a  railway  acci- 
dent, within  the  true  intent  and  meaning  of  the  said  ticket  and 
contract  of  assurance,  and  which  was  not  caused  by  his  own  negli- 
gence or  wilful  act,  whereby  he  became  lame  and  disabled  &om 
attending  to  his  business,  and  so  continued  for  a  long  time,  and 
Buffered  great  pain,  and  was  compelled  to  remain  at  several  places  at 
gr^at  expense  in  his  said  journey  before  arriving  at  his  home,  and  to 
procure  medical  attendance,  and  incurred  a  great  loss  of  time  and 
business  both  at  home  and  -  abroad,  whereby  he  sustained  and  was 
put  to  great  loss  and  expense.  The  declaration  then  proceeded  to 
aver  performance  by  t|ie  plaintiff,  notice  in  writing  to  the  defendants 
of  the  accident,  that  the  defendants  repudiated  their  liability  to  make 
any  compensation,  and  that  no  dispute  ever  arose  between  them  and 
the  plaintiff  as  to  the  amount  of  compensation,  &c.  Pleas — first, 
tiiat  the  defendants  did  not  make  or  enter  into  the  said  ticket  or 
contract  of  assurance,  &c. ;  and  secondly,  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  the  plaintiff,  and  not  by 
reason  of  any  railway  accident  within  the  true  intent  and  meaning 
of  the  said  ticket  or  contract  of  assurance,  &c.  Issue  on  both  pleas. 
At  the  trial,  before  Pollock,  C.  B.,  it  appeared  that  the  defendant 
company  had  been  incorporated  by  statute,  under  the  name  and  style 
of  ^^  The  Railway  Passengers  Assurance  Company,"  and  was  formed 
^  for  the  purpose  of  insuring  compensation  for  loss  of  life  or  for  per- 
sonal injury  to  persons  travelling  by  railway,  whether  arising  from 
accident  or  negugence."  Certain  powers  had  been  conferred  on  it 
by  the  12  &  13  \^ct  c.  40,  (local  and  personal ; )  but  that  statute, 
with  the  exception  of  certain  provisions  relating  to  stamp  duties, 
immaterial  to  the  present  purpose,  was  repealed  by  the  15  Vict  c.  100, 
Hocal  and  personal,)  intituled  ^<  An  act  to  confer  additional  facilities 
lor  the  insurance  of  railway  passengers  and  other  persons  by  the 
Railway  Passengers  Assurance  Company."  The  parts  of  this  statute 
VOL.  XXVI.  37 
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bearing  on  the  questions  raised  in  the  (fase  are  as  follow :  Section  3. 
**  It  shall  be  lawful  for  the  Railway  Passengers  Assurance  Company 
to  insure  compensation  for  loss  of  life  dt  personal  injury  to  persons 
travelling  by  railway,  whether  arising  from  accident  or  negligence  ; 
and,  in  adcution  to  such  power,  it  shall  be  lawful  for  the  company 
to  insure  compensation  to  any  person,  or  his  legal  personal  repre- 
sentatives, for  or  on  account  oi  any  injury  caused  by  any  accident 
whatever  other  than  accidents  occurring  to  persons  travelling  by 
railway."  Section  4.  "  Every  contract,  ticket,  or  other  instrument 
whereby  the  company  shall  become  bound  to  pay  any  sum  of  money 
by  way  of  compensation  to  any  person,  or  his  legal  representatives, 
for  or  on  account  of  any  injury  caused  by  accident  generally,  whether 
resulting  in  death  or  otherwise,  which  may  be  sustained  by  such 
person,  shall  be  deemed  and  taken  to  be  a  contract  of  insurance 
within  the  meaning  and  for  the  purposes  of  this  act ;  and  any  such 
contract  may  be  in  such  form  and  may  be  issued  in  such  manner  as 
the  company  may  determine,  and  may  contain  such  conditions,  not 
inconsistent  with  the  provisions  of  this  act^  as  may  be  specified 
therein ;  provided,  nevertheless,  that  in  all  cases  contracts  or  tickets 
of  insurance  for  particular  journeys  by  railway  issued  under  the 
authority  of  this  act  shall  be  held  to  be  a  valid  execution  on  the  part 
of  the  company  of  the  contract  set  out  in  the  schedule  to  this  act, 
and  that  no  other  matter  or  thing  shall  be  required  to  be  done  by  the 
company  in  order  to  legally  bind  the  company  to  the  due  perform- 
ance thereof."  Section  8.  ^^  As  regards  holders  of  insurance  tickets  for 
particular  journeys  by  railway,  in  the  event  of  personal  injury  or 
death,  whether  arising  from  accident  or  negligence,  happening  to  the 
bond  fide  holder  of  any  insurance  ticket  issued  by  the  company 
during  the  journey  in  respect  of  which  such  ticket  shall  have  been 
issued,  such  bond  fide  holder,  or  his  legal  representative,  or  in  case 
such  bond  fide  holder  shall  be  a  married  woman,  then  her  husband, 
may  recover  on  the  said  contract  or  policy  set  out  in  the  said 
schedule  in  an  action  at  law,  as  fully  and  eitectually  as  if  the  com- 
pany had  duly  and  effectually  and  regularly  executed  the  said 
contract  or  policy,  and  delivered  the  same,  so  executed,  to  such  bond 
fide  holder  on  the  marking  and  issuing  of  the  said  insurance  ticket, 
and  the  company  shall  be  taken  to  have  fully  and  effectually  con- 
tracted with  and  agreed  to  insure  such  bond  fide  holder,  according 
to  the  terms  and  the  true*  intent  and  meaning  of  the  said  contract 
or  policy  by  the  marking  and  issuing  of  the  said  ticket,  and  no  fur- 
ther or  other  act  on  the  part  of  the  company  shall  be  necessary  to 
legally  bind  them  to  perform  the  same :  provided  always,  that  no 
action  shall  be  brought  thereon  against  the  company  until  after  the 
expiration  of  one  month  after  notice  thereof."  Sections  12, 13,  and  14, 
requires  notice  of  the  death  or  injury  to  be  given  to  the  company 
within  fourteen  days,  and  empower  the  company  to  examine  the 
body  6r  person,  &c.  Section  15.  ^^  In  all  cases  other  than  those  of 
death,  within  thirty  days  after  the  company  shall  have  received  such 
notice  as  aforesaid,  the  company  shedl  offer  ^such  amount  of  compen- 
sation as  to  the  company  shall  seem  just  and  reasonable,  in  proper- 
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tion  to  the  extent  of  the  injury,  and  to  the  sum  payable  in  case  of 
death ;  regard  being  had  to  the  particular  premium  of  insurance 
i^hich  shall  have  been  paid  by  such  holder  or  party,  by  leaving  a  notice 
thereof  at  the  address  given  by  him  as  aforesaid."  Having  provided 
that  in  all  cases  where  compensation  is  offered  by  the  company,  and 
the  amount  of  it  disputed  by  the  claimant,  the  question  shall  be 
determined  by  arbitration,  the  statute  proceeds  in  its  35th  section  to 
enact,  that  no  contract  of  the  company,  or  any  compensation  received 
or  recoverable  by  virtue  of  such  contract,  either  under  the  act  or 
otherwise,  shall  be  held  to  prejudice  or  affect  any  right  of  action, 
claim,  or  demand,  which  any  person,  or  his  executors  or  administra- 
tors, may  have  against  any  other  company,  or  any  person,  either  at 
common  law  or  by  virtue  of  the  9  &  10  Vict.  c.  93,  or  any  other  act 
of  parliament,  for  the  injury,  whether  fatal  or  otherwise,  in  respect  of 
i^hich  such  compensation  shall  have  been  received  or  be  recoverable. 
The  schedule  referred  to  in  the  act  is  as  follows :  — 

<<  The  Railway  Passengers  Assurance  Company, 

<^  Empowered  by  an  act,  &c.,  and  by  a  certain  other  act,  &c. 

"  Know  all  men  by  these  presents,  that  if  any  person  above  the 
age  of  twelve  years  about  to  travel  by  railway  shall,  on  payment  of 
the  premium  of  insurance,  demanded  by  the  said  company  in  respect 
thereof,  duly  obtain  any  insurance  ticket  marked  with  the  marks  of 
the  said  company,  the  said  company  hereby  agrees,  in  consideration 
of  the  payment  of  such  premium  as  aforesaid,  with  such  person  as 
follows  ;  (that  is  to  say ;)  if  such  person  shall,  during  the  particular 
journey  for  which  such  insurance  ticket  shall  have  been  issued,  while 
travelling  by  railway  sustain  any  personal  injury  whatever,  caused 
by  railway  accident,  then  the  said  company  shall  pay  to  such  person, 
on  proof  of  such  injury,  such  sum,  not  exceeding  the  amount  declared 
to  be  insured  by  such  insurance  ticket,  as  shall,  v(dth  reference  to  and 
in  proportion  to  the  whole  sum  insured  and  made  payable  as  herein- 
after mentioned  in  case  of  death,  be  deemed  a  reasonable  compensa- 
tion for  such  injury  sustained  by  such  person,  such  compensation  to 
be  ascertained  and  paid  in  the  manner  provided  by  this  act ;  ajid  if 
such  person  shall  die  from  the  effect  of  such  injury  within  three 
months  after  the  occurring  of  the  same,  then  the  company  shall  pav 
to  the  executors  or  administrators  of  such  person,  on  proof  of  such 
death,  the  whole  sum  expressed  in  such  insurance  ticket ;  provided 
always,  that  in  case  the  said  company  shall,  before  the  death  of  such 
person  so  injured  as  aforesaid,  have  paid  any  sum  of  money  to  such 
person,  &c.,  as  and  by  way  of  compensation  for  such  injury,  such  sum 
of  money  so  paid  as  aforesaid,  may,  on  the  death  of  such  person,  &c., 
after  such  payment  or  payments,  and  within  three  months  after  the 
occurring  of  the  said  injury,  be  deducted  by  the  said  company  from 
the  sum  of  money  hereby  otherwise  agreed  to  be  paid  by  them  in  the 
event  of  such  death  as  aforesaid ;  and  provided  always,  that  the  said 
company  shall  in  no  case  be  liable  to  pay  to  the  holder  of  any  insur- 
ance ticket,  or  to  his  executors  or  administrators,  any  sum  of  money 
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in  respect  of  any  injury  caused  by  the  negligence  or  wilful  act  of  such 
holder.     In  witness,  &c." 

The  plaintif]^  who  had  effected  with  this  company  the  insoranoe 
set  out  in  the  declaration,  was  proceeding  on  a  journey  of  business 
from  Birmingham  to  Shrewsbury,  and  according  to  the  regulations 
of  the  companies  managing  the  line,  received  a  ticket  for  the  inter- 
mediate station  of  Wolverhampton,  where  a  change  of  carriages 
takes  place.     On  the  arrival  of  the  train  of   Wolverhampton,  the 
passengers,  including  the  plaintiS^  proceeded  to  get  out  of  the  car- 
riage for  that  purpose ;  but  the  step  being  slippery,  in  consequence, 
as  was  supposed,  of  some  rain  having  fallen  during  the  journey,  his 
foot  slipped  and  became  entangled  between  the  carriajze  and  platform, 
thereby  receiving  considerable  injury.     The  plaintin  did  not  prefer 
any  demand  for  mere  pain  and  suffering  caused  by  the  accident,  but 
claimed  in  respect  of  it,  34^  19^.,  for  medical  and  other  expenses, 
100/.  for  loss  of  time,  and  100/.  for  loss  of  profit   It  being  suggested 
that  this  was  not  a  railway  accident  within  the  meaning  of  the  policy, 
the  judge  reserved  leave  to  the  defendants  to  move  to  enter  a  verdict 
on  the  second  plea ;  and,  if  necessary  to  raising  that  question,  to 
amend  that  plea  by  striking  out  the  averment  of  negligence  on  the 
part  of  the  plaintiff     The  defendants'  counsel  then  contended,  that 
supposing  the  accident  to  be  a  railway  accident,  the  plaintiff  was  not 
entitled  to  recover  compensation  in  damages  for  every  consequential 
injury,  however  remote,  that  might  have  resulted  from  it   He  further 
argued  that  the  true  measure  of  damage  was  a  proportionate  share 
of  the  1,000/.  which  the  company  contracted  to  pay  in  the  event  of 
the  death  of  the  assured  —  that  for  the  purpose  of  such  an  insurance, 
the  life  of  the  party  was  valued  at  1,000/.,  and  any  less  injury  was  to 
be  treated  as  an   average  loss;  or,  as   he  expressed  it,  as  1,000/. 
:  death  :  :  x  (an  unknown  sum  to  be  determined  by  the  jury)  :  the 
corporal  injury  sustained.     The  judge,  reserving  leave  to  the  defend- 
ants' counsel  to  move  to  reduce  the  amount  of  the  verdict  on  these 
points,  left  the  question  of  damage  tx>  the  jury,  telling  them  he  did 
not  think  the  plaintiff  could  recover  both  for  loss  of  time  and  loss  of 
profit     The  jury  thought  that  there  had  been  no  negligence  in  the 
plaintiff  with  reference  to  the  accident,  and  found  a  verdict  for  him, 
apportioning  34/.  19^.,  for  medical  attendance  and  expenses,  and  lOOL 
for  the  loss  of  time  or  of  profit     A  verdict  was  accordingly  entered 
for  the  plaintiff  for  134/.  195.,  it  being  agreed  between  the  parties, 
that  if  the  court  in  banc  should  think  that  the  damages  ought  to  be 
estimated  by  calculating  an  average  loss,  that  should  be  done  by  the 
Lord  Chief  Baron  in  order  to  avoid  further  litigation. 

Macaulap^  in  Easter  term,  obtained  a  rule  on  the  points  made  at  the 
trial ;  which  was  argued  during  the  present  term ;  before  Pollock,  C. 
B.,  Alderson,  B.,  Platt,  B.,  and  Martin,  R 

Bramwall  and  Phipson  showed  cause.  By  the  3d  section  of  their 
act,  the  company  are  empowered  to  insure  against  every  species  of 
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accident,  as  well  as  accidents  occurring  in  respect  of  railways.  The 
question,  therefore,  comes  to  the  construction  of  the  present  contract 
of  insurance  into  which  they  have  entered ;  and  as  the  words  of 
parties  are  to  be  taken  most  strongly  against  themselves,  if  it  should 
be  a  measuring  cast,  the  plaintiff  is  entitled  to  succeed.  It  conse- 
quently may  not  be  necessary  to  decide  the  abstract  question,  what 
is  a  railway  accident?  though  it  is  important  to  consider  it.  On  this 
subject,  several  cases  were  put  when  the  rule  was  moved.  The  ques- 
tion was  asked,  "  Would  it  be  a  railway  accident,  if  a  man  during  a 
journey  by  railway,  were  suddenly  to  get  up  and  strike  his  head  against 
the  top  of  the  carriage ;  or,  imagining  a  window  to  be  open  when  it 
was  shut,  were  to  dash  his  head  through  it ;  or  to  light  a  cigar,  not 
knowing  that  his  opposite  neighbor  had  a  bag  of  gunpowder  in  his 
lap  ?  "  So,  if  a  man  sitting  in  a  carriage  were  shot  by  the  pistol,  or 
had  his  eye  put  out  by  the  umbrella,  of  a  fellow-passenger. 

[  Alderson,  B.     Or  were  to  receive  a  contagious  disease  from  him. 

Martin,  B.  Suppose  the  plaintiff  had  slipped  in  consequence  of 
a  piece  of  orange-peel  being  on  the  steps  of  the  carriage. 

Pollock,  C.  B.  Or  suppose  a  passenger  eating  in  the  train,  were 
to  cut  his  hand  with  a  knife,  or  be  choked  by  a  chicken  bone.] 

It  must  freely  be  admitted  that  none  oi  those  come  within  the 
notion  of  railway  accidents;  but,  on  the  other  hand,  that  expression 
must  not  be  limited  to  the  terrific  injuries  occasionally  caused  by 
trains  running  off  a  line,  or  into  each  other.  The  court  must  put  a 
common-sense  construction  on  the  term  "  railway  accident ; "  and  it 
seems  to  mean  any  accident  having  its  essence  in  the  peculiarities  or 
properties  of  railway  travelling,  one  of  which  is,  that  when  a  passen- 
ger leaves  a  railway  carriage,  he  steps  on  the  platform.  The  35th 
section  shows  this  to  have  been  the  meaning  of  the  legislature  in  this 
enactment ;  at  least,  the  4th  section  and  the  schedule  have  no  bearing 
on  the  present  case,  as  only  applying  to  insurances  for  particular  jour- 
neys. With  respect  to  damages,  it  is  difficult  to  estimate  the  value 
of  a  man's  life. 

[Alderson,  B.  Yes.  If  a  man's  house. or  shop  is  burnt,  you  can 
indemnify  him  by  giving  him  a  new  one,  but  how  can  you  give  him 
a  new  life  ?  It  therefore  becomes  indispensable  to  take  some  pecuniary 
rule.] 

Compensation  to  the  personal  representative  in  case  of  the  death 
of  the  deceased,  and  compensation  for  injury  to  the  man  himself  while 
living,  cannot  be  governed  by  the  same  principle.  The  1,000/.  marked 
on  the  ticket  is  only  the  maximum  limit  of  compensation  to  be  given  in 
case  of  death,  for  as  to  the  mathematical  proportion  suggested 
between  — 

[Alderson,  B.     It  is  absurd.     You  need  not  discuss  that] 

TAesig'tr  and  Davisarij  contra.  The  question  has  been  truly  stated 
by  the  other  side  to  be,  what  is  the  meaning  of  this  particular  con- 
tract ;  and  that  depends,  in  a  great  degree,  on  the  meaning  of  the  term 
«  railway  accident"  Definitions  are  perilous,  but "  railway  accidents  '* 
may  reasonably  be  defined  thus — such  as  arise  through  the  medium 

37* 
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of  the  means  of  conveyance  tused,  whether  in  motion  or  not,  occa- 
sioned by  the  negligence  of  the  railway  company  or  their  servantSy 
or  the  act  of  a  stranger,  or  by  miavoidaUe  accident,  or  by  colliaion 
with  another  train,  and  not  from  the  act  of  the  party  himself,  whether 
travelling  in  a  railway  carriage,  or  crossing  a  line,  or  on  a  platform. 

[  Alderson,  B.  Like  persons  codifying  the  laws,  you  seem  to  have 
left  several  things  out.  All  you  mention  are  railway  accidents,  but 
have  you  exhausted  the  subject  ?] 

The  accident  mnst  not  be  merely  incidental  to  railway  travelling, 
but  peculiar  to  it.  Accordingly,  if  a  man  in  a  railway  train,  rises  up 
and  strikes  his  head,  or  while  waiting  on  the  platform  is  run  against 
by  another  who  is  in  a  hurry  to  reach  the  carriages,  these  are  not 
railway  accidents ;  but  injuries  connected  with  the  getting  into  or 
out  of  the  train,  are  railway  accidents.  The  present  contract,  how- 
ever, is  limited  to  accidents  '<  whilst  travelling."  As  to  the  question 
of  damages.  The  loss  of  time  or  loss  of  profit,  is  too  remote  to  be 
consequential  damage.  The  correct  rule  on  this  subject,  is  laid  down 
by  this  court  in  its  considered  judgment  in  Hadley  v.  Bazendale^  9 
£xch.  354,  s.  c.  atUe^  398 :  ^  Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract,  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising  naturally, 
that  is,  according  to  the  usual  course  of  things,  fix)m  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made  the  con* 
tract,  as  the  probable  result  of  the  breach  of  it."  In  the  case  of  fire, 
insurance  daifaages  for  loss  of  profits  are  never  given.  Besides,  this 
contract  is  limited  to  "  personal,"  that  is,  bodily  injuries,  which  view 
is  confirmed  by  those  parts  of  the  statute  referring  to  medical  inspec- 
tion. The  jury  might,  indeed,  have  taken  into  their  consideration  the 
pain  and  sufiering  caused  by  ihe  injury,  but  no  claim  was  made  on 
account  of  it. 

[Pollock,  C.  B.  A  jury  most  certainly  have  a  right  to  give  com- 
pensation for  bodily  suffering  unintentionally  inflicted,  and  I  never 
fedl  to  teli  them  so.  But  when  I  was  at  the  bar,  I  never  made  a  claim  in 
respect  of  it,  for  I  look  on  it  not  so  much  as  a  means  of  compensat- 
ing the  injured  person  as  of  damaging  the  opposite  party.  In  my 
personal  judgment,  it  is  an  unmanly  thing  to  make  such  a  cdaim. 
Such  injuries  are  part  of  the  ills  of  life,  of  which  every  man  oug^t 
to  take  nis  share. 

Aldsrson,  B.  It  does  not  follow  that  a  man's  proceeding  on  his 
journey  must  be  a  source  of  profit  to  him.  He  might  be  stopped  on 
a  journey  when  going  to  make  a  bad  bargain.  In  the  reign  of  Queen 
Mary,  as  a  person  called  the  Apostle  of  the  North  was  being  taken 
to  London,  to  be  burnt  as  a  heretic,  he  received  an  injury  on  the  road 
which  stopped  his  journey,  and  in  the  mean  time  Queen  -Elizabeth 
came  to  the  throne.     That  man  received  an  injury,  but  no  damage.] 

As  this  contract  fixes  the  value  of  life  at  1,000^,  a  proportionate 
sum  for  the  loss  of  business  may  be  calculated  on  that  basis. 

[Martin,  B.    In  the  ancient  laws  and  institutes  of  Wales,  there 
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18  a  Yalae  set  on  e€tch  of  the  members  of  the  human  body,  and  I  ob- 
serye,  it  is  said :  ^  The  worth  of  the  tongue  is  equal  to  the  worth  of  all 
the  other  members,  because  it  defends  themJ] 

The  Ck>uRT  intimated  its  intention  to  take  time  for  consideration, 
suggesting,  however,  that  the  parties  should  come  to  terms. 

Our,  adv.  mtU. 
The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  a  motion  was  made  to  reduce  the 
verdict  found  for  the  plaintiff,  and  also  to  enter  a  verdict  for  the  de- 
fendants on  one  of  the  pleas.  The  objection  made  to  the  verdict  alto- 
gether on  that  plea  was,  that  the  accident  in  respect  of  which  the 
action  was  brought  was  not  a  railway  accident,  within  the  meaning 
of  the  policy  of  insurance  entered  into  by  the  defendants.  The  objec- 
tion to  the  amount  of  the  verdict  was,  that  the  defendants  were  not 
liable  for  the  loss  of  time  or  loss  of  profit  incurred  by  the  plaintiff,  but 
only  for  the  personal  injury  occasioned  by  the  accident,  assuming  it 
to  be  a  railway  accident  The  case  was  argued,  and  the  court  took 
time  to  consider  its  judgment,  in  the  hope  that  in  the  mean  time  the 
parties  might  come  to  some  arrangement  But  it  has  been  intimated 
to  us  that  there  is  a  desire  on  the  part  of  the  company  to  obtain  the 
judgment  of  the  court  on  the  points  raised,  and  consequently  they 
are  unwilling  to  enter  into  any  arrangement ;  and  I  believe  also  the 
having  those  points  settled  would  be  advantageous  for  railway  passen- 


As  our  decision  in  this  instance  is  to  lay  down  a  rule  for  the  future, 
it  would  be  more  satisfactory  if  all  the  elements  to  come  to  a  general 
one  were  before  the  court  The  facts  of  the  case  were,  however, 
these :  The  plaintif!^  who  was  about  to  take  a  journey  by  means  of 
two  distinct  railways,  had  insured  himself  with  the  defendants  against 
death  or  personal  injury  arising  from  railway  accident  whilst  travel- 
ling, the  contract  fixing  the  damage  on  the  former  event  at  1,000/.  In 
getting  out  from  one  of  the  carriages,  on  a  rainy  morning,  his  foot 
slipped,  but  the  jury  found  that  there  was  no  negligence  on  his  part 
in  reference  to  the  accident  And  the  first  question  is,  whether  this 
is  a  railway  accident  within  the  meaning  of  the  policy.  We  are  of 
opinion  that  it  is.  However  much  the  company  may  desire  that  we 
should  lay  down  a  general  rule  as  to  what  is  a  railway  accident,  I  do 
not  know  that  we  are  called  on,  or  should  be  doing  oiir  duty,  were 
we  to  lay  down  any  rule  beyond  what  is  necessary  to  decide  the  act- 
ual case  before  xik  Consmering  the  great  number  of  particulars 
that  may  enter  into  the  decision  of  questions  of  this  nature,  and  the 
very  complicated  character  they  may  assume  under  circumstances 


1  See  the  Yenedodan  Code,  book  8,  c.  28 ;  the  Dimetian  Code,  book  2,  c.  17;  and 
the  Gwentian  Code,  book  2,  c.  6. 
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that  at  present  we  may  not  anticipate,  I  think,  and  I  believe  the  rest 
of  the  court  concur  with  me  in  thinking,  that  in  a  single  instance 
brought  before  us  under  certain  circumsl^nces,  some  of  them  not  of  a 
general  nature,  it  would  be  assuming  too  much  to  lay  down  a  role  to 
govern  all  cases.  On  the  present  occasion,  it  is  quite  plain  that  the 
plaintiff  was  a  traveller  on  the  railway ;  it  is  quite  plain  that  thoo^ 
at  the  time  of  the  accident  his  journey  had  in  one  sense  terminated 
by  the  carriage  having  stopped,  he  had  not  ceased  to  be  connected 
with  the  carriage,  for  he  was  still  on  it  The  accident  also  happened 
without  negligence  on  his  part,  and  while  doing  an  act  which,  as  a 
passenger,  he  must  necessarily  have  done,  for  a  passenger  most  get 
into  the  carriage,  and  get  out  of  it  when  the  journey  is  at  an  end,  and 
cannot  be  considered  as  disconnected  with  the  machinery  of  motion 
until  the  time  he  has,  as  it  were,  safely  landed  &om  the  carriage  and 
got  upon  the  platform.  The  accident  is  attributable  to  his  being  a  pas- 
senger on  the  railway,  and  it  arises  out  of  an. act  immediately  con* 
nected  with  his  being  such  passenger.  Under  these  circumstances  we 
think  this  was  a  railway  accident  within  the  meaning  of  the  policy ; 
and  consequently  the  action  b,in  our  judgment,  maintainable,  and  so 
much  of  this  rule  as  prays  for  a  verdict  for  the  defendants  on  this 
second  plea  must  be  discharged. 

In  order  that  the  various  questions  raised  at  the  trial  respecting 
damages  might  be  considered  by  the  court  in  banc,  the  verdict  of  the 
jury  was  taken  simpUcUer.  They  found  for  damages  and  espenses 
34/.  195.,  for  loss  of  time,  1002.,  for  loss  of  profit  also,  1002.,  for  all  of 
which  the  plaintiff  made  his  claim  at  the  trial  I  thought  it  quite 
clear  that  he  could  not  claim  both  loss  of  time  and  loss  of  profit, 
which  are  the  same  things  under  two  different  forms  — if  indemnified 
for  time  he  had  no  right  to  claim  for  profit,  and  if  indemnified  for 
profit  he  had  no  right  to  claim  for  time.  I  also  had  considerable 
.  doubt  whether  he  was  entitled  to  chsgrge  either,  and  I  therefore  directed 
the  jury  to  find  for  one  only,  with  leave  to  move  to  strike  out  both 
if  the  court  should  think  right  On  considering  the  arguments  used 
on  both  sides,  we  think  that  the  verdict  should  be  reduc^  to  34£  19«. 
We  are  of  opinion  that  the  object  of  the  insurance  must  be  treated 
in  the  same  way,  whether  considered  with  reference  to  the  death  of 
the  party  or  to  somethinc;  that  inflicts  injury  short  of  it;  and  we  think 
that,  in  considering  the  damage  and  injury  done  to  the  traveller,  the 
consequential  mischief  of  losing  some  proht  is  to  be  taken  into  consid- 
eration ;  otherwise,  a  passenger  whose  time  or  business  is  more  valu<* 
able  than  that  of  another  would,  for  precisely  the  same  personal 
injury,  receive  a  greater  remuneration  than  that  other.  What  the 
insurance  company  calculate  on  indemnifying  the  party  against  is 
the  expense  and  pain  and  loss  connected  with  the  immediate  accident, 
and  not  remote  consequences  that  may  follow  according  to  the  busir 
ness  or  profession  of  the  passenger.  The  verdict  must,  therefore,  be 
reduced  to  34/.  195.,  and  so  far  the  rule  must  be  made  absolute. 

Alderson,  B.     It  was  contended  that  the  estimate  of  damage 
depended  on  some  proportion  to  be  ascertained  between  the  amount  of 
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ittjtiTy  caused  by  the  accident,  and  the  amount  of  loss  in  the  event 
of  the  death  of  the  party,  in  which  latter  event  the  damage  is 
limited  to  1,000/.,  the  sum  insured.  I,  at  least,  think  no  such  pro- 
portion exists.  The  true  measure  of  damage  is  the  personal  injury 
resalting  from  the  accident,  not  exceeding,  however,  the  sum  which 
the  company  would  have  to  pay  in  the  case  of  death.  As  to  rail- 
way accidents,  my  notion  of  a  railway  accident  is  an  accident  occur- 
ring in  the  course  of  travelling,  and  arising  out  of  the  fact  of  the 
journey.  It  does  not  necessarily  depend  on  any  accident  to  the  rail- 
way or  machinery  connected  with  it. 

Buk  to  enter  a  verdict  on  the  second  plea  discharged.    Ride  to  reduce 
the  verdict  to  SiL  19s.  absolute. 


Potter  v.  The  Commissioners  of  Inland  Revenue. 

June  15,  1854. 

I^amp  Duty  —  Chod-tvill  of  Trade  —  Transfer. 

The  transfer  of*tihe  good-will  of  a  trade  is  an  assignment  of  property,  within  the  Stamp  Act, 
55  Geo.  3,  c.  184,  and  reqnixes  an  ad  valorem  stamp,  accordingly. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  under 
the  13  &  14  Vict  c  97,  s.  15,  and  argued  in  Easter  term,  on  the  8th 
May,  in  order  to  ascertain  the  amount  of  stamp  duty  payable  on 
a  certain  instrument  executed  in  1853  —  the  sole  question  being 
whether  an  assignment  of  the  good-will  of  a  trade  is  liable  to  the  ad 
vcUorem  duty  imposed  by  the  55  Geo.  3,  c.  184. 

Chir.  adv.  vult. 

The  judgment  of  -the  court  was  now  delivered  by 

Pollock,  C.  B.  We  are  of  opinion  that  the  assignment  of  the 
share  of  the  good-will  of  the  trade,  in  this  case,  is  an  assignment  of 
property,  within  the  meaning  of  the  Stamp  Act,  and  liable  to  ad 
valorem  duty. 

The  55  Geo.  3,  c.  184,  schedule,  part  1,  tit.  "  Conveyance,"  imposes 
the  ad  valorem  duty,  "  upon  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,  heritable  or  movable,  or 
of  any  right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  lands, 
tenements,  rents,  annuities,  or  other  property,  that  is  to  say,  for  and 
in  respect  of  the  principal  or  only  deed,  instrument,  or  writing,  where- 
by the  lands,  or  other  things  sold,  shall  be  granted,  leased,  assigned, 
transferred,  released,  renounced,  or  otherwise  conveyed  to,  or  vested 
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in,  the  purchaser  or  purchasers,  or  any  other  person  or  personsi  l^ 
his,  her,  or  their  direction." 

If  we  were  for  the  first  time  to  construe  this  clause,  we  do  not  feel 
any  doubt  that  it  was  meant  to  apply  to  every  sale,  for  a  sum  of 
money,  of  any  subject  of  property  —  of  that  which  belonged  to  a  per- 
son exclusive  of  others,  and  which  could  be  the  subject  of  bargain 
and  sale  to  another.  The  trade  or  good-will  of  a  trade  sometimes 
enhances  the  value  of  real  property,  as  a  well-accustomed  tavern  or 
shop  will,  on  account  of  the  hs^bit  of  persons  to  frequent  it,  sell  far 
much  more ;  and  the  duty  on  a  conveyance  of  the  place  where  the 
business  is  carried  on,  ought  pro  tatUo  to  be  augmented ;  and  very 
frequently  the  good-will  of  a  business  or  profession,  without  any 
interest  in  land  connected  with  it,  is  made  the  subject  of  sale,  though 
there  is  nothing  tangible  in  it;  it  is  merely  the  advantage  of  the 
recommendation  of  the  vendor  to  his  connections,  and  his  agreeing 
to  abstain  from  all  competition' with  the  vendee;  still,  it  is  a  valuable 
thing  belonging  to  himself,  and  which  he  may  sell  to  another  for  a 
pecuniary  consideration. 

And  we  think  no  judicial  construction  has  been  put  on  the  act  by 
decided  cases  by  which  we  are  bound. 

In  the  case  of  Warren  v.  Howe,  2  B.  &  Cr.  281,  the  court  decided 
that  an  assignment  of  a  judgment  debt  did  not  require  an  cui  valorem 
stamp  on  a  mortgage  of  property,  because  it  did  not  fall  within  the 
definition  of  a  mortgage  in  the  Stamp  Act,  and  that  it  was  not  within 
the  clause  as  to  conveyance,  for  that  only  applied  to  such  descriptions 
of  property  as  are  usually  the  subject  of  ssile ;  now,  the  good-will  of 
a  trade  does  not  fall  within  that  description.  Afterwards,  in  Blandy 
V.  Herbert,  9  B.  &  Cr.  396,  where  there  was  an  assignment  of  a  policy 
of  assurance  on  which  no  loss  had  occurred,  Loni  Tenterden  held, 
that  it  could  not  be  considered  as  ^^  property,"  within  the  meaning  of 
the  first  clause  as  to  conveyance.  In  the  case,  however,  of  ColdweU 
V.  Dawson,  5  Exch.  1,  this  court  held,  that  the  assignment  of  a  policy 
of  assurance  as  a  security  for  a  debt  was  property  within  the  clause 
in  the  schedule  as  to  <' mortgage;"  and  on  contsrasting  the  two  clauses, 
though  one  differs  a  little  from  the  other,  every  description  of  property 
is  meant  to  be  included  in  both.  Since  that  case,  we  do  not  doubt 
that  the  assignment  of  a  judgment  debt  or  policy  of  assurance  is 
within  both  one  clause  and  the  other. 

The  case  of  Belcher  v.  Sikes,  6  B.  &  Cr.  234,  where  two  persons 
agreed  ito  dissolve  partnership,  and  one  to  assign  all  his  interest  in 
certain  contracts,  and  all  debts  due  to  the  concern  or  partnership,  and 
that  the  sheire  of  one  should  be  deemed  to  be  50,000^,  30,000/1  of 
which  had  been  paid ;  and  the  action  was  brought  on  a  covenant  to 
pay  the  remainder ;  the  court  held,  entirely  on  the  authority  of  Warren 
V.  Howe,  that  this  was  not  property  within  the  meaning  of  the  Stamp 
Act;  but,  as  the  case  was  to  go  to  a  new  trial.  Lord  Tenterden  said 
the  point  might  be  more  solemnly  raised.  As  the  case  of  Warren  v. 
Howe  has  been,  in  effect,  overruled,  this  case  cannot  be  considered  as 
an  authority. 

The  case  of  Lybum  v.  Warrington,  1  Stark.  162,  is  the  only  other 
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authority  to  be  considered.  There,  there  was  an  agreement,  by  deed, 
that  the  plaintiff  should  relinquish  his  trade  of  a  butcher  in  favor  of 
the  defendant,  who  was  to  be  admitted  into  the  house  then  occupied 
by  the  plaintiff,  the  business  to  be  carried  on  in  the  plaintiff  and  de- 
fendant's names  for  ten  years,  the  defendant  to  have  possession  of  all 
tiie  house  but  one  room,  and  also  the  fixtures.  There  was  a  covenant 
to  pay  1,000/.  down,  and  IflOOL  by  ten  quarterly  payments.  The 
objection  was  taken  that  an  ad  valorem  stamp  was  required  under 
the  48  Geo.  3,  c  149,  (which  is  in  similar  words,)  because,  ^^  since  the 
possession  of  the  house  was  to  be  given  for  ten  years,  and  the  fixtures 
were  included,  the  transaction  was  to  be  considered  as  a  sale  of  these 
interests."  Lord  Ellenborough  at  Nisi  Prius  held,  that  as  the  house. 
and  fixtures  were  to  be  auxiliary  to  the  carrying  on  the  business,  and 
as  there  was  no  mention  of  any  distinct  substantive  property  exclusive 
of  the  trade,  the  case  did  not  fall  within  that  clause  of  the  Stamp 
Act.  It  is  clear  that  this  case  was  never  presented  to  his  lordship's 
mind  as  the  purchase  and  sale  of  "  good-will,"  and  we  cannot,  there- 
fore, consider  it  as  an  authority  of  any  value  on  this  question. 

We  think  that  "  good-will "  falls  under  the  description  of  "  prop- 
erty.^' Were  it  otherwise,  in  cases  where  the  good-will  operated  as 
an  increase  of  the  value  of  real  property,  as  in  the  sale  of  a  well- 
accustomed  shop,  the  revenue  could  be  easily  defrauded  by  dividing 
the  price  of  the  real  estate  and  the  good-will  into  two  portions,  and 
paying  the  duty  only  on  the  former  part 

JudgmefU  far  the  crown. 


in  the  exchequeb  chambeb. 
The  Great  Northern  Railway  Company  v.  Harrison.^ 

June  S7,  and  Jvlj  3, 1854.  * 

Railway — Free  Pass  —  "  Not  transferable  "  —  Evidence  for  Jury. 

In  mn.  ftctton  against  a  railway  compan j  for  injnry  to  the  plaintiff  bj  negligence,  the  defend- 
ants pleaded  that  the  plaintiff  was  not  lawfully  in  their  carriage.  The  evidence  tended  to 
show  that  the  reporters  for  "  Bell's  Life  in  London/'  of  whom  the  plaintiff  was  one,  when 
ffoing  to  races  in  that  capacity,  were  accustomed  to  trarel  free.  Tne  plaintiff,  acting  bond 
fiU  as  snch  reporter,  was  supplied  with  a  ticket,  which  bore  the  name  of  a  person  con- 
nected with  the  paper,  but  not  tne  plaintiff  %  and  on  it  were  the  words  "not  transferable," 
and  a  memorananm  that  any  other  person  using  it  than  the  person  named  in  it  would  be 


1  Before  Coleridge,  J.,  Maule,  J.,  Wiohthak,  J.,  Cresbwell,  J.,  Eelb,  J., 
WiLLZAics,  J.,  and  Ceompton,  J. 
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liable  to  a  penalty,  as  if  he  was  a  passenger  who  hod  not  paid  his  lore.  The  plaintiff 
showed  this  pass  to  one  of  the  scrrants  of  the  defendants  at  the  station,  who  said  it  was 
AU  right,  and  opened  the  door  of  the  carriage  for  him  to  enter:  — 

Held,  that  there  was  eyidence  to  go  to  the  jury  that  the  plaintiff  was  lawfnlly  in  the  car- 
riage. 

This  was  a  proceeding  in  error  npon  a  bill  of  exceptions  tendered 
to  the  ruling  of  Martin,  B.,  at  the  Middlesex  sittings,  after  last 
Easter  term.  The  third  and  only  material  coont  of  the  dedaxatioa 
stated  that  the  plaintiff  was  lawfully  in  a  carriage  on  the  defendants' 
railway,  and  that  by  their  negligence  he  wajs  injured.  The  drfend- 
ants  pleaded,  thirdly,  that  the  plaintiff  was  unlawfully,  and  not  law- 
fully, in  the  said  carriage.  A  yerdict  was  found  for  the  plaintifl^  the 
*  learned  judge  haying  left  it  to  the  jury  that  there  was  eyidence  for 
them  to  say  whether  the  plaintiff  was  lawfully  in  the  carriage.  The 
eyidence,  in  effect,  was  as  follows :  The  plaintiff  was  a  reporter  for 
"  Bell's  Life  in  London  "  newspaper,  and  attended  races  in  that  ca- 
pacity. He  generally  trayeUed  with  a  £ree  pass,  and  had  often  trayeUed 
with  one  on  the  de^ndants'  railway.  He  was  so  trayelling  to  Lin- 
coln races,  in  the  usual  course  of  his  business,  as  such  reporter,  when 
the  accident  occurred.  He  showed  the  pass  when  demanded,  but 
after  the  accident  it  had  been  torn  up,  and  no  witness  spoke  to  its 
exact  terms.  The  plaintiff  could  not  recollect  whether  the  words 
'<  granted  to  Mr.  Langley  —  not  transferable  "  were  on  the  pass,  but 
believed  they  were,  and  thought  "  Bell's  Life "  was  upon  it.  The 
guard,  one  of  defendants'  servants,  who  saw  the  pass,  let  him  into 
the  carriage.  W.  Langley,  one  of  the  editors,  stated  that  he  sent 
the  plaintiff  to  Lincoln ;  that  he  had  given  passes  to  reporters,  'who 
travelled  with  them ;  that  he  had  travelled  with  passes  in  the  name 
of  ''Ruff"  and  ''Dowling;"  the  passes  were  sometimes  made  out 
in  his  name,  and  sometimes  in  that  of  "  Bell's  Life  "  only.  Francis 
Dowling,  to  whom  the  ticket  had  been  originally  given,  said  he 
thought  it  was  written  upon  it,  that  ''any  party  other  than  the  person 
named  herein,  using  this  pass,  is  liable  to  the  penalties  incurred  by  a 
passenger  travelling  without  having  paid  his  fare."  He  also  said 
there  was  a  memorandum  upon  it,  that  any  one  travelling  not 
named  in  it,  was  liable  to  pay  the  fare.  The  defendants  offered  no 
evidence. 

Bramwelly  Q.  C,  ( Wordsworth  and  Clark  with  him,J  for  the  plain- 
tiffs in  error.*  The  evidence  resolves  itself  into  the  ticket  itself,  the 
fact  that  the  porter  let  the  plaintiff  below  into  the  carriage,  and  the 
combined  effect  of  the  ticket  and  of  the  previous  allowance  of  other 
persons  to  travel  under  similar  circumstances.  The  ticket  was  no 
warrant  for  the  plaintiff  to  travel,  or  for  the  porter  to  let  him  into 
the  carriage,  and  there  was  no  evidence  of  the  defendants  having 
been  cognizant  of  passes  having  been  used  by  persons  not  named  in 
them. 


1  BramweU  was  allowed  to  read  the  ruling  of  the  judge  at  the  trial  from  the  sbort- 
hand  writer's  notes. 
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[Cresswell,  J.  Suppose  it  had  been  "  Bell's  Life  —  not  trans- 
ferable "  written  on  the  ticket?] 

Then  it  would  have  been  explainable  by  usage. 

He  cited  The  York,  Newcastle^  and  Berwick  Railway  Company  v. 
Crispy  23  Law  J.  Rep.  (n.  s.)  C.  P.  125 ;  s.  c.  25  Eng.  Rep.  396 ; 
Slim  V.  The  Great  Northern  Railway  Company^  ante  p.  297 ;  and  Skip 
V.  The  Eastern  Counties  Railway  Company^  23  Law  J.  Rep.  (n.  s.) 
Exch.  23 ;  s.  c.  24  Eng.  Rep.  396. 

% 

Prentice^  (Sftatir  with  him,)  for  the  defendant  in  error.  It  was 
shown  that  several  persons  from  the  office  of  "  Bell's  Life  "  had  been 
accustomed  to  use  these  passes,  and  no  objection  was  made  until 
after  the  accident  occurred.  There  was  evidence  of  an  implied 
license  for  the  plaintiff  to  be  there.  •  A  doctor  from  the  company 
attended  him. 

[Cresswell,  J.  Any  argument  from  that  does  mischief,  and 
leads  to  cruelty ;  attempts  are  sometimes  made,  but  should  never  be 
sanctioned,  to  press  the  attendance  of  medical  men  as  an  admission 
of  liability.] 

The  plaintiff  appears  to  have  been  known  to  the  officials,  and  the 
company  is  bound  by  the  acts  of  their  servants.  The  Taff  Vale 
Railway  Company  v.  CKleSy  23  Law  J.  Rep.  (n.  s.)  Q.  B.  43 ;  s.  c.  22 
Eng.  Rep.  202.  It  was  competent  for  the  company  to  waive  the  words 
"  not  transferable,"  like  any  condition  introduced  for  their  benefit,  and 
the  jury  were  entitled  to  presume  a  waiver.  The  Mayor^  Src,  v.  Johrir 
son,  Lofft,  384.  Whether  the  plaintiff  was  lawfully  or  unlawfully  in 
the  carriage  is  immaterial.     Davis  v.  Mann^  10  M.  &  W.  546. 

rCoLERiDoc,  J.  The  issue  here  is,  whether  the  plaintifl'  was  law- 
fully or  unlawfully  in  the  carriage,  and  no  question  of  negligence 
arises  in  this  case.] 

Bramwell  replied. 

Our.  adv.  vult 
July  3.    Judgment  was  now  delivered  by 

Coleridge,  J.  The  question  in  this  case  arises  on  a  bill  of 
exceptions  to  the  ruling  of  my  brother  Martin,  with  regard  to  the 
issue  on  the  allegation  in  the  third  count  of  the  declaration.  The 
allegation  was,  that  the  plaintiff  below  was,  at  the  time  of  commit- 
ting the  grievance  complained  of,  lawfully  in  a  certain  carriage  on  a 
certain  public  highway.  The  plea  to  this  count  was,  that  the  plaintiff  * 
below  was  at  the  time  unlawfully,  and  not  lawfully,  in  a  certain 
carriage,  as  alleged  in  the  declaration.  It  was  objected,  at  the  close 
of  the  case  for  the  plaintiff,  that  there  was  no  evidence  to  be  submit^ 
ted  to  the  jury  in  support  of  it ;  that  it  appeared  from  the  evidence 
tendered  that  the  plaintiff  was  unlawfully  in  the  carriage ;  and  the 
learned  judge  ought  so  to  have  directed  the  jury,  and  ought  to  have 
decided  it  as  matter  of  law,  from  the  construction  of  a  certain 
pass-ticket  which  had  been  given  in  evidence.  The  learned  judge 
told  the  jury  there  was  evidence  for  their  consideration,  and  left  to 
VOL.  XXVI.  38 
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them  the  question  whether,  at  the  time  of  the  committing  the  alleged 
grievance,  the  plaintiff  was  lawfully  in  the  said  carriage.  We  are  of 
opinion  that  the  ruling  of  the  learned  judge  was  right.  The  evidence 
in  the  case  may  be  fairly  taken  to  have  amounted  to  this :  There  was 
a  practice  existing  between  the  Great  Northern  Railway  Company 
and  the  proprietors  of  "  Bell's  Life  in  London  "  newspaper,  for  their 
mutual  convenience,  that  the  former  should  allow  the  reporters  of  the 
latter,  when  going  to  country  races  on  that  line,  {or  the  purpose  of 
framing  their  reports,  to  travel  in  their  carriages  free.  The  reporter 
was  for  that  purpose  supplied  with  a  ticket,  which  on  the  face  of  it 
had  written  the  name  of  the  person  in  the  reporting  department  other 
than  the  plaintiff,  who  was,  however,  himself  in  that  department;  it 
abo  purported  on  the  face  of  it  to  be  not  transferable,  and  had  a 
memorandum  to  this  effect :  That  any  party  other  than  the  person 
named  in  it  using  the  pass  would  be  liable  to  the  penalty  which  a 
passenger  incurs  by  travelling  without  having  paid  his  fare,  or  should 
be  liable  to  pay  the  fare ;  but  it  did  not  distinctly  appear  which  of 
the  two  liabilities  was  stated  in  the  memorandum ;  and  if  the  former, 
it  did  not  appear  what  the  penalties  were  which  were  to  be  incmred 
The  plaintm,  acting  band  fide^  and  going  on  the  ^business  of  the 
journal,  and  entitled  by  the  usage  to  the  benefit  of  a  ticket  with  his 
name  on  it,  went  to  the  station  with  a  ticket  such  as  we  have  de- 
scribed, and  showed  it  to  a  porter  at  the  station,  whose  business  it 
was  to  examine  the  tickets,  who  said  it  was  all  right,  and  placed  him 
in  a  carriage.  There  was  no  distinct  evidence  that  he  knew  person- 
ally who  the  plaintiff  was.  It  appeared  that  the  plaintiff  and  other 
reporters  had  on  several  occasions  before  travelled  with  similar 
tickets,  not  bearing  the  names  of  those  who  used  them ;  and  there 
was  evidence  that  the  persons  whose  names  were  on  the  tickets 
were  personally  known  to  some  of  the  officers  and  superintendents 
at  the  station.  In  considering  this  evidence,  one  of  the  questions 
we  have  to  decide  will  depend  on  the  sense  in  which  we  are  to 
understand  the  issue.  We  think  it  does  not  arise  on  the  point  as  to 
the  lawfulness  of  the  carriage  being  on  a  highway  —  that  is,  the 
railway — or,  if  it  does,  it  is  clear  the  carriage  was  there  lawfully,  as 
betw:een  the  plaintiff  and  defendants.  The  point  is,  whether  or  not 
the  plaintiff  was  in  the  carriage  under  such  circumstances  as  that  he 
must  be  considered  a  trespasser.  Now,  upon  the  issue  so  stated,  vre 
think  the  pass-ticket  not  so  clear  as  to  make  the  other  circumstances 
wholly  immaterial.  The  defendants  might  issue  tickets  in  a  form 
•which  did  not  permit  others  to  use  them,  as  being  not  transferable, 
and  yet  they  might  reasonablv  permit  them  to  be  used  by  other  per- 
sons belonging  to  the  same  department,  which  permission  would  be 
a  convenience  to  the  newspaper  proprietors,  and  a  matter  of  indiifer- 
ence  to  themselves.  The  practice  which  had  prevailed  was  not 
conclusive  in  this,  because  it  was  not  conclusively  shown  to  have 
been  known  by  the  defendants,  or  any  officer,  or  that  they  themselves 
permitted  it;  but  there  was  evidence  of  such  knowledge  on  which 
the  jury  might  find  it  to  have  existed;  and  if  the  jury  were  of 
opinion  that  thb  inegular  use  of  tickets,  however  worded,  was  with 
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the  knowledge  and  permission  of  the  superintendents  of  the  station, 
who  are  placed  there  to  regulate  such  matters,  this  would  be  such 
evidence  of  a  license  as  would  make  it  wrong  to  say  the  plaintiff 
was  a  trespasser  in  the  carnage.  Other  considerations  might  arise 
on  the  language  of  the  memorandum,  if  we  knew  it  more  certainly 
than  we  do ;  for  if  the  plaintiff,  by  the  use  of  the  ticket,  although 
unauthorized,  only  made  himself  liable  to  the  payment  of  the  fare, 
or  for  an  increased  fare,  he  could  not  be  considered  a  trespasser. 
But  without  entering  on  these  considerations,  as  to  which  the  facts 
fail,  it  appears  to  us  there  was  something  for  the  jury,  and  that  is  all 
we  need  hold  in  order  to  decide  that  the  judgment  should  be,  as  we 
think  it  ought  to  be,  confirmed. 

Judgment  affirmed. 


Jones  and  another  v.  Giles  and  another. 

Jane  15,  1854. 

Illegal  Weights— Long  Weight. 

A  contract  for  the  sale  of  a  number  of  tons  of  goods  by  '*  long  weigbt,"  that  is,  tons  of  SO 
cvrU  of  120  lbs.  avoirdnpois  each|  is  not  a  side  bj  an  illegal  weiglu  within  the  5  &  6  Will. 
4,  c.  63.    Per  Curiam  ;  multum  dubUante,  Parke,  B. 

The  first  count  of  the  declaration  alleged,  that  on  the  19th  Febru- 
ary, 1852,  the  plaintiffs,  at  the  request  of  the  defendants,  bought  of 
them,  who  then  sold  to  the  plaintiffs,  a  large  quantity,  to  wit,  250,000 
lbs.  weight  of  good  puddle  bar-iron,  for  the  sum  of  416t ;  averring 
performance  by  the  plaintiffs,  and  non-delivery  by  the  defendants  of 
the  iron,  and  the  lapse  of  a  reasonable  time,  occ.  The  second  count 
was  on  an  agreement  that  the  defendants  should  deliver  to  the  plain- 
tiff four  tons  of  puddle  bar-iron  in  exchange  for  four  tons  of  railway 
wheels,  delivered  by  the  plaintiffs  to  the  defendants,  &c.  Pleas  — 
First,  nort  assumpsit.  Secondly,  to  the  first  count,  that  the  contract 
for  the  sale  and  purchase  of  the  iron  was  made  between  the  plain- 
tiffs and  the  defendants  after  the  passing  of  the  act  5  &  6  Will.  4,  c. 
63,  relating  to  weights  and  measures,  and  was  forthe  sale  and  purchase 
of  iron,  to  wit,  100  tons  of  iron,  by  the  ton  weight,  long  weight,  that  is 
to  say,  at  a  certain  illegal  weight,  to  wit,  by  the  ton  weight,  consisting 
of  2,400  lbs.  avoirdupois,  being  more  than  20  cwt.*  of  the  standard 
weight  in  the  said  act  mentioned,  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided.  To  the  second  count,  the  defend- 
ants pleaded  payment  into,  court  of  32L  The  plaintiffs  took  the 
money  out  of  court,  and  took  issue  on  the  other  pleas.  At  the  trial, 
before  Martin,  B.,  a  verdict  having  been  found  for  the  plaintiffs  on 
the  first,  and  for  the  defendants  on  the  second  issue, 
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Eill^  in  Michaelmas  tenn,  obtained  a  rule  to  enter  judgment  nan 
obstante  veredicto  on  the  second  plea. 

This  rule,  having  been  argued  in  Hilaiy  term,  was  reargued  in 
Easter  term,  on  the  1st  May,  before  Pollock,  C.  B.,  Parke,  B., 
Platt,  B.,  and  Martin,  B.,  when 

Archibald^  showed  cause ;  and 

Chrap  was  heard  in  support  of  the  rule. 

The  whole  case  appears  in  the  judgment  of  the  Barons;  but  in  the 
course  of  the  argument,  counsel  referred  to  31  Edw.  3,  c  1 ;  22  Car. 
2,c.  8;  5  Geo.  4,  c.  74;  6  Geo.  4,  c.  12;  4&  5  Will.  4,  c.  49;  6  &6 
Will.  4,  c.  63;  16  Vict  c.  29;  49  Geo.  3,  c  59,  local  and  personal; 
Noble  V.  DurreU,  3  T.  R.  271 ;  Rex  v.  Major,  4  T.  R.  750 ;  Rez  v. 
Arnold,  5  T.  R.  353 ;  and  Tpson  v.  Thomas,  1  M'CL  &  Y.  119. 

Our.  adv.  vulL 

Martin,  B.  This  was  a  rule  for  judgment  non  obstante  veredicto 
on  the  second  plea.  After  much  consideration,  I  have  not  been  able 
to  satisfy  myself  that  the  plea  is  good.  There  is  no  ambiguity  in  its 
language  which  could  be  aided  by  the  verdict,  and  the  question 
simply  is,  whether  a  contract  for  the  sale  of  100  tons  of  iron  Jong 
weight,  being  a  phrase  perfectly  well  known  to  mean  tons  of  cwt  of 
120  lbs.  each,  is  iltegal  and  void. 

The  question  depends  upon  the  construction  of  the  statutes  5  Geo. 
4,  c.  74,  and  5  &  6  WilL  4,  c.  63. 

By  the  4th  section  of  the  first  statute,  the  pound  avoirdupois  is 
enacted  to  be  a  certain  specified  fixed  weight,  but  the  weights  denom- 
inated the  stone,  the  hundred  weight,  or  the  ton,  are  not  mentioned 
in  the  statute,  although  the  use  of  them,  as  denominations  of  weight 
in  the  >}ale  of  goods,  has  been  common  for  centuries.  The  15th 
section  enacts,  that  slU  contracts  for  the  sale  of  goods  by  weight, 
where  no  agreement  shall  be  made  to  the  contrary,  shall  be  deemed 
to  be  made  according  to  the  standard  weight,  and  that  where  a  special 
agreement  shall  be  made  with  reference  to  any  weight  estaUished  by 
local  custom,  the  ratio  or  proportion  which  every  such  local  weight 
shall  bear  to  the  standard  weight,  shall  be  expressed  in  the  agreement, 
otherwise  the  agreement  shall  be  void.  As  has  been  already  observed, 
the  statute  refers  to  the  pound  weight  only,  and  declares  it  to  be  the 
standard  weight ;  and  I  apprehend  the  true  meaning  of  this  section 
is,  that  if,  for  instance,  two  persons  agreed  to  sell  and  buy  20  lbs. 
weight  of  any  article,  the  law  would  conclusively  put  upon  the  con- 
tract the  construction  that  it  was  for  20  lbs.  standard  weight,  and  no 
evidence  as  to  the  real  meaning  of  the  parties,  that  some  local  or  cus- 
tomary pound  wsLS  intended,  would  be  admissible.  And  again,  if, 
for  instance,  there  had  existed  at  Birmingham  a  local  pound  of  either 
more  or  less  weight  than  the  standard  pound,  a  contract  for  the  sale 


COURT  OF  EXCHEQUER,  1854.  449 

Jooet  V.  Gtlet. 

of  goods  by  the  local  pound  would  have  been,  and  possibly  still  is, 
void,  unless  tbe  ratio  which  it  bean  to  the  standard  pound,  was 
expressed  in  the  contract  itself.  There  was  nothing,  however,  in  this 
statute  to  prol^it  a  sale  by  an  expression  signifying  any  number  of 
standard  pouhds  —  a  sale  of  100  lbs.  of  iron  would  be  a  lawful  sale 
of  100  standard  pounds ;  a  sale  of  1  cwt  of  iron  would  be  a  lawful 
sale  of  112  standard  pounds ;  and  a  sale  of  1  cwt.  long  weight  would 
be  a  lawful  sale  of  120  standard  pounds.  It  would  only  have  been 
necessary  to  ascertain  the  true  meaning  of  the  expression  used  by  the 
parties  to  the  contract,  and  if  it  meant  a  certain  number  of  pounds 
standard  weight,  it  would  have  been  legaL  It  is  to  be  observed,  also, 
that  the  16th  section  of.  this  statute  permitted  tbe  use  of  weights, 
(meaning  thereby  the  weight  itself,)  although  not  of  the  same  weight 
as  the  standard,  but  provided  that  the  ratio  which  they  bore  to  the 
standard  should  be  painted  or  marked  upon  them ;  and  this  fur  the 
purpose  (as  the  statute  expresses)  that  such  ratio  should  become  a 
matter  of  common  notoriety. 

This  statute  was  made  in  1824,  and  eleven  years  afterwards,  (1835) 
the  statute  5  &  6  WilL  4,  c.  63,  was  passed.  This  statute  seems  to 
me  to  extend  further  the  principle  of  the  former  one.  The  legislature 
seems  to  have  considered  that  the  enactments,  by  which  it  was  pro- 
vided that,  in  contracts  of  sale  by  local  weight,  the  ratio  between  it 
and  the  standard  weight  should  be  expressed -in  the 'contract  itself, 
and  that  all  weights  not  of  the  standard  should  have  painted  or 
marked  upon  them  the  same  ratio,  affcer  being  in  force  and  operation 
for  eleven  years,  would  have  rendered  familiar  to  the  public  what  the 
imperial  standard  pound  was ;  and  accordingly,  by  the  3d  section, 
the  use  of  all  weights  different  from  the  imperial  standard  (which  had 
been  permitted  by  the  6th  section  of  the  former  statute)  was  from 
thenceforth  prohibited* 

The  result  of  this  enactment  seems  to  me  to  be,  that  all  weights 
whatever,  which  are  different  from  the  imperial  standard,  are  now 
illegal,  and  that  the  only  weights  which  the  law  permits  to  be  used 
for  actual  weighing,  is  the  imperial  standard  pound,  or  some  multiple 
of  it,  or  fraction  of  it 

This  seems  to  me  tolerably  dear;  but  the  difficulty  in  the  present^ 
case,  is  as  to  the  construction  of  the  11th  section  of  the  last  statute. 
This  section,  after  reciting  that,  by  loccd  custom  in  markets,  towns, 
and  other  places  throughout  the  united  kingdom,  the  denomination 
of  the  stone  weight  varies,  enacts  that  thenceforth  ^^  the  weight  denom- 
inated  a  stone,  shall  in  all  cases,  connst  of  fourteen  standard  pounds 
avoirdupoisj  and  that  the  weight  denominated  a  hundred  weight 
shall  consist  of  eight  such  stones,  and  that  the  weight  denominated 
a  ton,  shall  consist  of  twenty  such  hundred  weight :  provided  that 
nothing  shall  prevent  any  bargain,  sale,  or  contract  being  made  by 
any  multiple  or  by  some  aliquot  part,  such  as  the  half,  the  fourth,  the 
eighth,  or  the  one  sixteenth  of  the  pound  weight" 

Upon  the  best  consideration  I  have  been  able  to  bestow  upon  the 
subject,  I  have  arrived  at  the  conclusion  that  the  true  object  and 
meaning  of  this  section  was,  to  extend  the  provision  contained  in  the 

38* 
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15th  section  of  the  former  statute.  By  this  section,  a  statutory  mean- 
ing is  given  to  the  word  or  denomination  '<  pound  (Ib.)^"  and  no  evi- 
dence is  admissible  to  show  that  the  parties  using  it  really  meant 
and  intended  a  weight  different  from  the  standard.^  By  the  11th 
section  of  the  latter  statute,  a  statutory  meaning  seetns  to  me  to 
be  given  to  the  three  words  or  denominations  '^  stone/'  <^  hundred 
weight,"  and  <<  ton ; "  and  if,  for  instance,  there  existed  in  any  partica- 
lar  part  of  the  country,  a  stone  called  ^  the  long  stone,"  being  of  16  lb&, 
and  a  contract  was  there  made  for  the  sale  of  a  stone  of  any  article 
by  the  long  stone,  the  operation  of  the  11th  section  would  be  to  affix 
an  absolute  statutory  meaning  to  the  word  '^  stone,"  that  the  woid 
"long  "  would  be  considered  as  of  no  avail,  and  that  all  evidence  that 
the  parties  really  meant  16  lbs.  (pounds,)  would  be  inadmissible,  and 
the  contract  would  in  legal  construction  be  deemed  to  be  for  14  lbs. 
standard  weight.  If  I  am  correct  in  this  view  as  regards  the  word 
^'  stone,"  the  same  construction  would,  of  course,  apply  to  the  words 
or  denominations  "  long  hundred "  or  ^  ton  long  weight,"  and,  as 
applicable  to  the  present  case,  the  result  would  be  that  the  sale  was 
a  lawful  sale,  but  that  the  contract  would  be  fulfilled  by  the  deliveTy 
of  100  tons  of  iron  of  2,240  lbs.  avoirdupois  each  ton. 

In  the  course  of  the  argument,  I  was  inclined  to  think  that  the 
22d  section  rendered  the  contract  illegal.  Upon  consideration,  how- 
ever, I  am  satisfied  that  it  has  reference  to  false  and  dishonest  weight 
only,  and  has  no  bearing  upon  the  present  question.  I  think  that 
what  the  law  prohibits  is  the  use  of  any  pound  other  than  the  stand- 
ard pound,  and  that  all  contracts  for  sale  by  weight,  must  be  by  this 
standard  pound ;  and  further,  that  if  parties  in  contracts  use  the 
words  or  denominations  "  stone,"  "  hundred  weight,"  or  "  ton,"  they 
shall  be  conclusively  taken  to  mean  the  weights  mentioned  in  the 
11th  section ;  but  if  they  use  any  other  word  or  denomination  of 
weight  which,  according  to  the  ordinary  rules  of  law,  applicable  to 
ihe  use  of  words,  means  a  multiple  of  the  standard  pound,  it  is  my 
opinion  that  it  is  lawful  for  them  so  to  do,  and  that  a  contract  using 
such  word  is  legal.  This  is  in  exact  conformity  with  the  judgment 
of  the  Court  of  Queen's  Bench,  delivered  the  other  day  in  the  case 
of  Lloyd  V.  Humphrey 8j  where  the  word  "  Hobbit "  was  used  iii  a 
contract  for  the  sale  of  wheat. 

This  construction  of  the  statute  would  probably  show  that  the 
plaintiffs  would  have  been  compelled  to  amend  their  declaration  at 
the  trial,  if  the  objection  had  been  taken  that  the  contract  alleged  in 
it  had  not  been  proved.  This  objection,  however,  was  not  taken,  and 
justice  will  be  done  if  the  damages  are  confined  to  the  deficient  de- 
livery, calculating  the  iron  as  meaning  2,240  lbs.,  and  not  2,400  lbs. 

Parke,  B.  This  case  has  been  fully  argued  before  us,  during  ffl- 
any  and  Easter  terms  last,  and  been  the  subject  of  much  consideia- 
tiott  by  all  of  us. 

It  is  clear  that  the  plea  was  proved,  for  there  is  no  question  that 
tlie  sale  was  by  long  weight,  and  that  the  meaning  of  the  term  ^\ong 
weighty"  is  2,400  lbs.  avoirdupois  to  a  ton ;  therefore,  there  can  be  no 


COURT  pF  EXCHEQXJER,  1854.  451 

Jones  V.  Gilefl. 

new  trial.  It  was,  indeed,  contended,  on  the  second  argument  by 
Mr.  Ghray,  that  the  plea  meant  that  the  contract  was  for  100  tons 
long  weight,  expressed  to  be  240,000  lbs.,  which  would  be  the  same 
as  if  it  had  been  for  240,000  lbs.,  and  it  then  would  be  good.  But, 
if  that  be  the  meaning  of  the  plea,  then  it  was  not  proved,  and  there 
should  be  a  new  trial. 

But  I  think  the  meaning  of  the  plea  is,  that  the  sale  was  by  long 
weight,  and  that  long  weight  meant  2,400  lbs.  to  the  ton,  so  that  it 
was  not  expressed  to  be  240,000  lbs.  on  the  contract  itself.  The  only 
question  then  is,  whether  that  plea,  understood  in  that  sense,  is  good 
after  verdict  This  depends  upon  the  construction  of  the  5  &  6 
WilL  4,  c.  63,  taken  in  conjunction  with  the  prior  statutes  relating  to 
-weights  and  measures.    Does  that  act  make  the  contract  void  ? 

I  have  felt  great  difficulty  in  coming  to  a  conclusion  as  to  the 
meaning  of  the  legislature ;  but,  after  much  consideration,  I  think 
that  their  intention  must  be  taken  to  have  been,  to  prohibit  the  sale 
by  weights  other  than  the  standard  weights  designated  in  the  statute, 
and  long  weight  is  not  such  a  standard  weight,  and,  consequently, 
tiiat  a  contract  to  sell  by  that  weight  is  void ;  for  every  contract  pro- 
hibited and  made  unlawful  by  a  statute  is,  therefore,  void.  Lord 
Holt,  Carth.  252,  cit.    The  plea  is  therefore,  I  think,  good. 

The  act  is  one  of  a  series,  beginning  with  the  5  Greo.  4,  c.  74,  which 
repealed  a  great  number  of  statutes,  and  was  for  ascertaining  and 
establishing,  as  the  title  declares,  uniformity  of  weights  and  measure^; 
and  the  act  recites,  that  <^  it  is  necessary  for  the  security  of  commerce, 
and  for  the  good  of  the  community,  that  weights  and  measures  should 
be  just  and  uniform,  and  that  the  Irue  measure  of  the  present  standard 
is  not  easily  known,  which  is  the  cause  of  great  confusion  and  of 
manifest  finauds."  Nothing  can  be  clearer,  therefore,  than  the  inten- 
tion of  the  legislature  to  have  one  uniform  standard ;  and  the  use^of 
terms  in  contaiacts,  to  describe  both  weights  and  measures  other  than 
those  established  by  law,  whereby  confusion  may  arise,  and  frauds 
may  be  committed  on  strangers  unacquainted  with  local  usages,  is 
within  the  same  mischief.  Whether  it  is  actually  prohibited  by  any 
of  the  statutes  on  this  subject,  is  the  question. 

This  act  provides  for  what  shall  be  the  standard  measure  of  weight, 
from  which  all  others  are  to  be  ascertained  and  computed,  namely, 
the  standard  pound ;  and,  by  section  9,  all  contracts  for  goods  to  be 
sold  by  weight,  (except  coals,  &c.,)  shall  be  according  to  that  standard 
of  weight,  or  parts,  or  multiples  thereof.  Then,  the  15th  section  of 
the  same  statute  provides,  that  all  contracts,  bargains,  and  sales,  for 
goods  by  weight  or  measure,  where  no  special  agreement  shall  be 
made  to  the  contrary,  shall  be  deemed  to  be  made  and  had  according 
to  the  standard  weights  and  measures  ascertained  by  that  act,  and  in 
all  cases  where  any  special  agreement  shall  be  made  with  reference 
to  any  weight  or  measure  established  by  local  custom,  the  weight  or 
proportion  which  every  such  local  weight  or  measure  shall  bear  to 
any  of  the  said  standard  weights  or  measures,  shall  be  expressed,  de- 
clared, and  specified  in  such  agreement,  or  otherwise  such  agreement 
shall  be  null  and  void.     The  16th  section  provides  that  weights  and 
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measures  •  not  in  conformity  with  the  said  standard  weights  and 
measures,  but  established  by  local  custom,  or  founded  on  special 
agreement,  may  be  used,  provided  that  the  ratio,  which  they  bear  to 
the  standard  weights  and  measures,  shall  be  marked  thereon.  This 
section  applies  to  the  actual  use  of  specific  weights  and  measures  in 
weighing  and  measuring. 

Upon  this  statute  it  is  clear  that  any  agreement  to  sell  by  a  cos- 
tomary  pound,  or  any  multiple  of  a  customary  pound  weight,  is  ab* 
solutely  void,  unless  the  ratio  it  bears  to  the  standard  pound  is  ex- 
pressed in  the  contract  But  the  statute  does  not,  in  express  terms, 
apply  to  the  sale  by  a  customary  stone,  quarter,  hundred  weight,  or 
,ton,  although  such  sales  are  clearly  within  the  same  mischi^ 

I  wiU  next  consider  what  the  effect  of  the  subsequent  statute  5  & 
6  Will.  4,  c.  63,  is. 

The  act  begins  by  repealing  the  statute  4  &  5  Will.  4,  c.  49.  By 
the  11th  section,  which  recites  that  ^  by  local  customs  in  markets, 
towns,  and  other  places,  the  denomination  of  stone  weight  varies,"  it 
is  enacted,  that  ^  from  and  after  the  passing  of  this  act,  the  weight, 
denominated  a  stone,  shall  in  all  cases  consist  of  14  lbs.  avoirdupois, 
and  that  the  weight  denominated  a  hundred,  shall  consist  of  eight 
such  stones,  and  that  the  weight  denominated  a  ton,  shall  oonsist  of 
twenty  such  hundreds :  provided  always,  that  nothing  herein  con- 
tained shall  prevent  any  bargain,  or  sale,  or  contract,  being  made  by 
any  multiple,  or  by  some  aliquot  part,  such  as  the  half,  the  quarter, 
the  eighth,  or  the  sixteenth  part  of  the  pound  weight"  Now,  this 
section  comes  in  place  of  the  12th  section  of  the  repealed  statute,  4 
&  5  Will.  4,  c  49,  which  is  as  follows :  ^' And  whereas,  by  local  ens* 
toms,  in  the  markets,  towns,  an<i  other  places  throughout  the  United 
Kingdom,  the  denomination  of  the  stone  weight  varies,  being  in  the 
country  generally  deemed  to  contain  14  lbs.  avoirdupois,  and  in  Loa« 
don  commonly  eight  of  such  pounds,  and  otherwise  as  may  be :  be  it 
therefore  enacted,  that  from  and  after  the  1st  January,  1835,  the 
weight  denominated  a  stone,  shall  in  all  cases  consist  of  fourteen 
standard  pounds  avoirdupois,  and  that  the  weight  denominated  a 
hundred  weight,  shall  consist  of  eight  such  stones,  and  that  the  weight 
denominated  a  ton,  shall  consist  of  twenty  such  hundreds,  and  aU 
other  contracts  made  by  any  other  stone,  hundred,  or  ton,  bom  and 
after  the  1st  January,  1835,  shall  be  null  and  void."  It  will  be  seen 
that  this  section  expressly  avoids  ail  contracts  by  any  other  than  the 
statutory  stone,  hundred,  or  ton,  whereas  the  coiresponding  section, 
in  the  5  &  6  WilL  4,  does  not  provide  in  express  terms  that  the  con- 
tract shall  be  void.  This  affords  undoubtedly  a  strong  argument  that 
the  legislature,  in  the  latter  act,  did  not  intend  this  consequence  to 
follow.  .  But,  then  comes  the  question,  whether,  notwithstanding  the 
want  of  the  express  enactment  in  this  particular  clause,  the  intention 
of  the  legislature  can  be  sufficientiy  collected  from  the  different  pro* 
visions  of  the  act,  coupled  with  some  of  the  provisions  of  the  old  act, 
to  prohibit  such  contracts ;  and  if  they  do  prohibit  them,  no  court  of 
law  can  enforce  them.  I  have  come  to  the  conclusion  that  this  is  to . 
be  collected  from  different  parts  of  the  two  acts. 
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In  the  first  place,  the  11th  section  above  recited,  going  beyond  the 
recital,  which  states  the  discrepancy  of  the  stone  only,  (and  enact- 
ments very  often  go  beyond  their  recitals,)  provides  that  the  hundred 
shall  in  all  cases,  that  is,  in  all  cases  of  contracts,  consist  of  eight 
stones  of  14  lbs.,  and  a  ton  of  twenty  such  hundreds ;  and  it  follows 
that  in  every  case  it  shall  not  consist  of  any  other  number  of  pounds 
than  112  lbs.,  to  the  hundred,  and  twenty  times  that  amount  to  the 
ton  ;  and  in  effect  it  prohibits  contracts  for  any  other  description  of 
hundred  or  ton.  The  proviso  shows  clearly  that  the  seetion  relates  to 
all  bargains,  sales,  and  contracts,  and  excepts  out  of  them,  pro  majori 
cauteldy  contracts  by  the  multiple,  or  aliquot  parts  of  the  pound  stand- 
ard;  and  if  such  contracts  are  prohibited  it  is  clear  that  they  cannot 
be  enforced  in  a  court  of  Is^w,  though  they  are  not  expressly  declared 
to  be  null  and  void.  And  this  provision  as  to  weight  agrees  with  the 
principle  of  the  6th  section,  whereby  all  local  and  customary  measures 
are  abolished,  and  parties  are  liable  to  a  penalty  for  selling  by  them. 
This  shows  that  contracts  to  sell  by  other  than  the  statutory  measures 
are  incapable  of  being  enforced ;  for  it  is  so,  generally  speaking,  if 
subject  to  a  penalty  —  courts  of  law  cannot  enforce  a  contract  which 
is  meant  to  be  prohibited  by  a  penalty.  K  this  is  intended,  as  it  I 
think  clearly  is,  with  respect  to  measures,  can  any  reason  be  assigned 
for  not  prohibiting  sale  by  customary  weights  ?  And  this  agrees  with 
the  unrepealed  part  of  the  5  Greo.  4,  c  74 ;  for  it  will  be  found  upon 
a  careful  comparison  of  the  two  acts,  5  Geo.  4,  c.  74,*  and  5  &  6  Will. 
4,  c  63,  that  section  15  of  the  former  act  is  unrepealed.  It  is  clearly 
the  16th  section  which  is  repealed  by  the  5  &  6  WilL  4,  and  not  the 
15th,  and  the  unrepealed  15th  section  clearly  renders  void  the  sale  by 
special  agreement,  by  weights  established  by  local  custom,  unless  the 
agreement  specifies  the  proportion  that  the  local  customary  weight 
bears  to  the  standard  weight. 

It  is  said  that  this  statute,  5  Geo.  4,  only  provides  for  the  standard 
pound  and  its  multiples,  not  for  the  quarter,  hundred,  or  ton.  Ad- 
mitting that  it  does  so,  it  still  forms  a  strong  ground  for  giving  a 
similar  construction  to  the  11th  section  of  the  5  &  6  Will.  4,  for  if  a 
sale  by  every  customary  pound  is  prohibited  and  rendered  void,  what 
reason  can  be  given  for  not  prohibiting  the  sale  by  hundred  or  ton  ? 
The  21st  section  enacts,  that  "  Every  person  who  shall  use  any  weight 
or  measure;  other  than  those  authorized  by  this  act,  or  some  aliquot  part 
thereof,  as  hereinbefore  described,  or  which  has  not  been  so  stamped 
as  aforesaid,  except  as  hereinafter  excepted,  or  which  shall  be  found 
light  or  otherwise  unjust,  shall,  on  conviction,  forfeit  a  sum  not  exceed- 
ing 51. ;  and  any  contract,  bargain,  or  sale  made  by  any  such  weights 
or  measures  shall  be  wholly  null  and  void,  and  every  such  light  or 
unjust  weight  and  measure  so  used  shall,  on  being  discovered,  by  any 
inspector  so  appointed  as  aforesaid  be  seized,  and  on  conviction  of 
the  person  using  or  possessing  the  same,  shall  be  forfeited."  The 
immediate  object  of  the  2l8t  section  probably  was  to  prohibit  the  use 
of,  and  contracts  for  a  sale  by,  certain  specific  weights,  which  are  not 
according  to  the  act,  or  are  not  properly  stamped ;  and  if  the  case 
depended  upon  that  section  alone,  and  there  were  no  other  provisions 
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on  the  subject  of  contracts,  I  think  sales  by  customary  we^hts  would 
not  be  prohibited  But  this  provision  makes  the  whdle  system  com- 
plete. 

To  secure  against  confusioh  and  fraud,  the  use  in  weighing  and 
measuring,  of  all  unauthorized  weights  and  measures  to  weigh  and 
measure  by  is  prohibited.  All  contracts  by  such  specific  weights  and 
measures,  as  for  instance  where  a  vendor  had  such  unauthorized 
weights  and  measures  in  his  possession,  and  contracted  to  sell  by 
them ;  and,  lastly,  all  contracts  by  the  pounds  stone,  hundred,  ton, 
&c.,  and  by  the  foot  or  yard  or  gallon — customary  or  local  measure  — 
ar^  prohibited.  I  think,  therefore,  that  it  appears  sufficientiy  that  tiiis 
particular  contract  is  forbidden,  and,  consequently,  is  void. 

It  occurred  to  me,  in  the  course  of  the  argument,  that  the  lltli  sec- 
tion of  the  5  &  6  Will.  4,  might  be  explained  to  mean,  that  if  thete 
was  a  contract  to  sell  by  the  stone,  or  hundred,  or  ton,  witiiont  any 
mention  of  customary  weight,  it  should  be  held  to  mean  that  the  weight 
should  be  14  lbs.,  llS  lbs.,  and  2,240  lbs.,  respectively.  (That  is  clear.) 
And  that  if  the  parties  stipulated  for  a  customaiy  stone,  or  a  customary 
hundred  or  ton,  the  contract  should  be  interpreted,  against  the  mean« 
ing  of  the  parties,  to  be  for  the  statutory  weight  only.  I  tliink,  how« 
ever,  that  this  would  be  an  unreasonable  construction.  If  the  contract 
prohibited  is  illegal,  both  parties  are  in  equal  fault,  and  are  equally 
punished  if  it  be  held  void,  as  it  must  be ;  neither  can  the  vendor 
oblige  the  vendee  to  take,  nor  can  the  vendee  oblige  the  vendor 
to  deliver ;  and  if  the  "^ndor  chooses  to  deliver  (being  presumed  to 
be  conversant  with  the  law)  he  suffers  by  his  own  fault.  But  if  the 
contract  be  held  valid  in  a  cQfferent  sense  from  that  of  the  contractors, 
the  punishment  is  unequal  K  the  contract,  be  for  customary  stones, 
(8  lbs.  each,)  the  purchaser  gains  6  lbs.  on  each  stone,  and  so  punishes 
the  vendor  by  obliging  him  to  deliver  so  much.  On  the  other  hand, 
if  the  contract  be  for  long  weight,  the  vendor  gains,  and  so  punishes 
the  purchaser  for  having  agreed  to  sell  2,400  lbs.,  and  he  is  entitled  to 
the  price  if  he  delivers  only  2,240  lbs.  I  think  the  legislature  never  could 
have  intended  what  appears  so  very  unreasonable.  Of  course,  they 
might  have  enacted  that  such  should  be  the  consequence  in  express 
terms  —  but  they  certainly  have  not  done  sa 

One  more  observation  remains.  The  proviso  in  this  11th  section, 
that  contracts  may  be  made  by  a  multiple  or  aliquot  part  of  a  pound, 
cannot,  in  my  opinion,  be  apphed  to  such  a  case  as  this,  on  the  ground 
that  long  weight  being  known  to  be  2,400  lbs.  weight  to  the  ton,  the 
parties  may  be  taken  to  have  contracted  for  a  multiple  of  120  lbs.,  as 
they  contracted  for  tons.  To  bring  this  case  within  the  proviso,  they 
should  have  contracted  for  so  many  parts  of  pounds,  or  s^tutory  mul- 
tiples of  pounds,  as  stones,  hundredd,  tons.  To  allow  the  customary 
weight  to  be  translated  into  pounds  is  to  defeat  the  object  of  the  legis- 
lature, which  appears  by  the  recital  of  the  5  Gteo.  4,  and  in  the  recital 
to  that  section  also,  to  be  to  prevent  dbputes  about  customary  weights, 
which  vary  in  different  places.  It  is  true,  the  section  recites  a  varia- 
tion by  local  custom  as  to  the  stone  only,  but  the  section  provides 
also  for  hundreds  and  tons,  which  are  in  the  same  mischief.     A  oon* 
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tract  with  a  stranger  in  the  marketeer  with  a  person  in  a  distant  part 
of  the  kingdom,  would  be  likely  to  generate  a  dispute,  as  to  the  con- 
tract being  according  to  the  custom  or  not,  and  as  to  the  quantity  of 
the  customary  weight. 

I  have  come  to  the  conclusion,  for  the  reasons  I  have  stated,  that 
the  contract  was  void,  and  that  the  plea  is  good,  igid  consequently 
that  the  plaintiffs  are  not  entitled  to  judgment.  But  I  will  add,  that, 
since  I  prepared  my  judgment  in  this  case,  I  have  heard  that  the 
Court  of  Queen's  Bench,  a  few  days  ago,  decided  a  similar  case,  on 
the  question  of  a  sale  of  wheat  by  '<  Hobbit,"  on  the  ground  that  the 
statutes  did  not  apply  to  sales  by  weight.  I  think  we  should  hold 
such  decision  to  be  binding,  though  I  cannot  learn  that  the  provisions 
of  these  complicated  and  not  very  intelligible  statutes,  were  fully 
brought  before  them.  The  verdict,  therefore,  must  remain  for  the 
defendants  on  the  second  plea,  and  the  judgment  non  obstante  verdicto 
on  that  plea  entered  for  the  plaintii&. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred  in  the  view  of  Martin,  B. ; 
the  former  adding  that  he  formed  his  judgment  on  the  construction  of 
the  statutes  alone,  and  independently  of  the  decision  of  the  Queen's 
Bench  in  Lhifd  v.  Humphreifs ;  but  that  he  was  extremely  glad  the 
point  was  on  the  record,  and  consequently  might  be  brought  before  a 
court  of  error. 

Rule  absolute. 
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Palmer  and  another  v.  Naylor  and  others.* 

Jane  16  and  17,  and  JvXj  3, 1854. 

Insurance  —  Perils  of  the  Sea — Mutiny — Proximate  Cause. 

To  a  declaration  on  a  policy  of  insurance  on  advances  for  the  transport  of  Chinese  emigrants 
from  China  to  Pern,  for  their  outfit  and  provisions,  to  be  paid  on  the  arrival  of  the 
emigrants  at  the  port  of  destination,  the  perils  insured  against  beine  "  pirates,  rovers, 
thieves,  &c.,  barratry  of  the  master  and  mariners,  and  all  other  perils,  Tosses,  and  misfor> 
tunes,**  &c.,  (in  the  usual  form,)  the  declaration  alleging  a  total  loss,  by  the  emigrants 
piratically  and  feloniously  murdering  the  captain  and  part  of  the  crew,  and  felomously 
Btealing  and  carrying  away  the  ship,  the  defendants  pleaded,  first,  that  as  soon  as  the 
emigrants  had  committed  the  murder,  and  had  obtained  possession  of  the  vessel,  they 
steered  for  the  nearest  land,  for  the  purpose  of  being  landed,  and  refused  to  and  could  not 
proceed  upon  the  voyage ;  and  the  vessel  was  then  fit  and  able  safely  to  proceed  to  the 


1  Before  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Cresswkll,  J.,  Erle,  J., 
WzLLiAJus,  J.,  Crohpton,' J.,  and  Crowdsr,  J. 
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said  port,  and  the  remainder  of  her  crew  could  have  navigated  her  there,  and  were  ready 
and  willing  to  convey  the  emij^rants  there  if  they  would  have  gone,  bat  that  thct  wont^ 
not ;  and  that  by  reason  of  that  rcfosal,  and  for  no  other  cause  ivliatever,  the  transport 
was  never  completed.  Secondly,  as  to  the  taking  and  carrying  awar  of  the  reaael,  that 
the  emigrants  were  unwilling  to  be  earned  on  the  said  voyage,  and  that  they  committed 
the  murder,  and  took  possession  of  the  vessel,  for  the  purpose  of  being  landed  and  of 
escaping,  and  from  being  carried  on  the  voyage,  and  for  no  other  purpose,  which  is  the 
said  piratical  carrying  away  of  the  vessel :  — 

Held^  affirming  the  judgment  of  the  Court  of  Exchequer,  that  the  pleas  were  bad,  aa  the  lorn 
was  complete  as  soon  as  the  emigrants  forcibly  took  possession  of  the  vessel ;  aad  that 
the  loss  being  referable  to  that  act,  the  motive  which  led  to  it  was  immaterial. 

This  was  a  proceeding  in  error  by  the  defendants  below  upon  a 
judgment  of  the  Court  of  Exchequer,  given  on  demurrer  to  two 
pleas.^  The  action  was  upon  a  policy  of  insurance.  The  declaration 
stated  that  the  policy  was  executed  by  the  defendants  below,  as  two 
of  the  directors  of  the  Indemnity  JViutual  Marine  Assurance  Com- 
pany, for  5,000/.,  part  of  12,500/.  specie,  produce  merchandise,  on 
advances,  as  interest  might  appear,  the  advances  being  intended  to 
cover  cost  of  transport,  provisions,  and  other  expenses  incurred  for 
the  transport  of  Ctunese  emigrants,  general  average,  &c.,  from  any 
port  or  ports  in  Canton  waters,  Amoy,  and  Manilla,  to  any  port  or 
ports  in  reru,  or  vice  versd^  with  leave  to  call  at  all  ports  and  places, 
&C.,  the  insurance  to  commence  upon  the  said  ship  at  and  from  and 
until  she  had  moored  at  anchor  twenty-four  hours  m  good  safety,  at 
and  upon  the  freight  and  goods  or  merchandise  on  board  thereof, 
from  the  loading  of  the  same  on  board  the  said  ship  until  the^  should 
be  discharged  and  safely  landed  as  aforesaid.  The  declaration  then 
proceeded  to  state  the  perils  insured  against  to  be  ''  of  the  seas,  men 
of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
marque,  and  coverte  marque,  surprisals,  taking  at  sea,  arrest,  re- 
straints, and  detainments,  and  detainment  of  all  kings,  princes,  and 
people,  of  what  nation,  condition,  or  quality  soever,  bairatry  of  the 
master  and  mariners,  and  all  other  perils,  losses,  and  misfortunes 
that  had  and  should  come  to  the  hurt,  detriment,  or  damage  of  the 
aforesaid  subject-matter  of  that  insurance,  or  any  part  thereo£"  The 
declaration  then  averred,  that  by  a  memorandum  indorsed  on  the 
policy  as  the  declaration  of  interest,  it  was  agreed  that  the  amount 
of  the  expense  of  transport  to  be  covered  under  that  policy  should 
be  fixed  at  the  rate  of  8/.  155.  for  each  coolie  embarked.  The  decla- 
ration then  proceeded  to  state,  that,  after  the  making  of  the  said 
policy,  360  Chinese  emigrants  or  coolies  were,  by  the  agents  of  the 
persons  interested  in  the  insurance,  shipped  on  board  a  ship  called 
The  Victory,  lying  in  a  port  in  the  Canton  waters  called  Cum- 
singmoor,  to  be  carried  to  Callao,  in  Peru,  for  money  to  be  paid  to 
the  persons  interested  in  the  insurance  on  the  safe  landing  of  each 
of  the  said  emigrants  at  the  end  of  the  said  voyage ;  and  that  a 
large  sum  of  money,  amounting  to,  &c.,  had  been  advanced  by  the 
agents  of  the  persons  interested  as  the  cost  of  the  transport  and 


1  Beported  in  the  court  below,  8  £xch.  789 ;  s.  c.  22  Eng.  Bep.  573. 
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provisions  shipped  on  board  the  said  vessel,  and  other  expenses 
incoxred  for  the  transport  of  the  said  Chinese  emigrants  or  coolies ; 
that  such  advances  were  necessary  for  the  said  transport,  and  to  earn 
certain  xnoqey,  to  be  earned  on  the  safe  arrival  of  each  of  such 
Chinese  emigrants  in  Pern ;  and  that  the  amount  of  the  said  money 
so  to  be  earned  on  such  delivery  of  the  said  Chinese  emigrants,  and 
'which  would  have  been  paid  on  such  delivery,  greatly  exceeded  the 
amount  of  such  advances ;  that  afterwards  the  said  ship  called  The 
Victory  sailed  on  her  voyage  towards  the  said  port  of  Callao  with 
the  said  Chinese  emigrants  or  coolies,  and  provisions  on  board 
thereof;  and  that  whilst  she  was  proceeding  on  her  voyage,  and  before 
her  arrival  at  her  destination,  and  'while  she  was  on  the  high  seas, 
the  said  Chinese  emigrants  piratically  and  feloniously  assaulted  and 
murdered  the  captain  of  the  ship  and  divers  of  the  crew,  and  pirati- 
cally and  feloniously,  by  force,  took,  stole,  and  carried  away  the  sai(f 
ship,  and  the  provisions  and  cargo  of  the  said  ship,  from  the  care, 
custody,  and  possession  of  the  said  captain  and  crew  thereof,  and 
forcibly  and  against  the  will  of  the  said  crew  carried  the  said  ship 
away ;  whereby  and  by  reason  of  which  piracy  and  theft  the  said 
ship  was  hindered  and  prevented  from  arriving,  and  never  did  arrive, 
at  the  end  of  her  said  voyage,  and  the  said  transport  of  the  said 
coolies  never  was  completed,  and  the  said  advances  so  insured  by 
the  said  poUcv,  and  aU  benefit  and  advantage  therefrom,  became 
and  were  wholly  lost  to  the  insured,  &c.  To  this  declaration  the 
defendants  pleaded,  eighthly :  ^<  That  as  soon  as  the  said  Chinese 
emigrants  bad  so  murdered  the  said  captain  and  some  of  the  crew, 
and  obtained  possession  of  the  said  vessel,  they  caused  the  same  to 
be  steered  to  the  nearest  land,  for  the  purpose  of  being  landed,  and 
refused  to,  and  would  not,  and  did  not  proceed  on  the  said  voyage 
or  transport ;  and  the  said  vessel  then  was  fit  and  able  to  proceed  to 
the  said  port,  and  convey  the  said  Chinese  emigrants  there ;  and  that 
afterwards,  within  a  few  days,  they  reached  the  land,  and  then,  arid 
because  they  would  not  proceed  on  the  said  voyage,  they  landed  and 
wholly  left  the  vessel,  and  refused  to  proceed  upon  the  said  voyage 
and  transport ;  and  that  the  said  vessel,  when  so  left  bv  them,  was 
fit  and  able  safely  to  sail  and  proceed  to  the  said  port  ol  Peru ;  and 
that  the  crew  of  the  said  vessel  and  the  mate  of  the  said  vessel  had 
then  the  possession  of  the  same,  and  could  have  safely  navigated  the 
said  vessel  to  the  said  port  of  her  destination,  and  were  ready  and 
willing  to  sail  to  the  saia  port,  and  to  convey  and  transport  the  said 
'  Chinese  emigrants  to  the  said  port  if  they  would  have  gone  there, 
but  that  they  would  not,  nor  would  any  of  them,  do  so ;  by  reason 
of  which  said  refusal,  and  for  no  other  cause  whatever,  the  said 
transport  of  the  said  Chinese  emigrants  was  never  completed,  as  in 
the  declaration  mentioned."  The  defendants  pleaded,  ninthly,  as  to 
the  taking  and  carrying  away  of  the  said  vessel,  that  the  said  Chinese 
emigrants  were  unwilling  to  be  carried  on  the  said  voyage  to  the 
said  port,  and  that  they  murdered  the  said  captain  and  some  of  the 
crew,  and  took  possession  of  the  said  vessel,  for  the  purpose  of  being 
landed  and  escaping  from  the  said  vessel,  and  from  being  carried  on 
VOL.  XXVI.  39 
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the  said  voyage,  and  for  no  other  purpose,  which  is  the  said  supposed 
piratical  carrying  away  the  said  vessel  in  the  declaration  mentioned. 
Upon  demurrer  to  each  of  these  pleas  judgment  had  been  given  for 
the  plaintifis  by  the  Court  of  Exchequer. 

Bramwell^  Q.  C,  (  WUde  with  him,)  for  the  plaintifis  in  eryOT,  (the 
defendants  below.)  It  was  admitted  that  this  was  not  an  insurance 
on  the  sliip,  which  indeed  is  safe,  nor  for  advances  properly  so  called, 
that  is,  provisions.  This  is,  in  fact,  an  insurance  upon  the  coolies, 
and  the  defendants  are  to  pay  for  each  of  them  that  does  not  arrive 
at  his  destination  by  reason  of  the  perils  insured  against  The  coolies 
were  shipped,  but  were  unwilling  to  proceed  on  the  voyage  ;  they 
therefore  murdered  the  captain  and  a  part  of  the  crew,  and  took  the 
ship  to  a  port  and  left  her  there ;  their  unwillingness  to  proceed  being 
the  cause  of  each  act,  and  so  they  do  not  arrive  at  Peru.  But  ^  causd 
proxima^^  ^^ non remoia^^  ^^ spectaiur^^  and  "proximate"  must  mean 
the  immediate  antecedent  Taiham  v.  Hodgson^  6  T.  R.  656 ;  Livie  v. 
Jansarij  12  East,  648 ;  Hadkinson  v.  Bjobinson^  8  B.  &  P.  388  ;  Jones  v. 
SchmoU^  1  T.  R.  130,  note.  Assuming  the  conduct  of  the  Chinese 
emigrants  to  have  been  piratical,  and  so  to  have  come  within  one  of 
the  perils  insured  against,  their  unwillingness  to  proceed  was  the 
cause  of  that  conduct,  and  that  unwillingness  continued  up  to  the 
time  of  the  loss.  If  the  vessel  had  been  taken  to  a  port  by  pirates, 
and  the  coolies  had  then  left,  that  would  not  have  been  a  loss  of  the 
coolies  by  piracy.  This  is  not  an  act  of  piracy  insured  against ;  the 
insurance  in  effect  is,  that  no  pirate  shall  prevent  the  ship  or  goods 
from  arriving ;  and  if  this  be  an  insurance  on  goods,  then  it  b  on  the 
very  pirates  themselves,  and  it  must  be  contended  on  the  other  side 
that  the  underwriters  insured  that  the  coolies  would  not  become 
pirates;  in  other  words,  that  they  were  the  guarantors  of  their 
fidelity. 

WxLLiAMSi  J.     They  are  not  themselves  insured,  but  their  arrival 
is.] 

But,  again,  this  was  not  a  piratical  act,  nor  ejusdem  generis  ;  as 
regards  the  men,  it  could  not  be  one.  "  Thieves  "  means  thieves  ex- 
trinsic ;  the  barratry  of  master  and  mariners  is  an  extrinsic  peril. 
The  murder  of  the  master  was  a  felony,  but  the  taking  the  ship 
merely  with  a  view  to  escape  was  not  a  felony. 

[Crompton,  J.  It  would  be  matter  to  go  to  the  jury  whether  tliey 
intended  to  steal  it  or  not] 

Pimcy  is  defined  in  Emerigon,  c.  7,  s.  28. 

Blackburn^  {Knowles^  Q.  C,  with  him,)  for  the  defendants  in  error. 
The  question  is,  whether  the  loss  accrued  by  one  of  the  perils  insured 
against  .  Piratical  seizure  gives  a  right  to  recover  as  for  a  total  loss, 
unless  the  owners  subsequently  have  possession  or  the  means  of  pos- 
session. Dean  v.  Hornby^  3  El.  &  Bl.  1§0 ;  s.  c.  24  Eng.  Rep.  85.  Is  the 
adventure  contmuing  ?  would  seem  to  be  the  question.  What  was 
the  cause  that  produced  the  loss  ?  At  the  instant  of  the  coolies  seizing 
the  vessel  the  venture  ceased.    It  was  said  on  the  other  side  that  subse- 
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quent  circumstances  reduced  the  total  to  a  partial  loss.  Rauz  v. 
Salvador  J  3  Bing.  N.  C.  266,  278.  Green  v.  Elmslie,  Peake,  278,  was 
a  case  of  Insurance  against  capture  only,  and  was  decided  on  the 
ground  of  a  partial  loss,  and  that  the  ship  was  not  taken  out  of  the 
possession  of  the  insured.  Bondrett  v.  Hentigg^  Holt,  149  ;  Hahn  v. 
Corbettj  2  Bing.  205.  Was  the  relation  which  the  underwriters  con- 
tracted to  protect  subsisting  at  the  time  of  the  loss  ?  As  to  passen- 
gers not  being  pirates,  reference  may  be  made  to  Nesbet  v.  Lushington^ 
4  T.  R.  783,  and  2  Arn.  Ins.  318.  Piracy  may  be  committed  by  the 
crew  or  passengers.  The  unwillingness  to  proceed  was  the  causd 
remoia,  the  impulsion  to  rising  in  mutiny.  Emerigon,  c.  8,  s.  4 ; 
c.  12,  s.  10 ;  1  Ph.  Ins.  670. 

Bramwellj  in  reply,  cited  Emerigon,  c.  12,  s.  28,  and  Pothier's  Cont, 
by  Estrangan,  lOv,  commenting  on  the  passage  from  Emerigon. 

Cur*  adv.  vuU. 

July  3.    The  judgment  of  the  court  was  now  delivered  by 

Coleridge,  J.  We  have  considered  this  case,  and  are  of  opin- 
ion that  the  judgment  of  the  court  below  must  be  affirmed,  for 
reasons  which  we  need  not  state  at  any  great  length.  In  the  first 
place,  it  has  never  been  contended  that  the  loss,  supposing  it  to  have 
resulted  from  the  causes  stated  in  the  declaration,  even  admitting 
that  modification  introduced  by  the  eighth  and  ninth  pleas,  was  not 
attributable  to  the  perils  stated  in  the  declaration.  If  it  is  stated  to 
be  the  act  of  the  Chinese  emigrants,  it  was  the  proximate  and  not 
merely  the  remote  cause  of  the  loss.  It  is  admitted  that  the  seizure 
of  the  vessel,  by  their  taking  her  out  of  the  power  and  control  of  the 
master  and  the  crew,  and  diverting  her  from  the  voyage,  was  either 
a  direct  act  of  piracy,  or  an  act  so  entirely  ejusdem  generis^  that  if 
not  deduced  from  the  general  words  of  the  policy,  they  are  included 
in  the  general  words  at  the  foot  of  the  peril  clause.  The  question, 
then,  arises  upon  the  pleas ;  and  the  principle,  that  the  proximate 
cause  was  to  be  looked  to,  was  admitted  and  insisted  upon  by  both 
sides  in  the  argument  The  decision  of  this  case  depends  entirely 
on  the  question  of  fact,  what  occasioned  the  loss  ?  This  may  be 
answered  by  determining  another ;  when  did  the  loss  occur?  If  no 
loss  occurred  until  after  the  coolies  had  restored  to  the  mate  and 
crew  the  possession  and  control  of  the  vessel,  she  being  at  that  time 
in  a  fit  condition  to  prosecute  the  original  voyage,  and  carry  them  to 
their  destination,  their  not  being  so  carried  to  their  destination  might 
be  referable  certainly  to  the  unwillingness  tct  be  so  carried ;  but  if 
the  loss  was  complete  as  soon  as  they  murdered  the  captain,  and  had 
forcibly  taken  possession  of  the  vessel,  and  for  a  time  put  an  end  to 
the  voyage,  then  the  loss  of  the  vessel  was  referable  to  that  act,  and 
the  motive  which  induced  them  to  commit  it,  namely,  their  unwil- 
lingness to  be  carried  to  their  original  destination,  is  immaterial  to 
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be  considered.  The  court  consider  the  latter  to  be  the  true  view  of 
the  case ;  and  on  this  short  ground  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Taylor  i;.  The  Crowland  Gas  and  Cokb  Cobcpany. 

May  26,  and  June  16,  1854. 

Joint' Stock  Company — Liability  after  complete  Registration — Certifir 

cated  Conveyancer. 

A  joint-stock  conipany  completely  reentered  is  liable  to  be  sued  npon  contracts  made  with 
the  company  during  the  period  of  provisional  registration,  prorided  snch  contracts  are 
within  the  powers  conferred  by  the  7  &  8  Vict  c.  110,  s.  23. 

A  person  who  is  not  within  any  of  the  exceptions  specified  in  the  44  Geo.  3,  c  98,  s.  14, 
cannot  recover  for  his  services  in  drawing  or  preparing  any  conveyance  or  deed  relating 
to  any  real  or  personal  estate  or  any  proceedings  in  law  or  equity. 

This  was  an  action  for  work  and  labor  performed  by  the  plaintiff 
as  secretary  for  the  defendants. 

Pleas  —  Never  indebted.     Secondly,  as  to  the  claim  for  work  done 
and  materials  provided,  and  for  money  found  to  be  due  on  account 
stated,  the  defendants  say  that  the  said  work  and  materials  were  done 
and  provided  in  and  about  and  for  the  purpose  of  the  plaintiff,  directly 
and  indirectly,  drawing  and  preparing  conveyances  and  deeds  relating 
to  real  and  personal  estate,  and  proceedings  at  law  and  in  equity,  for 
and  in  expectation  of  fee,  gain,  and  reward,  contrary  to  the  form  of 
the  statute  in  such  case  made  in  the  44th  year  of  the  reign  of  King 
George  the  Third,  c.  98,  he,  the  plaintiff,  not  being  a  sergeant  at  law, 
barrister,  solicitor,  attorney,  notary,  proctor,  agent,  or  procurator,  hav- 
ing obtained  a  regular  certificate  ;  nor  a  special  pleader,  draftsman  in 
equity,  or  conveyancer,  being  a  member  of  one  of  the  four  inns  of 
court,  and  having  taken  out  the  certificate  in  that  behalf  required ; 
and  not  being  a  person  solely  employed  to  engross  any  deed,  instra- 
ment,  or  other  proceeding,  not  drawn  or  prepared  by  himself,  and  for 
his  own  account  respectively ;  and  not  being  a  public  officer  drawing 
or  preparing  any  official  instrument  applicable  to  his  office  and  in  the 
course  of  his  duty ;  and  none  of  the  said  conveyances,  deeds,  and 
proceedings  being  a  will  or  other  testamentary  paper,  or  an  agree- 
ment not  under  seal,  or  a  letter  of  attorney.   That  the  accounts  were 
stated  concerning  the  fees,  gains,  and  reward  claimed  by  the  plaintiff 
for  the  said  work  and  materials,  and  the  money  found  to  be  due  upon 
such  accounts,  was  such  fees,  gains,  and  reward. 

Demurrer  and  joinder. 

The  issues,  in  fact,  were  tried  first ;  and,  at  the  trial,  at  the  Sittings  for 
Middlesex,  after  Hilary  term,  before  the  Lord  Chief  Baron,  it  appeared 
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that  the  claim  was  for  services  rendered  by  the  plaintiff  to  the  defend- 
ants as  secretary  between  the  period  of  their  provisional  and  com- 
plete registration ;  and  it  was  admitted  that  the  services  were 
necessaruy  required  for  the  establishing  of  the  company,  within  the 
meaning  of  the  23d  section  of  the  7  &  o  Vict  c.  110.  It  was  objected 
that  the  completely  registered  company  were  not  liable.  A  verdict 
was  found  for  the  plaintiff,  with  leave  to  the  defendants  to  move  oi^ 
this  point.^ 

A  rule  nisi  was  subsequently  obtained,  against  which 

May  26.  Oiambers  and  Tapping  showed  cause.  There  is  no  foun- 
dation for  the  objection  that  a  completely  registered  company  is  not 
liable  for  necessary  contracts  made  between  the  provisional  and  com- 
plete registration.  It  is  not  denied  in  this  case,  that  the  work  per- 
formed by  the  plaintiff  was  necessary ;  and  the  contract  expressly  or 
impliedly  made  between  the  plaintiff  and  the  defendants,  was  within 
the  powers  of  the  provisionally  registered  company,  under  the  7  &  8 
Vict.  c.  110,  s.  23.  But  that  section,  by  empow^rmg  a  provisionally 
registered  company  to  make  contracts,  impliedly  makes  the  company, 
when  completely  registered,  liable  on  such  contracts. 

[Al0£rson,  B.  The  butterfly  is  responsible  for  the  oUigations  of 
the  chrysalis.] 

In  Barton  v.  Hutchinson^  2  Cat.  &  E.  712,  it  was  held  that  the 
promoters  may  be  liable  personally,  but  so  far  from  excluding  the 
liability  of  the  company,  Maule,  J.  is  there  reported  to  have  said  that 
^  the  company  might  sue  by  their  public  officer,  upon  contracts  entered 
into  before  complete  registration ;  ^  and  if  so,  they  can  also  be  sued. 
Hutchinson  v.  The  Surrey  Consumers  Oas  Company^  11  Com.  B.  Rep. 
689 ;  s.  c.  7  Eng.  Rep.  474,  was  relied  on  when  the  rule  nisi  was 
obtained ;  but  it  is  no  authority  for  the  non-liability  of  the  company. 
The  decision  was,  that  the  company  was  not  liable  on  contracts  made 
before  provisional  registration,  and  the  quaere  in  the  marginal  note,  as 
to  the  liability  of  the  completely  registered  conipany,  is  not  supported 
by  the  case.  They  referred  also  to  Terrel  v.  Mutton^  23  Law  J.  Rep. 
(n.  s.)  Chanc.  345. 

SeymouTj  contra.  The  company  was  not  incorporated  at  the  time 
of  this  work  being  done,  and  had  no  legal  existence.  The  act  of 
parliament  gives  no  express  power  to  sue  the  new  body  for  the  debts 
of  the  provisionally  registered  body,  and  none  can  be  implied, 
especially  as  Barton  v.  Hutchinsonj  shows  that  the  contracting  parties 
have  their  remedy  against  the  promoters  who  made  the  contract. 
He  referred  also  to  Hutchinson  v.  TAe  Surrey  Gas  Consumers  Com' 


2  ThiB  statement  of  the  faets  is  all  that  is  neceflsarr  for  the  points  decided,  and  the 
matter  is  not  finally  disposed  ot,  there  being  some  dirorenoe  between  the  parties  as  to 
the  amount  for  which  the  verdict  was  to  stand. 

39* 
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Alderson,  B.  I  have  no  doubt  about  it  It  is  a  parliamentary 
mode  of  making  one  body  responsible  for  the  contracts  of  another. 
The  promoters  have  become  provisionally  registered  by  the  particular 
name,  and  they  have  power  under  certain  limitations  to  bind  other 
persons.  It  is  clear  the  company,  after  complete  registration,  may 
sue  upon  beneficial  contracts  made  by  the  company  when  provisioa- 
ally  registered;  and  it  is,  therefore,  right  that  those  who  have  the 
benefit  should  also  bear  the  burden. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

The  case  then  stood  over  upon  a  minor  point,  until  after  the  decis- 
ion upon  the  demurrer.  This  was  argued  at  the  Sittings  after  Trinity 
term,  (June  16.) 

Tapping^  in  support  of  the  demurrer.  The  question  turns  upon  the 
true  construction  of  the  44  Gfeo.  3,  c.  98,  s,  14.^  At  common  law,  any 
person  could  draw  conveyances  and  recover  for  his  skill  and  labor, 
and  until  the  statute  just  referred  to,  there  was  no  legislative  interfer- 
ence on  the  subject.  Being  in  derogation  of  the  common  law,  and 
inflicting  a  penalty,  it  must  be  construed  strictly.  It  was  passed  for 
revenue  purposes  only,  and  the  penalty  is  imposed  as  a  means  of 
securing  the  certificate  being  taken  out.  The  words  are  not  negative, 
but  merely  that  every  person  wHb  shall,  &c.  Cope  v.  Rowlands^ 
2  Mee.  &  W.  157,  is  in  favor  oif  the  plaintiff  The  court  there  said: 
<<  The  sole  question  is,  whether  the  s^tute  means  to  prohibit  the  con- 
tract? In  the  cases  of  Brown  v.  Duncauj  10  B.  &  C.  93;  and 
Wetherell  v.  Jones^  3  B.  &  Ad.  221 ;  bokh  cases  of  violation  of  the 
revenue  laws,  the  particular  contract  sued  upon  was  held  not  to  be 
interdicted ;  and  in  Johnson  v.  Hudson^  11  East,  180,  as  explained  in 
the  judgment  of  the  Court  of  King's  Bench,  in  Forster  v.  Taylor^ 
5  B.  &  Ad.  898,  the  provision  of  the  statute,  which  requires  persons 
dealing  in  tobacco  to  take  a  license,  was  held  to  be  a  regulation 
attaching  to  the  plaintiff  personally,  and  affecting  him  with  the  pen- 


^  That  section  enacts,  "That  every  person  who  shall,  for  or  in  expectation  of  any 
fee,  gain,  or  reward,  directly  or  indirectly  draw  or  prepare  any  conveyance  of,  or  deed 
relating  to,  any  real  or  personal  estate,  of  any  proceedings  in  law  or  ec[uity,  (other 
than  and  except  sergeants-at-law,  barristers,  sokcitors,  attorneys,  notaries,  proctors, 
agents,  or  procurators,  having  obtained  regular  certificates,  and  special  pleaders, 
dLiraflsmen-in-equity,  and  conveyancers,  being  members  of  one  of  the  four  inns  of  court, 
and  having  taken  out  the  certificates  mentioned  in  the  said  schedule  to  this  act  annexed, 
at  the  head  office  in  London  of  the  commissioners  for  managing  the  duties  on  stamped 
vellum,  parchment,  and  paper,  and  other  than  and  except  persons  solely  employea  to 
engross  any  deed,  instrument,  or  other  proceedings  not  drawn  or  prepared  oy  them- 
selves, and  for  their  own  account  respectively,  and  other  than  and  except  public 
officers  drawing  or  preparing  official  instruments  applicable  to  their  re^ecQve  offices 
and  in  the  course  of  their  duty,)  shall  forfeit  and  pay  for  every  such  ottcnce  the  sum 
of  5/. :  Provided  always,  that  nothing  herein  contained  shall  extend,  or  be  oonttmed 
to  extend,  to  prevent  any  person  or  persons  drawing  or  preparing  any  will  or  other 
testamentary  papers,  or  any  agreement  not  under  sesJ,  or  any  letter  of  attorney." 
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alty,  for  the  purpose  of  securing  the  license  duty  only,  and  not  for- 
bidding the  contract  itself;  though  it  is  to  be  observed  that  some 
little  doubt  has  been  thrown  on  the  particular  case  in  a  very  learned 
work,  2  Stark,  on  Evidence.  The  principle,  however,  of  that  decis- 
ion, as  above  explained,  is  correct ;  and  the  question  for  us  now  to 
determine  is,  whether  the  enactment  of  the  statute  6  Ann.  c.  16, 
(altered  as  to  the  amount  of  penalty,  by  57  Geo.  3,  c.  60,)  is  meant 
merely  to  secure  a  revenue  to  the  city,  and  for  that  purpose  to  render 
the  person  ftcting  as  a  broker,  liable  to  a  penalty  if  he  does  not  pay 
it  ?  or  whether  one  of  its  objects  be  the  protection  of  the  public,  and 
the  prevention  of  improper  persons  acting  as  brokers ;  On  the 
former  supposition,  the  contract  with  a  broker  for  his  brokerage,  is  not 
prohibited  by  the  statute — on  the  latter  it  is ;  for  it  cannot  be  per- 
mitted to  a  person  to  recover  compensation  for  an  act  which  the  law 
interdicts  him  from  doing." 

[Parke,  B.  The  distinction  taken  in  some  of  the  cases  between 
revenue  statutes  and  others,  is  not  sound.  The  true  principle  is  laid 
down  in  Smith  v.  Mawlioody  14  Mee.  &  W.  452. 

Alderson,  B.  The  section  speaks  of  a  violation  of  its  provisions 
as  an  offence ;  surely,  that  shows  that  the  act  is  prohibited.] 

The  same  word  was  used  in  the  29  Geo.  3,  c.  68,  as  to  the  sale  of 
tobacco  without  a  license,  but  the  contract  was  held  to  be  legaL 
Johnson  v.  Hudson.  The  validity  of  the  present  contract  is  supported 
by  what  Gibbs,  C.  J.,  said  in  Edgar  v.  Hunter^  Holt,  N.  P.  62» :  "  As 
to  this  very  section,  I  am  inclined  to  think  with  my  brother  Copley, 
that  the  agreement  would  not,  therefore,  be  invalid,  though  the  plain- 
ti£f  might  not  subject  himself  to  a  penalty." 

JBdyeSy  contrli.  The  principle  is  now  admitted,  that  if  the  statute 
prohibits  the  contract,  it  is  illegal,  and  this  whether  the  object  of  the 
statute  be  for  revenue  or  for  any  other  purpose.  Here  the  object  of 
the  statute,  as  shown  by  the  exceptions,  was,  to  prevent  unqualified 
persons  from  acting  as  conveyancers;  for  the  exceptions  are,  all 
persons  who  might  be  presumed  to  be  qualified,  such  as  sergeants  at 
law,  &C. 

[Alderson,  B.  And  the  provision  that  certain  matters,  such  as 
wills,  may  be  drawn,  inferentially  prohibits  the  drawing  all  convey- 
ances ana  deeds  not  within  that  provision.] 

(He  was  then  stopped  by  the  court.) 

Tappings  replied. 

Parke,  B.  The  defendants  are  entitled  to  judgment.  The  general 
principle  is  agreed  upon,  and  my  present  impression  is,  that  the 
statute  does  prohibit  the  act  It  is,  therefore,  illegal,  and  the  plain- 
tiff cannot  recover  in  respect  of  it  The  object  of  the  statute  seems 
to  have  been  to  secure  competent  persons  by  instituting  a  qualifica- 
tion, and,  therefore,  the  act  is  prohibited. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  of  the  proviso 
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clearly  show  that  the  intention  of  the  legislature  was  to  prohibit  the 
drawing  of  conveyances  by  persons  not  certificated. 

Platt,  B.  The  object  of  the  act  was  also  to  protect  the  public 
from  the  designs  and  professed  skill  of  ignorant  persons,  'who,  other 
than  those  referred  to  by  the  act  of  parliament,  may  attempt  to  prac- 
tise conveyancing  without  being  in  the  profession,  or  acquiring  soffi* 
cient  information  and  knowledge  upon  tnc  subject 

# 
Martin,  B.,  concurred* 

Judgmeni  for  the  defendamU^ 


IN  THE  EXCHEQUER  CHAMBEIL 

BtJSH  V.  Fox  and  others.^ 

Febniaiy  S,  1854. 

Patent —  Specification —  Construction  of  Claim -^  New  Mamrfadure* 

A  patent  had  been  obtained  for  improyementg  in  the  means  and  apparatus  for  working  under 
water,  in  order  to  produce  excavations  and  building  foundations  of  light-houses,  piers, 
jetties,  and  other  structures  under  water.  The  specification  described  a  cylinder  or  caisson 
of  iron,  divided  into  compartments  and  chambers,  which  was  to  be  sunk  to  the  bottom  of 
the  water,  in  the  place  where  the  foundation  was  to  be  made.  The  water  was  to  be  forced 
out  and  kept  out  of  the  caisson  by  an  air-pump,  so  that,  by  means  of  the  yalyes  and 
passages  specified,  workmen  might  descend  within  the  caisson  and  excayate  at  the  bottom, 
and  send  tip  the  materials  to  the  surface  through  it.  When  a  sufficient  depth  was  attained, 
the  foundation  was  to  be  laid,  and  built  up  of  concrete  or  other  materials  within  the 
caisson,  each  chamber  of  which  was  to  be  thus  filled  in  turn,  until  the  surface  was  reached; 
and  the  lower  portion  of  the  caisson  itself  was  to  be  left  as  part  of  the  permanent  founda- 
tion, inclosing  the  solid  mass  of  concrete  or  stone.  The  specification  concluded  by  saying 
that  the  inventor  claimed  the  mode  of  constructing  the  interior  of  a  caisson  in  such  a 
manner  that  the  work-people  might  be  supplied  with  compressed  air,  and  be  able  to  raise 
the  materials  excavated,  and  to  make  and  construct  foundations  of  buildincs  as  above 
described.  In  an  action  for  infringement  of  the  patent,  it  was'  pleaded  that  the  invention 
was  not  any  manner  of  new  manufacture,  and  the  defendants  proved  that  a  patent  had 
been  obtained  for  a  caisson  simiU&r  in  its  construction,  but  which  was  to  be  applied  to 
facilitate  excavating,  sinking,  and  mining,  by  keeping  out,  by  means  of  the  compressed 
air  to  be  forced  in,  any  water  that  might  he  met  with  during  toe  operations  : — 

Hddf  that  the  inventor  claimed  the  construction  of  the  caisson  itself,  and  that,  as  this  wss 
not  new,  the  judge  was  right  in  telling  tho  jury  that  the  invention  was  not  a  new  maan- 
factnro. 

This  was  a  writ  of  error  by  the  plaintiff,  on  a  bill  of  exceptions  to 
the  ruling  of  Pollock,  C.  B.,  in  favor  of  the  defendants. 
The  action  was  for  the  infringement  of  a  patent 


^  Coram  Coleridge,  J.,  Maulb,  J.,  Crksswell,  J.,  Wightman,  J.,  Williams, 
fi^  ind  CftoicpT02(,  J. 


COURT  OF  EXCHEQUER,  1854.  465 

Bush  V.  Fox. 

The  third  plea  was,  that  the  snpposed  invention  of  the  plaintiff  was 
not  an  invention  of  any  manner  of  new  manufacture.  On  this  plea 
issue  was  taken. 

On  the  trial,  on  the  10th  of  December,  1852,  at  the  Guildhall,  Lon- 
don, before  Pollock,  C.  B.,  the  plaintiff's  specification  was  put  in, 
which  showed  that  the  patent  was  for  an  invention  of  "  Improvements 
in  the  means  of  and  in  the  apparatus  for  building  and  working  under 
water."  It  further  stated : ''  My  invention  relates  to  means  and  appa- 
ratus for  working  under  water,  in  order  to  produce  excavations  and 
building  foundations  of  light-houses,  piers,  jetties,  and  other  structures 
under  water."  The  specification  contained  drawings  of  the  plaintiff's 
invention,  with  a  written  description  explaining  the  separate  figures ; 
and  it  described  a  caisson  of  iron,  divided  into  compartments  and 
chambers,  which  was  to  be  sunk  into  the  water ;  the  lower  chambers 
to  be  open,  and  when  sunk  to  the  bottom  to  have  air  supplied  by 
means  of  an  air-pump,  as  in  a  diving-bell,  for  the  use  of  the  work- 
men, who  were  to  excavate  the  soil,  and  send  it  to  the  surface  in 
buckets ;  and  then,  when  the  caisson  had  sunk  low  enough,  to  build 
in  a  firm  foundation  of  concrete  or  other  materials,  gradually  filling 
the  chamber.  The  method  of  enabling  the  men  and  buckets  to  pass 
from  one  chamber  to  another,  without  allowing  the  water  to  come  in, 
was  shown  in  detail,  and  the  valves  and  air-chambers  and  air-cocks 
particularly  described.  When  the  lowest  chamber  was  fiilled,  the  par- 
tition between  it  and  the  one  above  was  to  be  removed,  and  the 
building  carried  on  inside  until  the  second  chamber  was  also  filled. 
Proceeding  thus,  the  foundation  was  gradually  to  rise  to  the  surface 
of  the  water,  having  the  lower  portions  of  the  caisson  left  as  a  portion 
of  the  foundation.  The  specincation  concluded :  '^  Having  thus  de- 
scribed the  nature  of  my  invention,  and  the  manner  of  performing  the 
same,  I  would  have  it  understood  that  I  do  not  confine  myself  to  the 
precise  details  shown,  provided  the  peculiar  character  of  my  invention 
be  retained;  but  what  I  claim  is,  the  mode  of  constructing  the  interior 
of  a  caisson  in  such  a  manner  that  the  work-people  may  be  supplied 
with  compressed  air,  and  be  able  to  raise  the  materials  excavated, 
and  to  make  and  construct  foundations  and  buildings  as  above  de- 
scribed." 

The  plaintiff  was  called  as  a  witness,  and  stated  that  he  was  an 
engineer,  and  had  had  his  attention  directed  to  the  importance  of 
making  works  on  the  Ooodwin  Sands,  and  of  building  structures 
under  water  in  places  of  that  description,  and  he  described  his  inven- 
tion (according  to  a  model  produced)  as  that  of  a  caisson  made  air- 
tight and  hoUow,  from  which  the  water  was  to  be  forced  by  means  of 
an  air-|himp,  after  which,  when  it  had  been  sunk  low  enough,  it  was 
to  be  filled  in  solid  with  concrete  and  masonry,  and  left  as  part  of  the 
permanent  foundation  ;  and  he  complained  that  the  defendants  had 
infringed  his  patent  in  building  the  foundations  of  Rochester  Bridge, 
which  were  made  of  iron  cylinders,  sunk,  worked,  and  filled  with  con- 
crete, in  a  similar  manner  to  that  described  in  the  plaintiff's  specifi- 
cation. 

In  order  to  make  out  thebr  plea,  the  defendants  put  in  evidence  the 
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specification  of  a  patent  of  Lord  Dondonald,  for  the  inventioii  of 
<^  apparatus  to  facilitate  excavating,  sinking,  and  mining,"  in  which 
he  stated :  "  My  invention  consists  of  an  apparatus  heieinafiear  de- 
scribed for  compressing  atmospheric  air  into,  and  retaining  the  air  so 
compressed  within  ^e  interior  capacity  of  subterranean  excavations, 
sinkings,  ot  mines,  or  without  those  portions  of  that  capacity,  where 
the  operations  of  excavating,  sinking,  or  mining  are  going  oil,  in  <Hrder 
that  tiie  additional  elasticity  given  to  and  maintained  in  the  induded 
air  by  aid  of  my  apparatus,  over  and  above  the  ordinary  and  natural 
elasticity  of  the  atmospheric  air,  which  is  contained  in  excavations 
and  mines,  may  counteract  in  part  or  wholly  the  tendency  of  superin- 
cumbent water,  or  of  such  superincumbent  earth  as  is  rendered  semi- 
fluid by  admixture  with  watex  to  flow  by  gravitation  into  such  excar 
vations  which,  as  aforesaid,  are  filled  with  compressed  air,  and  maijw 
tained  full  of  compressed  air  by  aid  of  my  sedd  apparatus,  and  which 
apparatus,  at  the  same  time  that  it  is  adapted  to  retain  the  said 
included  air  in  a  state  of  compression,  in  order  to  prevent  or  diminfah 
the  influx  of  water,  or  of  semi-fluid  earth,  is  also  ada{^«d  to  allow  woik- 
men  to  carry  on  their  ordinary  operations  of  excavating,  sinking,  and 
niining,  by  v^orkiuff  under  and  within  the  space  which  is  filled  with 
compressed  air,  and  also  to  allow  workmen  ready  passage  to  and  from 
the  said  space  into  those  parts  of  the  subterranean  excavations  or 
mines  which  contain  air  in  a  natural  and  ordinary  state  of  elasticity. 
And  other  parts  of  my  said  apparatus  facilitate  the  passage  of  mate- 
rials to  and  from  the  open  air  into  and  out  of  those  parts  of  the  sub* 
terranean  excavations  or  mines  which  are  filled  as  aforesaid  with,  and 
retained  full  of  condensed  air  by  means  of  my  apparatus,"  &c 

The  specification  in  question  then  desmbed  the  construction  of 
the  apparatus  as  applicable  to  sinking  a  shaft  and  niiaking  a  tunnel 
under  a  river,  and  he  described  a  shaft  or  tube  of  hoUow  iron  cylinders 
closed  at  top,  open  at  bottom,  with  air-pumps  compressing  air  into  it 
to  prevent  water  firom  rising  in  it  while  the  workmen  worked  in  ex- 
cavating. He  also  described  the  air,  chambers,  and  valves,  and  par- 
titions, by  means  of  which  workmen  and  materials  were  to  have 
ingress  and  egress  from  the  cylinder  to  the  outer  air. 

On  cross-examination,  the  plaintifl*  said  that  the  object  of  Lord 
Dundonald's  invention  was  diiterent  from  his,  but  the  mode  of  doing 
the  thing  was  similar ;  that  the  only  difference  between  Lord  Dun- 
donald's invention  and  what  the  defendants  had  done  at  Rochester 
Bridge  was  that  Lord  Dundonald  worked  on  land  and  the  defendants 
in  water.  Another  engineer,  a  witness  called  by  the  plainiifi*,  gave 
similar  evidence,  and  stated  that  the  plaintifl''s  invention  was  not  new 
for  any  other  purpose  except  for  making  foundations  under  waier,and 
that  the  only  difterence  between  Lord  Dundonald's  plan  and  the  de- 
fendants' works  was  in  the  application  and  object,  the  one  being, 
among  other  things,  to  make  a  roadway  under  a  river,  the  other  a 
foundation  in  water ;  and  that  there  was  nothing  in  Lord  Dundon- 
ald's specification  which  showed  that  it  was  to  be  used  only  on  dry 
land. 

The  Chief  Baron  directed  the  jury,  that,  if  they  believed  the  evi- 
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dence,  "  the  said  invention  was  not  any  manner  of  new  mannfactuie," 
and  that  they  should  find  f<Nr  the  defendants  on  the  third  plea.  The 
plaintiff's  counsel  excepted  to  ihe  direction,  ^  and  contended  that  the 
same  was  erroneous  and  wrong." 

February  2.  Cbckbumj  Attomey-Greneral,  for  the  plaintiff.  The 
Chief  Baron  was  wrong  in  his  direction  to  the  jury,  in  telling  them 
that  the  jdaintiff's  invention  was  not  an  invention  of  any  manner  of 
new  manufacture.  Liord  Dundonald's  invention  was  not  the  same  as 
the  plaintiff's.  The  cylinder  or  caisson  of  the  plaintiff  was  different* 
firom  Lord  Dundonald's,  the  mode  of  using  it  different,  and  the  result 
different  The  object  which  Lord  Dundonald  had  in  view  was  to 
sink  a  shaft  in  a  mine  or  in  the  earth,  and  to  be  able  to  force  out  the 
water  horizontally,  in  case  it  should  be  met  with  during  the  operation. 
It  was  constructed  with  reference  to  the  Thames  Tunnel,  and  never 
was  practically  useful.  The  plaintiff  uses  his  cylinder  for  the  purpose 
of  building  foundations  under  water.  The  cylinder  is  sunk  to  the 
bottom,  the  air-pump  forces  the  water  out,  the  workmen  excavate 
below  and  fill  up  each  chamber  in  turn  from  the  bottom  with  con- 
crete, thus  leaving,  when  they  rise  to  the  surface,  a  solid  mass  of  con- 
crete bound  round  with  iron.  This  idea  of  building  under  water,  and 
leaving  the  cylinder  in  as  part  of  the  foundation,  never  entered  into 
liord  Dundonald's  head.  The'  edifice  thus  erected  under  water,  is  a 
new  manufacture.  Even  assuming  the  two  cylinders  to  be  identical. 
Crane  v.  Pricej  4  Man.  &  G.  i580 ;  Newton  v.  Voucher^  6  Exch.  Rep. 
859 ;  s.  c.  11  Eng.  Rep.  589 ;  and  Newton  v.  Tke  Grand  Junction 
Itailwap  Company^  5  Ibid.  331 ;  s.  c.  6  Eng.  Rep.  557,  show  that  the 
application  of  an  old  process  to  a  new  subject-matter  may  be  the 
subject  of  a  patent  Whether  it  was  a  new  manufacture  was,  at  any 
rate,  a  question  for  the  jury,  not  for  the  judge.  Steiner  v.  Healdy  o 
Ibid.  607 ;  s.  c.  6  Eng.  Rep.  536. 

Bindmarskj  for  the  defendants*  It  is  not  open  to  the  plaintiff  to 
take  the  objection  that  it  was  a  question  for  a  jury,  whether  it  was  a 
new  manufacture.  The  point  that  it  ought  to  have  been  left  to  the 
jury,  was  never  taken  below.  The  only  exception  is,  that  the  judge 
was  wrong  in  directing  the  jury  that,  if  they  believed  the  evidence, 
the  invention  was  not  an  invention  of  any  manner  of  new  manu- 
facture. The  f>arty  excepting  ought  to  have  stated  how  the  judge 
was  wrong.  The  exception  that  the  judge  is  wrong  is  not  sufficient, 
unless  there  is  only  a  single  point  of  law  in  question. 

[Cresswell,  J.  The  issue  raised  involves  two  questions,  whether 
the  plaintiff's  invention  was  new,  and  whether  it  was  a  manufacture. 
The  Chief  Baron  seems  to  assume  that  the  evidence  negatives  one  or 
other  of  these  two  branches.] 

Next,  the  plaintiff's  patent  is  for  improvements  in  the  means  and 
apparatus  of  building  and  laying  foundations  under  water.  In  the 
specification,  he  describes  the  apparatus  and  the  mode  of  using  it,  and 
he  claims  as  his  invention  a  particular  mode  of  constructing  a  caisson 
for  the  purpose  of  making  the  foundation.    1£  either  portion  of  his 
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claim  is  not  new  or  not  a  manufacture,  the  Chief  Baron  was  right, 
for  an  objection  may  be  taken  to  a  portion  of  an  invention  daimed, 
as  well  as  to  the  whole ;  and  unless  the  patentee  can  establish  ihe 
novelty  of  the  whole  that  he  claims  as  his  invention,  he  must  fail  al- 
together. Holmes  v.  The  London  and  Northwestern  Railway  Com- 
panyy  13  Com.  B.  Rep.  831 ;  s.  c.  16  Eng.  Rep.  409.  If  any  part  be 
old,  he  ought  to  take  care  to  disclaim  that  part.  TeUey  v.  Eiaston. 
2  E.  &  B.  956 ;  s.  c.  22  Eng.  Rep.  321.  Here  the  plaintifTs  daim 
includes  Lord  Dundonald's  invention,  for  the  plaintiff  claims  the 
•  making  the  cylinders  for  the  purpose  of  building  under  water.  The 
evidence  is  aU  one.way  to'show  that  the  cylinders  of  the  plaintiff  and 
in  Lord  Dundonald's  spediication  are  identical  in  substance.  In 
claiming  the  construction  of  the  cylinders,  the  plaintiff,  therefore, 
daims  what  is  not  new.  There  is  nothing  in  Lord  Dundonald's  spe- 
cification to  exclude,  the  supposition  that  it  might  be  used  under 
water.  Further,  if  it  be  contended  that  the  claim  is  not  for  the  mak- 
ing of  the  cylinders,  but  only  for  their  application  to  a  new  subject- 
matter,  it  is  submitted  that  that  is  not  the  subject  of  a  patent  Urane 
V.  Pricey  which  is  relied  on  to  show  that  a  new  use  of  an  old  thing 
can  be  a  subject  of  a  patent,  has  been  very  much  doubted,  and  it  has 
been  recently  explained  and  supported  on  a  different  ground,  in  Dobbs 
V.  Penny  3  Exch.  Rep.  427 ;  namely,  that  the  process  produced  a  new 
result,  namely,  a  superior  kind  of  irdn.  Nor  do  the  cases  dted  and 
relied  on,  in  Qrane  v.  Pricey  support  the  proposition  when  examined, 
for  Hall  V.  Boot,  Webster's  Patent  Caaies,  100,  was  not  the  case  of  a 
new  use  of  an  old  process,  but,  in  fact,  the  invention  was  a  new  pro- 
cess ;  it  was  an  invention  of  a  means  of  drawing  flame  through  lace, 
the  old  process  being  that  of  only  singing  the  outside  of  the  lace. 
In  Derosne  v.  FairiCy  Ibid.  154 ;  s.  c.  2  Cr.  M.  &  R.  476,  the  patent 
was  not  supported,  and  the  question  as  to  the  novelty  of  the  manu- 
facture was  not  raised.  These,  the  only  authorities  which  can  be 
found  at  all  in  favor  of  the  plaintiff's  proposition,  do  jiot  in  reality 
support  it  There  are  other  cases  which  have  a  contrary  aspect  Jiky 
V.  Marshally  5  Bing.  N.  C.  492,  and  Losh  v.  HaguSy  Webster's  Patent 
Cases,  200,  illustrate  the  rule,  that  the  application  of  an  old  machine 
to  a  subject  to  which  it  was  not  before  known  to  be  applicable,  is  no 
subject  of  a  patent  A  patent  for  a  new  anchor,  composed  of  three 
flukes  put  together  by  a  known  process,  was  held  bad.  Brunion  v. 
Hawkesy  4  B.  &  Aid.  541.  The  King  v.  OiUlery  1  Stark.  354,  lays 
down  the  same  principles,  that  the  application  of  an  old  process  in  a 
new  manner  is  no  ground  of  a  patent 

The  Attorney- General f  in  reply.  It  was  a  question  for  the  jury, 
whether  the  plaintiff's  cylinder  was  the  same  as  Lord  Dundonald's. 

[Williams,  J.  You  might  have  addressed  the  jury  on  the  point, 
had  you  thought  fit] 

Assuming  the  cylinders  to  be  the  same,  the  application  is  a  new 
invention.  The  plaintiff's  claim  is  not  the  applying  an  old  machine 
to  a  new  subject,  but  a  new  mode  of  applying  it  That  makes  it  the 
ground  of  a  patent,  for  the  mode  of  a  process  may  be  a  manufacture. 
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Hmdmarsh  on  Patents,  83 ;  and  Russell  v.  Cowley^  1  Cr.  M.  &  R. 
864.  Whether  the  plaintiff  claims  the  mode  of  making  the  foonda- 
iions,  or  the  fonndations  made  in  such  a  mode,  does  not  matter. 

CoLERiDOB,  J.  The  question  arises  in  this  case  upon  the  direction 
*of  Pollock,  C.  B.,  who,  upon  the  issue  raised  upon  the  third  plea,  told 
the  jury  that,  if  they  believed  the  said  several  matters  given  in  evi- 
dence, then  the  said  invention  was  not  an  invention  of  any  manner 
of  new  manufacture,  and  that  they  ought  to  find  a  verdict  for  the  de- 
fendants.. We  are  all  of  opinion  that  the  Chief  Baron  was  justified 
in  giving  that  direction  to  the  jury  under  the  circumstances.  Two  or 
three  points  have  been  made  on  which  the  court  does  not  think  it 
necessary  to  pronounce  an  opinion ;  but  we  propose  to  confine  our- 
selves to  one  clear  point,  on  which  the  direction  can  be  sustained. 
Whatever  the  plea  puts  in  issue,  at  aU  events  it  puts  in  issue  the 
novelty  of  the  construction  of  the  instrument  itself  to  be  used.  It 
says :  ^  The  supposed  invention  was  not  an  invention  of  any  manner 
of  new  manufacture."  What  was  the  invention  claimed  ?  On  refer- 
ence to  the  sp>ecification,  it  appears  that,  at  all  events,  the  novelty  of 
the  construction  of  the  interior  of  the  caisson  was  claimed  and  is  put 
in  issue,  and  if  that  was  put  in  issue  and  was  not  new,  the  plea  is 
made  out.  Now,  when  we  consider  the  evidence,  it  seems  all  one 
way.  After  putting  in  the  specification  and  Lord  Dundonald's  patent, 
the  plaintiff  and  his  vidtness  were  called.  They  had  before  them  the 
model  of  the  one  patent,  and  a  description  of  the  other.  Both  the 
plaintiff  and  the  Vidtness  said,  that  the  cylinder  and  caisson  in  the 
two  specifications  are  the  same  in  all  material  respects,  the  only 
difference  being  the  place  in  which  they  were  to  be  employed,  the 
one  on  dry  land,  and  the  other  in  water.  There  being  nothing  to 
contradict  this  statement,  the  Chief  Baron  was  justified  in  saying 
that  the  supposed  invention  was  not  new,  a  material  part  of  it  being 
old. 

Judgmenl  affirmed. 


Kirby  t;.  Simpson. 

Jane  S6, 1854. 

against  Magistrates  — -  Notice  of  Action  —  Acting  Maliciously 

—  Bona  Fuks. 

A  magistrate  acttng  in  the  execation  of  hif  offloe  if,  bjr  the  II  I;  Ifi  Vict.  e.  44,  entitled  to 
notice  of  ectioa,  although  he  acta  malidoiulj  and  without  naeonable  and  probable  oauae, 

In  actioni  against  magistrates  for  acts  done  in  the  execation  of  their  oAee,  the  Jadge  is  to 
decide  whether  noUce  of  action  is  neoessarj,  and  the  J  or/  are  not  to  determine  the  question 
oibtmajides, 

TOL.  XXVI.  40 
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Trespass.  The  first  count  stated  that  the  defendant  gave  the 
plaintiff  into  custody,  and  caused  him  to  be  imprisoned  in  the  bouse 
of  correction.  The  second  count  alleged,  that  the  defendant,  being 
the  owner  of  a  duck,  which  the  plaintiff  had  unwittingly  killed,  and 
being  desirous  to  punish  the  plaintiff  for  so  killing  the  said  duck, 
maliciously  caused  and  instigated  one  John  Blenkin  to  make  a  com- 
plaint, on  oath,  to  him,  the  defendant,  as  one  of  her  Majesty's  jus- 
tices of  the  peace  for  the  East  Biding  of  the  county  of  YoriL,  tihat 
the  plaintiff  had,  as  his  hired  servant,  in  his,  the  said  John  Blenkin% 
said  service,  been  guilty  of  divers  misdemeanors,  miscarriages,  and 
ill  behavior  towards  him,  the  said  John  Blenkin;  and  ti^e  said 
defendant  maliciously  convicted  him,  theplaintifi^  of  the  said  ofience, 
and  wilfully,  wrongfully,  and  without  sufficient  cause,  issued  his  war- 
rant of  commitment,  whereby  he  commanded  the  constable  of  Brid- 
lington, in  the  said  East  Rioing,  to  convey  the  said  plaintiff  to  the 
said  house  of  correction  at  Beverley,  and  also  commanded  the  keeper 
of  the  said  house  of  correction  to  receive  the  said  plaintiff  into  his 
custody  in  the  said  house  of  correction,  there  to  remain  and  be  cor- 
rected and  be  held  to  hard  labor  for  the  space  of  twenty-one  days 
from  the  date  of  the  said  commitment ;  and  the  defendant,  f<^  the 
furtherance  of  his  said  maUcious  desire,  wrote  a  letter  to  the  jailer  of 
the  said  house  of  correction  at  Beverley,  curdering  him  to  flog  the  said 
plaintiff  severely. 

Plea,  not  gmlty  by  statutes,  the  11  &  12  Vict*  c  44,  and  20  Geo. 
2,  c.  19,  s.  2. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Yorkshire  Spring 
Assizes,  the  defendant  gave  evidence  of  the  following  facts*  The 
plaintiff,  a  boy  of  thirteen  years  of  age,  and  in  the  service  of  one 
Blenkin,  passing  the  premises  of  the  defendant  in  the  month  of  June, 
1853,  killed  one  of  the  defendant's  ducks.  The  plaintiff  was  shortly 
afterwards  brought  before  the  defendant,  a  magistrate  of  Yorkshire, 
and  on  being  charged  with  killing  the  duck,  stated  that  he  thought 
it  was  a  wild  duck.  The  defendant  then  told  the  plaintiff  he  might 
go,  but  that  he  should  be  sent  to  Beverley  the  following  week.  A 
few  days  after,  the  defendant  sent  for  the  plaintiff  and  Blenkin,  and 
on  their  coming  to  his  house  said:  ^  So  this  is  the  boy  that  killed  the 
duck ;"  to  which  Blenkin  answered:  ''  Yes,  and  I  have  told  him  to 
be  sure  not  to  do  so."  Upon  this,  the  defendant  said  he  should  send 
the  boy  to  Beverley  jail,  and  proceeded  to  make  out  a  commitment 
This  commitment,  which  was  also  a  conviction,  stated  that  informa- 
tion had  been  made,  on  the  oath  of  John  Blenkin,  before  the  defendant, 
one  of  her  Majesty's  justices,  &c.,  that  John  Kirby,  one  of  his  ^ired 
servants,  had,  in  his  service,  been  guilty  of  divers  misdemeanors,  mis- 
carriages, and  ill  behavi<»r  towards  Um,  and  particularly  by  neglect 
and  disobedience  of  orders  cm  the  2d  of  June,  as  well  as  on  other  sim- 
ilar occasions.  The  commitment  then  stated  that  he  was  convicted 
thereof,  and  commanded  the  jailer  to  receive  him  in  the  house  of  cor- 
rection, there  to  remain  and  be  ccnrrected  and  held  to  hard  labor  for 
twenty-one  days.  The  plaintiff  having  been  lodged  in  the  house  of  cor- 
rection accordingly,  the  jailer  wrote  to  the  defendant,  stating  that  an 
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old  form  of  commitment  had  been  nsed,  but  he  supposed  the  defend- 
ant did  not  mean  the  boy  to  be  flogged.  To  this  the  defendant 
answered)  that  he  wished  the  plaintiff  to  be  flogged,  the  plaintiff^'s 
father  having  given  a  bad  account  of  him.  The  plaintiff*  was  flogged 
accordingly.  The  plaintifl''s  case  having  closed,  it  was  contended, 
on  behalf  of  the  defendant,  that  he  was  entitled  to  notice  of  action, 
pursuant  to  the  11  &  12  Vict  c.  44,  s.  9.  For  the  plaintiff",  it  was 
urged  that  the  evidence  showed  that  the  defendant  had  acted  mali- 
ciously, and  had  used  his  power  as  justice  of  the  peace,  colorably, 
and  for  the  purpose  of  oppression;  and  that  the  question' of  the 
defendant  being  entitled  to  notice  of  action  depended  upon  his  bona 
fides^  which  point  was  for  the  jury.  The  learned  judge  ruled  that 
the  defendant  was  entitled  to  notice  of  action,  and  that  there  was  no 
question  for  the  jury,  and  accordingly  he  directed  a  nonsuit. 
A  rule  nUi  having  been  obtained  by 

Price f  on  the  ground  that  no  notice  of  trial  was  necessary, 

Thompson  showed  cause.  The  defendant,  being  a  magistrate,  was 
entitled  to  notice  of  action  for  any  act  done  by  him  in  the  execution 
of  his  duty,  whether  done  maliciously  or  not  The  8th  section 
enacts,  "  that  no  action  shall  be  brought  against  ^y  justice  of  the 
peace  for  any  thing  done  by  him  in  the  execution  of  his  office  "  after 
six  months ;  and  the  9th  section  enacts,  that  <'  no  such  action  shall 
be  brought  against  any  justice  of  the  peace  until  one  month's  notice 
of  action  has  been  given."  Every  magistrate,  therefore,  who  acts  in 
the  execution  of  his  office  is  entitled  to  notice  of  action,  whether  he 
acts  maliciously  or  not.  He  is  entitled  to  such  notice  in  order  that 
he  may  be  able  to  tender  amends ;  and  itJs  reasonable  that  he  should 
be  allowed  to  tender  amends,  even  altnough  he  may  have  acted 
maliciously.  The  very  fact  of  a  magistrate  being  allowed  to  tender 
amends  implies  that  he  has  acted  wrongfully,  and  he  is  not  the  less 
entitled  to  notice  of  action  because  he  has  not  only  acted  wrong- 
fully, but  maliciously  also.  No  case  can  be  found  in  the  books  as  to 
the  question  of  bona  Jides,  with  reference  to  magistrates  being  enti- 
tled to  notice  of  action. 

[Parke,  B.  The  acts  of  parliament  relating  to  notice  of  action 
to  be  given  to  magistrates,  differ  from  those  in  which  notice  of  action 
is  to  be  given  to  private  individuals.] 

The  sole  question  in  this  case  is,  whether  the  defendant  was  a 
magistrate  acting  "in  the  execution  of  his  office;"  and  as  it  was 
clear  that  he  was  so,  he  was  entitled  to  notice  of  action,  whether  he 
acted  maliciously  or  not.  Wedge  v.  Berkeley^  6  Ad.  &  E.  663,  may 
be  relied  on  by  the  other  side.  That,  it  is  true,  was  the  case  of  an 
action  against  a  magistrate,  and  the  court  said  that  bona  fides  was 
a  question  for  the  jury ;  but  there  the  character  in  which  the  defend* 
ant  acted  was  equivocal.  He  cited  and  mentioned  Staight  v.  Gee^ 
2  Stark.  Rep.  445;  Cook  v.  Leonard,  6  B.  &  C.  351;  Beechey  \. 
Sides,  9  Ibid.  806 ;  Cann  v.  Clipperton,  10  Ad.  &  E.  582 ;  Kine  v. 
Ever  shed,  10  Q.  B.  Rep.  143;  Briggs  v.  Evelyn,  2  H.  Black.  114; 
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Horn  V.  TTiombarouffhj  3  Exch.  Rep.  846;  Weller  ▼.  Ibke,  9  East, 
364 ;  Morgan  v.  Palmer^  2  B.  &  C.  729 ;  James  v.  Saunders j  10  Bing. 
428;  and  Wriffht  v.  Wales j  6  Ibid.  336.  Secondly,  the  question  of 
'bona  fides  is  not  for  the  jury,  but  for  the  judge.  The  observations 
in  Wedge  v.  Berkeley/  were  not  well  founded,  and  were  not  necessary 
to  the  decision  of  that  case.  Arnold  v.  Homely  9  Exch.  Rep.  404; 
s.  c.  24  Eng.  Rep.  547,  is  in  point,  and  shows  that  the  question  of 
.  bona  fides  is  for  the  judge,  and  not  for  the  jury.  There,  the  8  &  9 
Vict.  c.  87,  the  Smuggling  Prevention  Act,  enacted,  section  117,  that 
"  no  writ  shall  be  sued  out  against,  nor  a  copy  of  any  process  served 
upon,  any  person  acting  under  the  direction  of  the  commissioners 
of  customs,  for  any  thing  done  in  the  execution  of  or  by  reason  of 
his  ofHce,  until  one  calendar  month  next  after  notice  in  writing." 
Section  118 :  '^  Provided  always,  that  no  plaintiff  in  any  case  when 
an  action  shall  be  grounded  on  any  such  act  done  by  the  defend- 
ant shall  be  permitted  to  produce  any  evidence  of  the  cause-  of 
such,  action,  except  such  as  shall  be  contained  in  the  notice  to  be 
given  as  aforesaid."  It  was  held,  that,  under  these  enactments,  it 
was  the  province  of  the  judge  to  decide  whether  notice  of  action 
was  necessary,  and  for  that  purpose  he  should  have  evidence  on  both 
sides,  so  as  to  enable  him  to  determine  whether  the  defendant  was 
an  officer  of  the  Customs,  acting  by  reason  of  his  office,  and  under 
a  reasonaUe  belief  that  his  duty  as  such  officer  required  him  to  act 
as  he  did.  The  words  of  that  act  and  of  the  present  are  the  same 
in  effect  The  12th  section  makes  it  incumbent  on  the  plaintiff  to 
prove  that  the  action  was  brought  within  the  time  limited  by  the  act, 
&c.  Wagstaffe  v.  Sharpe^  3  Mee.  &  W.  521,  applies  to  this  part  of 
the  case.  He  also  referred  to  Shearwood  v.  Hdy^  5  Ad.  &  £•  383, 
and  Brittain  v.  Kinnairdj  1  B.  &  B.  432. 

Pricej  contra,  in  support  of  the  rule.  First,  the  11  &  12  Vict.  c.  44, 
has  no  application  to  this  case.  It  appears  on  the  face  of  the  declara- 
tion that  the  action  is  brought  against  the  defendant,  not  for  convict- 
ing the  plaintiff  improperly,  but  for  taking  advantage  of  his  position 
as  a  magistrate  to  injure  him.  The  defendant  maliciously  instigated 
the  master  to  bring  a  charge  against  the  plaintiff  The  defendant, 
therefore,  was  not  acting  in  his  character  of  magistrate,  but  stood,  in 
fact,  in  the  situation  of  an  ordinary  individual  Barton  v.  BrickneU^ 
20  Law  J.  Rep.  (n.  s.)  M.  C.  1,  s.  c.  1  Eng.  Rep.  298,  is  in  point. 
Secondly,' supposing  the  11  &  12  Vict  c.  44,  applies,  then,  under  the 
9th  section,  it  was  the  duty  of  the  judge  to  put  to  the  jury  the  ques- 
tion, whether  the  defendant  had  acted  bond  fide.  Wedge  v.  Berkeley 
is  decisive  as  to  that  point 

[Parke,  B.  The  second  count  shows  that  the  defendant  was  act- 
ing as  a  magistrate ;  it  alleges  that  he  acted  improperly  as  such,  but 
does  not  state  that  he  acted  maliciously  and  without  reasonable  and 
probable  cause.  A  magistrate  may  act  maliciously,  and  yet  may 
have  re€U9onable  and  probable  cause  for  his  acts.  »o  he  may  be  in 
the  execution  of  his  duty,  although  he  may  act  maliciously ;  and  I 
think,  therefore,  he  was  entitied  to  notice  of  action.     K  he  were  act* 
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ing  within  his  jurisdiction,  in  what  way  can  he  be  said  not  to  be  act- 
ing as  a  magistrate?  The  plaintiff's  case  is,  that  he  abased  his 
power  as  a  magistrate.] 

The  tendency  of  the  decisions  is  to  show  that  the  question  of  bona 
fides  is  for  the  jury,  and  that  upon  that  question  depends  the  point 
whether  the  defendant  is  entitled  tx>  notice  of  action. 

Parke,  B.  I  think  this  rule  mu^t  be  discharged,  as  the  plaintiff 
was  properly  nonsuited.  In  support  of  the  first  count,  the  plaintiff 
put  in  evidence  the  commitment,  which,  according  to  the  authority 
of  the  cases,  amounted  to  a  conviction.  Now,  upon  that  first  count, 
the  plaintiff  was  clearly  out  of  court,  as  he  himself  showed  a  commit- 
ment which,  being  good  upon  the  face  of  it,  afforded  a  protection  to 
the  magistrate.  The  second  count,  also,  admits  that  the  defendant 
was  acting  as  a  magistrate,  as  it  states  that  the  defendant  instigated 
Blenkin  to  make  a  complaint  to  him,  the  defendant,  as  one  of  her 
Majesty's  justices  of  the  peace  for  Yorkshire,  and  that  the  defendant 
issued  his  warrant  of  commitment  against  the  plaintiff.  That  shows 
that  the  defendant  vtras  acting  as  a  magistrate.  On  that  state  of 
facts,  the  defendant  was  entitled  to  notice  of  action.  Then  comes 
the  question,  whether  the  matter  is  for  the  court  or  the  jury,  and  I 
must  say  that,  before  to-day,  I  have  always  thought  that  if  a  question 
of  bona  fides  arose,  it  was  a  matter  to  be  determined  by  the  jury.  In 
Hdzeldirte  v.  Grave,  3  Q.  B.  Rep.  997,  the  Queen's  Bench  said,  that 
the  plaintiff  not  having  demanded  that  the  question  of  bcma  fides 
should  be  put  to  the  jury,  could  not  demand  a  new  tried  on  the  ground 
that  the  judge  had  nonsuited  him  on  the  objection.  But,  in  cases 
relating  to  magistrates,  I  doubt  much  whether  it  be  law  that  the 
question  of  boTM  fides  is  a  matter  to  be  determined  by  the  jury.  In 
the  case  of  Arnold  v.  Hamel,  this  court  was  of  opinion  that  the  points 
there  raised  were  for  the  judge  and  not  for  the  jury,  since  no  effect 
oould  be  given  to  the  act  of  parliament,  unless  the  facts  there  raised 
were  decided  by  the  judge.,  I,  for  one,  certainly  did  not  think  at  the 
time  that  the  i24  Geo.  2,  c.  44,  bore  a  resemblance  to  the  Customs 
Act,  by  which  that  case  was  governed.  But  if  the  present  case  had 
stood  on  the  statute  of  24  Geo.  2,  c.  44,  I  should  have  been  of  opinion 
that  the  same  law  was  apphcable  as  in  Arnold  v  HameL  The  word- 
ing, however,  is  different  But,  nevertheless,  I  think  the  judge,  in 
this  case,  was  bound  to  decide  whether  notice  of  action  was  requisite 
or  not.  I  must  say,  I  cannot  distinguish  between  the  12th  section  of 
tills  act  of  parliament,  11  &c  12  Vict  c.  44,  and  the  act  of  parliament 
by  which  Arnold  v.  Hamel  was  decided.  I  hold  the  opinion  that  I 
entertained  on  the  moving  of  the  rule  nisiy  that  the  protection,  granted 
by  the  1st  section  of  the  11  &  12  Vict  c.  44,  applies  to  all  that  is. 
done  by  a  magistrate  in  the  execution  of  his  duty.  That  section,  in 
effect,  admits  that  a  magistrate  may  act  maliciously,  and  yet  may  be 
in  the  execution  of  his  duty  within  the  act  of  parliament,  and  be.en- 
titied  to  notice  of  action.  The  result  of  the  9lh  and  1st  sections  is, 
tiiat,  even  in  cases  where  the  magistrate  in  the  execution  of  his  office 
has  acted  maliciously,  he  is  entiUed  to  notice  of  action.     The  quce* 
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tion,  there/ore,  was  one  for  the  determination  of  the  jndge,  and  the 
learned  judge,  in  this  case,  was  right  in  taking  upon  himself  the  de- 
termination of  this  case.  With  respect  to  the  facts  of  the  case,  I  am 
of  opinion  that  there  was  no  want  of  reasonable  and  probable  cause. 
Th^  question  of  reasonable  and  probable  cause  was  a  matter  for  the 
consideration  of  the  judge.  Here,  the  action  was  brought  against  the 
defendant  solely,  in  his  character  of  magistrate,  and  notice  of  action 
was  required  to  enable  him  to  tender  amends  to  the  plaintiff,  which 
he  was  at'liberty  to  do  under  the  act  of  parliament.  I  may  add,  that 
these  observations  will  not  necessarily  apply  to  all  the  cases  arising 
under  various  acts  of  parliament,  but  only  to  cases  relating  to  magis- 
trates. 

Platt,  B.  I  am  of  the  same  opinion.  Thb  question  depends  on 
the  11  &  12  Vict  c  44,  illustrated  and  explained  by  the  cases  decided 
on  other  acts  of  parliament,  and  by  the  24  Greo.  2,  c  44.  I  must  say 
I  do  not  quite  understand  the  arrangement  and  nature  of  the  11  & 
12  Vict  c.  44;  for  the  1st  section,  which  applies  to  cases  of  a  magis- 
trate acting  within  his  jurisdiction,  does  not  state  that  no  action  shall 
be  brought  until  the  conviction  or  order  has  been  quashed,  whereas 
the  2d  section  enacts,  that  when  a  magistrate  has  acted  without  juris- 
diction, or  has  exceeded  his  jurisdiction,  no  action  shall  be  brought 
until  after  the  conviction  has  been  quashed.  It  is  difficult,  I  say,  to 
understand  the  meaning  of  this  diversity  in  the  clauses,  but  we  must 
find  our  way  to  the  true  construction  of  the  clauses  as  well  as  we  are 
able.  Now,  the  9th  section  says,  "  that  no  such  action  shall  be  com-' 
menced  against  any  justice,"  until  after  notice  of  action.  That  refers 
to  the  8th  section,  which  refers  to  any  thing  done  by  the  justice,  <<  in 
the  execution  of  his  office."  Now,  the  8th  section  includes  the  1st; 
for  the  words,  "  in  the  execution  of  his  duty,"  and,  "  in  the  execution 
of  his  office,"  are  identical  in  their  meaning.  This  case  falls  within 
the  1st  section,  and  it  ought  to  have  been  stated  in  the  declaration 
that  the  act  was  done  ''  maliciously  and  without  reasonable  and  prob- 
able cause."  The  declaration  may,  however,  in  that  respect,  be 
amended.  Therefore,  supposing  the  declaration  to  contain  this  alle- 
gation, still,  the  9th  section  as  to  notice  of  action  applies.  Where, 
therefore,  a  magistrate  acts  in  the  execution  of  his  office  maliciously, 
and  without  reasonable  and  probable  cause,  stiU,  he  is  entitied  to 
notice  of  action.  Reading,  therefore,  the  1st,  8th,  and  9th  sections 
together,  I  am  of  opinion  that  the  judge  was  right  in  taking  upon 
himself  to  decide  that  notice  of  action  was  necessary ;  and,  therefore, 
this  rule  must  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  against  the 
defendant  is,  what  is  the  cause  of  action  ?  I  think  it  falls  within  the 
Ist  section  of  the  statute,  —  assuming,  as  I  do,  that  the  declaration 
is  amended.  The  real  complaint  is,  that  the  defendant  induced  the 
master  of  the  plaintiff  to  come  before  him,  and,  without  examining 
the  plaintiff  upon  oath,  Qonvicted  him  of  a  breach  of  duty.  If,  indeed, 
the  plaintiff  had  been  fairly  charged  before  .him,  and  the  mast^  of 
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the  plaintiff  had  shown  that  there  was  good  cause  of  action  against 
him,  and  the  defendant  had  confined  himself  to  do  an  act  which  was 
within  his  jurisdiction,  and  he  had  authority,  he  could  not  be  liable, 
as  we  cannot  look  at  the  motives  of  the  defendant.  The  real  cause 
of  action  is,  that  the  defendant  convicted  the  plaintiff  maliciously, 
and  without  reasonable  and  probable  cause.  The  case,  therefore, 
falls  within  the  8th  and  9th  sections  of  the  11  &  12  Vict  c.  44 ;  and, 
therefore,  the  judge  who  tried  the  cause  was  right  in  deciding  that 
the  defendant  was  entitied  to  notice  of  action. 

Ruk  discharged. 


Evans  and  others  v.  Erle. 

May  29,  1854. 

Bond —  Condition — Principal  and  Surety, 

« 

The  condition  of  a  bond  execnted  by  the  defendant  as  snrcty  for  A,  recited  {inter  alia)  that 
it  had  beeil  agreed  between  the  directors  of  a  company  and  A,  that  A  shoald  proceed  to 
Bueh  place  in  the  East  Indies,  at  sach  time  and  by  snch  conveyance  as  the  directors  shoald 
direct,  and  there  serve  the  company  as  engineer,  at  a  certain  monthly  salary,  to  commence 
from  the  day  of  his  embarkation  at  Southampton.  The  defeasance  provided  {inter  alia) 
that  if  A  shoald  forthwith  proceed  to  sach  place  in  the  East  Indies,  at  snch  time  and  by 
snch  conveyance  as  the  directors  should  direct,  the  bond  should  be  void.  A  was  paid 
part  of  his  salary  in  advance  in  London  by  a  clerk  of  the  company,  who,  at  the  same  time, 
gave  him  a  ticket  for  the  steamer  from  Marseilles,  and  money  for  the  journey  to  that 
place,  but  he  remained  %t  Boulogne  for  some  time,  and  then  returned  to  London :  — 

Seid,  in  an  action  against  the  defendant  on  the  bond,  that  the  embarkation  of  A  at  South- 
ampton was  not  a  condition  to  the  operation  of  the  bond  ]  and  that  tliere  was  evidence 
of  A  having  been  directed  by  the  directors  to  proceed  to  the  East  Indies  by  Marseilles, 
and  that  by  his  neglect  the  bond  was  forfeited. 

The  declaration  was  on  a  bond  for  400/. 

The  second  plea  set  out  the  bond  and  condition  at  length.^  The 
condition  recited  that  by  an  agreement,  bearing  date  the  20th  of  Oc- 
tober, 1853,  made  between  the  directors  of  the  Bombay,  Baroda,  and 
Central  India  Railway  Company  on  the  one  part,  and  Plant  on  the 
other  part,  it  had  been  agreed  (inter  alia^  that  the  said  Plant  should 
forthwith  proceed  to  such  place  or  places  in  the  East  Indies,  at  such 
time  and  by  such  conveyance  as  the  said  company  should  direct,  and 
should  there  serve  the  company  as  engineer  and  surveyor,  at  a  salary 
of  41/.  Vis.  4e/.  per  month,  to  commence  from  the  day  of  his  embark- 
ation at  Southampton,  and  to  be  payable  monthly,  and  the  said  Plant 
should  provide  his  own  outfit  in  his  said  business  of  engineer  and 
surveyor.  It  also  stated  that  the  company  had  advanced  to  Plant 
125/.,  on  account  of  salary  under  the  agreement,  and  had  paid  his 


1  The  condition  was  fully  set  out  in  the  plea,  but  it  is  here  stated  according  to  itf 
teems,  80  &r  as  they  were  material 
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passage-money  to  India ;  and  that  the  defendant  had  agreed  to  be- 
come security  or  guarantee  for  the  said  Plant,  for  fidelity  and  trust, 
and  to  join  with  him  in  the  said  bond ;  and  it  was  declared  that  the 
condition  of  the  said  bond  was  that,  if  the  said  Plant  should  then 
forthwith  proceed  to  such  place  or  places  in  the  East  Indies,  at  such 
time  and  by  snch  conveyance  as  the  said  company  should  direct,  and 
should  from  time  to  time  and  at  all  times  well  and  faithfully  serve 
the  said  company,  &c.,  then  the  said  bond  or  writing  obligatory  should 
be  void  and  of  no  effect,  otherwise  to  remain  in  hSi  force  and  virtue. 
The  plea  then  proceeded  to  aver  performsmce  of  the  several  parts  of 
the  condition. 

Replication  —  That  the  said  Plant  was,  by  the  condition  of  the  said 
writing  obligatory,  directed  by  the  said  company  to  proceed  forthwith 
at  a  time  and  by  a  conveyance  directed  by  the  said  company,  to  a 
place  in  the  East  Indies,  to  wit,  Bombay,  of  all  which  the  said  Plant 
had  notice,  and  could  and  might  have  obeyed  and  complied  with,  and 
that  a  reasonable  time  had  elapsed,  and  he  did  not  so  proceed,  but 
also,  before  the  commencement  of  this  suit,  abandoned  the  said  ser- 
vice of  the  said  company,  whereby  125/.  advanced  to  the  said  Plant, 
and  also  5L  passage-money,  &c.,  have  been  and  are  actually  lost  to 
the  said  company.     Issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Hilary  term,  it  appeared  at  the  time  of  the  bond  being  entered  into, 
the  usual  steamer  from  Southampton  had  left,  and  that  another  would 
not  sail  for  a  fortnight.  A  clerk  of  the  company  then  delivered  a  let- 
ter of  instructions  to  Plant,  and  also  gave  him  125L  as  three  months' 
salary  in  advance,  and  5/.  for  his  expenses  to  Marseilles,  where  he  was 
to  take  the  steamer  and  proceed  to  India.  He  was,  at  the  same  time, 
supplied  with  tickets  for  that  purpose.  Plant  set  out  accordingly,  but 
did  not  go  further  than  Boulogne,  and  after  some  little  time  returned 
to  London.  The  letter  of  instructions  was  not  produced,  and  no  evi- 
dence of  its  contents  given.  It  was  objected,  on  behalf  of  the  defend- 
ant, first,  that  no  directions  were  proved  to  have  been  given  to  Plant, 
in  pursuance  of  the  terms  of  the  condition  ;  secondly,  that  if  there 
were  any  directions,  the  defendant  was  not  liable  under  the  bond, 
unless  Plant  was  directed  to  sail  from  Southampton ;  and,  thirdly, 
that  the  125/.  and  5L  were  not  secured  by  the  bond.  His  lordship 
overruled  the  objections,  and  a  verdict  was  found  for  the  plaintiffs  for 
130/.,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or 
reduce  the  damages  to  a  nominal  sum. 

A  rule  nisi  was  subsequently  obtained  accordingly,  against  which 

Hawkins  and  Henniker  now  showed  cause.  There  was  abundant 
evidence  to  go  to  the  jury,  that  Plant  was  directed  by  the  company  to  go 
to  Marseilles,  for  although  the  written  instructions  were  not  produced, 
the  clerk  gave  him  not  only  the  three  months'  salary  in  advance,  bat 
furnished  him  with  the  means  of  going  to  India  vid  Marseilles.  That 
these  were  directions  to  proceed  to  India,  was  clearly  understood  by 
Plant  himself,  as  his  conduct  showed.  Then,  as  to  his  non-embarka- 
tion from  Southampton.     It  could  not  be  contended  that  this  accident 
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was  to  render  the  whole  bond  nugatory.  Suppose  he  had  missed  the 
steamer,  and  joined  at  Plymouth,  would  that  have  had  the  same  effect  ? 
The  fact  is,  that  the  bond  was  forfeited,  because  the  directions  to 
proceed  forthwith  to  India  were  not  obeyed.  The  embarkation 
at  Southampton  was  not  a  condition  precedent  at  all.  It  was  men- 
tioned as  an  indication  of  the  time  from  which  the  salary  was  to  be 
payable,  by  reference  to  the  known  periods  of  the  steamers  leaving 
Southampton.  The  bond  being  foifeited,  the  plaintifis  are  entitled 
to  these  damages. 

CbUiery  in  support  of  the  rule.  This  being  a  contract  by  a  surety, 
is  to  be  construed  strictly  in  his  favor,  and  the  contract  was,  that 
Plant  should  embark  at  Southampton.  The  surety  might  well  say : 
"  I  will  be  surety  if  he  goes  by  sea,  but  I  will  not  run  the  risk  of  his 
being  exposed  to  the  temptations  of  Paris."  Then,  as  to  the  evidence 
of  the  directions,  the  real  instructions  were  doubtless  contained  in  ^e 
letter,  which  ought  to  have  been  produced. 

Alderson,  B.  The  condition  of  the  bond  was,  that  Plant  should 
forthwith  proceed  to  such  place  or  places  in  the  East  Indies,  at  such 
time  and  by  such  conveyance  as  the  company  should  direct.  It  may 
be  a  matter  of  conjecture  that  the  defenaant  contemplated  his  going 
from  Southampton,  but  the  condition  of  the  bond  in  no  way  makes 
it  necessary ;  the  parties  to  the  bond  undertook  that  he  should  pro- 
ceed  as  directed.  Then,  was  there  evidence  to  go  to  the  jury  that  he 
was  directed  to  go  through  France  by  Marseilles  ?  The  clerk  of  the 
company  delivers  tickets  for  the  steam-packet,  and  also  pays  Plant  his 
passage-money  to  proceed  to  Marseilles.  Surely,  that  was  evidence 
which  might  most  reasonably  have  convinced  the  jury  that  directions 
bad  been  given,  at  the  same  time,  that  he  should  go  to  India  vid 
Marseilles.  Plant  did  not,  however,  go  to  Marseilles,  but  stopped  at 
Boulogne,  and  spent  his  money.  That,  then,  was  a  forfeiture  of  the 
bond,  and  the  defendant  was  hable.  I  therefore  think  this  rule  ought 
to  be  discharged. 

Platt,  B.  I  am  of  the  same  opinion.  The  tickets  were  given  to 
Plant,  and  the  money  accompanying  them  corresponded  with  the 
sums  ^lentioned  in  the  agreement,  and  he  might  infer,  therefore,  that 
he  was  directed  to  go  to  Marseilles.  There  was  evidence,  therefore, 
to  go  to  the  jury  of  his  having  received  directions,  and  it  is  equally 
dear  that  he  never  completely  followed  those  directions.  As  to  the 
sailing  from  Southampton,  all  that  the  condition  in  the  bond  says  is, 
that  the  salary  was  to  commence  from  the  time  of  his  embarkation  at 
Southampton.  That  was  merely  a  mode  of  fixing  the  amount  of 
salary.  Here  between  the  present  parties  no  question  could  arise  on 
that  point,  for  the  defendant  bound  himself  that  Plant  should  go  to 
India  when  and  in  what  manner  the  company  should  direct. 

Martin,  B.  I  also  think  that  the  plaintiffs  are  entitled  to  recover 
on  this  bond.     The  place  of  embarkation  had  nothing  to  do  with  the 
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liability  of  the  surety.  The  agreement  was  to  go  where  and  how  the 
company  should  direct,  and  it  would  have  been  quite  competent  for 
the  company  and  Plant  to  agree  to  go  by  any  other  route  than  South- 
ampton. There  was  enough  of  evidence  to  go  to  the  jury  as  to  the 
directions  given  by  the  company. 

Pollock,  C.  B.  Whatever  may  be  the  conjecture  as  to  the  inten- 
tion of  the  parties,  the  bond  does  not  make  the  embarkation  at 
Southampton  an  essential  condition  to  its  operation. 

Ride  discharged. 
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May  31,  1654. 

Actiofij  when  maintainable  —  Judge^s  Order  —  Undertaking'  to  pa^^ 

An  action  does  not  lie  for  disobedience  to  a  judge's  order,  whether  drawn  up  by  consent  or 
hostilely. 

A  defendant  having  been  arrested  in  respect  of  a  debt  from  which  he  was  protected  by  an 
order  of  the  insolvent  court,  applied  for  his  discharge  to  a  judge  at  chambers,  when  the 
following  order  was  made :  "  Upon  hoanng  the  attorneys  or  agents  on  both  sides,  I  do 
order  that  upon  payment  by  the  defendant  of  5/.  forthwith  the  defendant  be  discharged, 
the  defendant  hereby  undertaking  to  pay  the  rest  of  the  debt  and  costs,"  by  certain  sped- 
fled  instalments :  — ^ 

Hdd^  that  a  declaration  for  breach  of  tiiis  nndertsking  was  bad,  although  it  also  stated  that 
the  order  was  made  with  the  consent  of  the  plaintiff  and  the  defendant 

«  The  declaration  stated,  that  the  plaintiff  had  recovered  judgment 
against  the  defendant ;  that  afterwards  the  defendant  filed  bis  peti- 
tion in  the  Insolvent  Court  for  protection ;  that  the  plaintiff  opposed 
his  application,  and  incurred  costs  in  such  opposition,  and  that  the 
application  was  adjourned ;  that  the  plaintiff  then  issued  a  ca,  so.  on 
the  judgment  under  which  the  defendant  was  arrested,  and  that 
whilst  in  custody,  the^  defendant  caused  a  summons  to  be  served  upon 
the  plaintiff  to  show  cause  why,  amongst  other  things,  he  should  not 
be  discharged,  which  summons  was  afterwards,  on  the  27th  of  April,' 
1853,  attended  by  the  plaintiff  and  the  defendant,  before  Piatt,  B.; 
that,  in  consideration  that  the  plaintiff  would  not  oppose  and  wonld 
consent  to  the  said  Piatt,  B.  making  the  order  hereinafter  mentioned ; 
thereupon,  on  the  same  day  and  year  last  aforesaid,  the  said  Piatt,  B^ 
by  and  with  the  consent  of  the  said  plaintiff  and  the  defendant,  made 
an  order  in  the  words  and  figures  following,  (that  is  to  say,)  "  W,  H. 
Hookpayton  v.  E.  R.  Bussell.  Upon  hearing  the  attorneys  or  agents 
on  both  sides,  I  do  order  that,  upon  payment  by  the  defendant  of  5L 
to  the  plaintiff's  attorney  forthwith,  the  defendant  be  discharged  out 
of  the  custody  of  the  sheriff  of  Middlesex,  as  to  this  action,  the 
defendant  hereby  undertaking  to  pay  the  rest  of  the  debt  and  costSi 
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lAclading  the  costs  of  the  opposition  {4L  4^.)  in  the  Insolvent  Court, 
by  monthly  instalments  of  2/.  The  first  payment  to  be  made  on  the 
27th  of  May,  next ;  the  judgment  to  stand  as  a  security.  The  defend- 
ant hereby  consenting'  that,  in  default  of  payment  of  either  of  the 
said  instalments  as  aforesaid,  the  plaintiff  be  at  liberty  to  issue  exe« 
cation  by  fieri  faciaSj  or  capias  ad  satisfaciendum ;  the  defendant 
hereby  undertaking  to  bring  no  action  against  the  plaintiff."  And 
the  plaintiff  further  says,  that  the  defendant  thereupon,  then  and 
forthwith  paid  to  the  plsdntiff 's  attorney,  in  pursuance  of  the  said 
order,  the  sum  of  5iL,  and  with  the  consent  of  the  plaintiff,  was  dis- 
eharged^out  of  the  custody  of  the  said  sheriff  as  to  the  said  action, 
and  although  the  defendant  afterwards,  in  pursuance  of  his  said 
undertaking,  did  pay  to  the  plaintiff  the  first  of  the  said  instalments 
of  2Ly  yet  he  has  not  paid  any  other  of  the  said  instalments,  and  the 
whole  of  the  residue  thereof,  and  of  the  residue  of  the  said  sums  of 
147/L  and  4/.  45.  are  still  wholly  due  and  unpaid. 

Plea — that  the  defendant  duly  filed  hb  petition  in  the  Insolvent 
Court,  and  that  he  annexed  thereto  a  schedule  of  his  debts,  in  which 
the  plaintiff  was  duly  described  as  a  creditor  in  respect  of  the  several 
deb&  in  the  declaration,  and  duly  obtained  his  final  order  for  protec- 
tion, and  that  thfe  debts  in  the  declaration  mentioned,  were  contracted 
before  he  filed  his  petition. 

Replication — that  the  petition  mentioned  in  the  plea,  was  the 
same  as  that  in  the  declaration,  and  that  the  defendant  consented  to 
the  order  set  out  in  the  declaration  after  the  filing  of  the  petition. 

Demurrer  and  joinder. 

MattdCj  in  support  of  the  demurrer.  The  action  is  really  brought 
upon  the  judge's  order,  but  it  has  been  very  recentiy  decided,  that  an 
action  will  riot  lie  for  non-compliance  with  a  judge's  order.  Dent  v. 
Bashmanj  9  Exch.  Rep.  469 ;  s.  c.  25  Eng.  Rep.  463.  There  was  no  con- 
tract between  the  parties  so  as  to  make  the  judge's  order  merely  the 
mode  of  expressing  that  contract.  The  order  is  only  a  direction  by 
the  judge  what  sh^  be  done,  and  it  acquires  its  force  from  him,  and 
not  from  what  the  parties  did  previously  to  the  order  being  obtained. 
Thus,  a  nonsuit  indorsed  on  a  summons,  binds  neither  party,  unless 
the  order  be  drawn  up  and  served  pursuant  thereto.     Joddrell  v. 

^  4  Taunt.  253.    This  order  does  not  even  express  that  it  was 

made  by  consent. 

[Platt,  B.  K  an  order  is  not  drawn  up,  it  is  treated  as  aban- 
doned.] 

Dowdeswell^  contra.  If  a  man  undertakes  for  a  good  consideration, 
to  do  any  particular  act,  an  action  will  lie  upon  the  undertaking. 

[Platt,  B.  Did  you  ever  hear  of  an  action  upon  a  peremptory 
undertaking?] 

Pollock,  C.  B.  The  undertaking  is  to  the  judge  or  court,  and 
not  to  the  party.] 

Wade  V.  Simemy  1  Com.  B.  Rep.  610,  was  an  mstance  of  an  action 
being  brought  upon  the  agreement  in  pursuance  of  which  a  judge's 
order  had  been  made. 
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[Martin,  B.  I  happen  to  know  that  that  dedaratipn  was  conaid- 
ered  bad ;  and  if  there  had  been  a  verdict  for  the  plaintif!^  there  would 
have  been  a  motion  in  arrest  of  judgment] 

What  was  said  by  Parke,  J,  in  WerUworth  y.^BuUenj  9  B.  &  C.  840, 
is  an  express  authority  for  this  action :  "  Though  there  is  no  remedy," 
said  that  learned  judge,  ^^  for  disobedience  of  a  judge's  order,  as  such, 
by  one  of  the  parties  against  another  by  action,  but  by  attachment 
merely,  yet,  if  it  be  made  by  consent  of  both,  anrd  is  munded  on  a 
binding  agreement,  an  action  will  not  the  less  lie  upon  that  agree- 
ment, though  it  have  also  the  additional  sanction  of  a  judge's  order. 
The  contract  of  the  parties  is  not  the  less  a  contract,  and  8u}>ject  to 
the  incidents  of  a  contract,  because  there  is  superadded  the  cominaiid 
of  the  judge.  The  case  of  an  agreement  to  refer  by  order  of  a  judge 
is  a  familiar  instance ;  many  actions  being  brought  upon  such  agree- 
ments." 

[Martin,  B.  You  declare  on  the  order  and  not  on  the  oonseni 
If  you  like  to  amend  and  state  the  agreement,  and  endeavor  to 
prove  it  at  the  trial  by  the  order,  you  may ;  but  you  have  not  much 
chance  of  success.] 

[Pollock,  C.  B.  What  has  been  cited  from  Wentwarth  v.  BmlleUf 
was  purely  an  obiter  dictum.'] 

The  particular  mode  of  payment,  was  agreed  on  by  the  parties, 
and  the  defendant  obtained  the  benefit,  for  he  was  discharged  from 
arrest. 

[Alderson,  B.  Where  is  the  promise  by  the  defendant  to  obey 
the  order  ?] 

The  terms  are  "  hereby  undertaking.'' 

Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  'entitled  to 
judgment.  This  is  an  attempt  to  bring  an  action  upon  a  judge's 
order,  for  the  order  is  not  even  by  consent.  Even  if  it  were  by  con- 
sent, the  action  would  not  lie,  for  the  consent  is  only  that  the  order 
be  drawn  up  in  the  particular  form,  the  judge  having  general  jurisdic- 
tion over  the  matter.  When  drawn  up,  it  embodies  the  agreement, 
and  is  to  be  dealt  with  as  any  other  order. 

Alderson,  B.  I  agree  that  for  this  purpose  it  makes  no  difference 
whether  the  order  was  by  consent  or  not  In  either  case,  the  action 
will  not  lie. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  defendant.^ 


1  The  effect  of  an  order  appearing  to  be  drawn  up  "  bnr  consent "  is,  that  the  oooit' 
will  not  entertain  an  application  to  rescind  it    Hail  y.  Westf  1  DowL  &  L.  P.  C.  412. 
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Jane  2,  1854. 

Right  of  Way  —  User  ($s  of  Right  —  Unit^  of  Possession. 

A  plea  under  the  statute  2  &  3  Will.  4,  e.  71,  of  a  user  of  a  way  aa  of  right  for  twenty  jean 
over  a  close,  is  not  supported  by  proof  of  a  nser  of  the  waj  for  part  of  the  twenty^  jean 
while  M.  was  the  landlord  and  owner  as  well  of  the  messuage  in  respect  of  whidi  the 

.  right  was  claimed  ah  of  the  close  orer  which  it  was  exerdsM,  and  for  the  rest  of  the 
period  when  the  defendant  had  acqniied  the  freehold  of  the  messoage. 

Trespass  for  breaking  and  entering  the  plaintiff's  messoage  and 
yard,  and  throwing  down  his  walL 

Pleas :  First,  not  guilty ;  secondly,  that  the  defendant  was  pos- 
sessed of  a  messuage,  the  occupiers  of  which,  for  twenty  years  before 
the  action,  enjoyed,  as  of  right  and  without  interruption,  a  footway 
to  and  from  a  public  highway,  firom  and  to  the  defendant's  messuage, 
over  the  yard  of  the  plaintifi^  and  then  justifying  the  trespass  in  respect 
of  that  way. 

At  the  trial,  before  Piatt,  B.,  at  Durham  Spring  Assizes,  it  appeared 
that  the  plaintiff  and  the  defendant  were  the  respective  owners  of  ad* 
joining  cottages.  The  lands  on  which  they  stood  were  sold,  in  1823, 
by  one  Pemberton  to  Joseph  Manners,  who  built  the  houses,  leaving 
open  yards  at  their  rear,  adjoining  a  public  road  over  a  common. 
The  defendant  was  Manners's  ^Bon*in4aw,  and  occupied  one  of  the 
houses,  from  1839  to  1839,  without  paying  rent,  and  during  that 
occupation  he  used  to  pass  over  the  ground  in  question,  lying  in  the 
rear  of  the  adjoining  house,  which  was  occupied  by  Manners's  tenants. 
Maimers  died  in  1838,  and  his  trustees,  in  1839,  sold  the  one  house, 
with  the  land  behind  it,  to  the  defendant,  and  the  other  to  the  plain- 
tiff The  defendant  continued  to  pass  over  the  ground  in  the  rear  of 
bis  neighbor's  house  until  1852,  when  the  plaintiff  erected  the  wall  in 
question,  dividing  his  yard  from  that  of  the  defendant  Under  the 
direction  of  the  learned  judge,  the  jury  found  a  verdict  for  the  plain- 
tiff, damages  40^.,  leave  being  given  to  the  defendant  to  move  to 
enter  a  verdict  for  him  if  the  court  should  be  of  opinion  that  there 
was  any  evidence  to  go  to  the  jury  of  a  right  to  tiie  way  set  up  by 
the  second  plea. 

A  rule  nisi  having  been  granted. 

Knowles  and  Vnihank  appeared  to  show  cause;  but  the  court 
called  upon 

Manistyy  in  support  of  the  rule.  The  question  is,  whether  there 
was  a  user  of  the  way  for  a  sufficient  length  of  time,  or  in  other 
words,  whether  the  user  before  the  purchase  can  be  coupled  with  that 
since :  unity  of  seisin  must  not  be  confounded  with  unity  of  posses- 
sion.    If  the  state  of  things  existing  during  Manners's  life,  had  con- 
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tinued  for  a  period  of  twenty-one  years,  the  tenant  would  have 
acquired  a  right  not  only  to  the  way,  but  to  the  house,  for  the  adverse 
occupation  by  a  tenant  at  will  commences  at  the  end  of  the  first  year, 
when  such  tenancy  is  deemed  to  have  expired.  That  being  so,  it 
would  be  an  anomaly  if  the  right  to  the  house  would  be  completed, 
yet  that  the  right  to  a  way  attached  to  the  house  would  be  acquired. 
Then,  how  does  the  fact,  that  the  defendant  purchased  the  house 
during  the  twenty  years,  affect  his  right  ?  Suppose,  instead  of  tiie 
defendant,  a  third  person  had  bought  from  Manners,  and  that  person 
had  allowed  the  defendant  to  occupy,  would  not  there  have  been  a 
user  as  of  right  ?  It  is  important  to  bear  in  mind  the  distinction  be- 
tween unity  of  seisin  and  unity  of  possession.  In  England  v.  Wall^ 
10  Mee.  &  W.  699,  to  the  same  plea  as  that  pleaded  here,  the  plain- 
tiff replied,  that  before  the  period  of  twenty  years  mentioned  in  the 
plea,  one  W.  C.  was  seised  in  fee,  as  well  of  the  locus  in  quo  as  of 
the  cl<!^8e  in  respect  of  which  the  defendant  prescribed,  and  continued 
so  seised  during  part  of  the  said  period  of  twenty  years,  to  wit,  until, 
&c.,  when  he  died  so  seised ;  and  it  was  held  that  the  plea  was  bad, 
for  that  unity  of  seisin  was  not  inconsistent  with  the  right  as  alleged 
in  the  plea,  and  unity  of  possession  (if  that  were  meant  by  the  repli- 
cation) might  have  been  given  in  evidence  under  a  traverse  of  the 
right  as  alleged  in  the  plea.  If  I  occupy  a  house  for  more  than 
twenty  years,  and  have  continuously  as  of  right  used  a  way  for 
twenly  years,  I  should  have  acquired  the  right,  notwithstanding  a 
unity  of  ownership  during  a  part  of  the  period.  Bright  v.  Wa&er^ 
1  Cr.  M.  &  R.  211,  may,  at  nrst  sight,  appear  to  be  at  variance  with 
this  doctrine,  but  that  was  the  case  of  a  term  for  life,  respecting 
which  there  is  a  special  provision  in  the  2  &  3  WilL  4,  c.  71,  s.  8. 
The  judgment  of  the  court,  in  that  case,  depended  upon  the  fact  that 
it  was  a  lease  for  lives  granted  by  a  coiporation  sole,  having  power 
to  dispute,  within  three  years  after  the  determination  of  the  temi, 
any  right  exercised  during  the  estate  for  life.  That  case  is  really  in 
favor  of  the  defendant  • 

[  Alderson,  B.  You  have  to  make  out  a  right  to  the  way  by  a 
user  for  twenty  years  last  past,  on  every  occasion  as  of  right  Could 
there  be  any  evidence  of  a  user  of  a  right,  when  within  twenty  years 
the  occupation  was  not  of  right  ?] 

Yes :  the  question  is,  whether  the  user,  during  ten  years  of  occupa- 
tion in  one  character,  can  be  joined  to  the  user  during  the  occupation 
for  eleven  vears  in  another  character?  It  is  submitted  it  can;  the 
only  question  being,  whether  there  was  a  user  as  of  right  against  all 
persons  during  the  whole  period,  and  there  was  evidence  of  such  user 
as  of  right,  it  naving  been  done  openly.  If  the  occupation  continued, 
and  the  user  was  of  right,  it  was  immaterial  what  the  character  of 
the  tenure  was,  or  whether  the  titie  to  the  house  was  varied  during 
the  period — every  thing  depending  on  the  continuous  user;  and 
these  facts  constituted  evidence  to  go  to  the  jury. 

Enowles  was  not  called  upon. 
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AiJ>ERSON,  B.  TMb  rale  must  be  discharged.  The  true  coiistrac- 
tion  of  the  words  <<  as  of  right"  is,  that  the  user  must  be  as  of  ri^t 
against  all  the  world ;  ^ut  here^  for  the  first  ten  years,  there  was  no 
such  exercise  of  the  right,  as  has  been  detennined  by  the  case  of 
Bright  y.  Walker.  That  case  decided  that  a  user  could  not  give  a 
title  against  all  persons,  if  it  did  not  give  it  against  the  lessor,  and 
here  the  landlord  could  not  have  stopp^  the  exercise  of  the  right  pre- 
viously to  183%  and,  therefore,  those  years  must  be  struck  out,  for 
you  cannot  add  the  user  not  of  right  to  the  subsequent  user  as  of 
right. 

Platt,  B.  I  am  of  the  same  opinion.  The  right  given  by  the 
statute  by  user,  is  the  same  right  as  if  confirmed  by  express  grant. 
Therefore,  the  user  must  be  as  of  right  against  the  same  person  who 
would  have  had  a  right  to  grant  it.  The  tenant  of  the  adjoining 
house  could  not  make  the  grant,  and,  therefore,  the  user  against  him 
was  immateriaL 

Martin,  B.  Before  the  statute  2  &  3  WilL  4,  c.  71,  the  courts 
supposed,  firom  the  evidence  of  user,  the  existence  of  imaginary 
grants ;  but  there  was  no  rule  to  guide  the  judges  or  jury  as  to  when 
such  grants  ought  to  be  presumed  That  statute  was  framed  to  meet 
the  difficulty,  by  enacting  that  no  claim  which  may  be  lawfully  made 
at  the  common  law  by  custom,  prescription,  or  grant  to  any  way  to 
be  enjoyed  over  any  land,  when  such  way  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  without  interruption, 
for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed  by 
showing  only  that  such  way  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years ;  but,  nevertheless,  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  de- 
feated. This  is  the  provision  relied  on,  and  this  claim  is  not  defeated 
by  showing  that  it  was  first  used  more  than  twenty  years  before,  but 
may  be  defeated  by  showing  that  there  was  no  right  within  the 
•twenty  years.  Here  the  right  of  way  is  not  sought  to  be  defeated  by 
showing  a  first  user  more  than  twenty  years  ago,  but  by  showing  a 
state  of  things  within  twenty  years  wholly  inconsistent  with  a  user 
as  of  right. 

Rule  discharged. 
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Becured,  an  ad  valorem  duty  is  payable.     A  policy  of  assignment  does 
not  differ  from  any  other  sort  of  property. 

[  Alderson,  B.  This  is  only  a  contingent  interest :  it  resembles  a 
share  in  the  profits  of  a  bank.  The  party  has  settled  all  that  his 
representatives  may  be  entitled  to  after  his  death.  How  is  that  a 
definite  sum  ?] 

There  is  a  wide  distinction  between  share's  and  a  definite  sum  of 
money.  In  the  one  case  payment  is  to  be  made  according  to  the 
value  of  shares,  and  in  the  other,  according  to  the  amount.  CcUdwell 
V.  Dawsonj  5  Exch.  Rep.  1,  shows  that  an  assignment  of  a  policy  of 
assurance  as  security  for  a  debt,  with  a  proviso  for  redemption  on 
payment,  is  a  mortgage  within  the  55  Geo.  3,  c.  184,  schedule,  part  1, 
and  therefore  requires  an  ad  valorem  stamp.  The  legislature  intend- 
ed to  render  every  description  of  settlement  liable  to  an  ac2  valorem 
duty. 

Our*  adv.  vulL 

The  judgment  of  the  court '  was  now  pronounced  by 

Pollock,  C.  B.  His  lordship,  after  stating  the  facts  as  above  set 
forth,  proceeded.  This  case  was  argued,  by  Mr.  Pigott,  on  behalf  of 
the  crown,  chiefly  on  the  ground  of  its  having  been  the  intention  of 
the  legislature  to  make  Uable  every  description  of  settlement  Mr. 
Pigott's  argument  was,  if  a  sum  of  money  be  named  as  a  matter  to 
be  settled,  whether  land,  or  charged  or  chargeable  on  land,  or  not,  or 
if  any  shares  in  the  public  funds,  or  other  corporation  or  companies, 
may  be  settled,  in  the  case  of  the  shares,  the  value  is  UaUe  to  the  ad 
valorem  duty ;  in  the  case  of  a  sum,  the  gross  sum  is  liable,  whether 
receivable  now  or  receivable  hereafter,  whether  receivable  absolutely 
or  for  Ufe,  or  any  other  part  or  in  anv  other  manner  whatsoever ;  and 
Mr.^  Pigott's  argument  was  that  this  provision  in  the  act  of  parliap 
ment  included  and  comprised  every  possible  mo^e  of  settling  any 
sum  of  money.  On  the  other  hand,  it  was  argued  that  the  sum  in 
question  was  not  a  sum  of  money  at  all,  nor  did  it  profess  to  be  a 
settlement  of  a  sum  of  money.  It  professed  to  be  the  assignment 
an4  transfer  of  a  policy  of  insurance,  which  was  no  doubt  for  4,000^ 
and  also  for  further  sums  that  might  become  due  and  payable  under 
it ;  but  it  did  not  profess^  to  be  a  settlement  of  the  money,  but  a  transfer 
of  a  contract  of  insurance,  so  that  the  trustees  under  the  marriage 
settlement  might,  for  the  purposes  of  the  settlement,  have  the  benefit 
of  that  contract.  We  are  of  opinion  that  the  Commissioners  of  In- 
land Revenue  were  not  justified  in  imposing  the  ad  valorem  duty 
which  they  put  upon  the  deed,  but  that  this  description  of  transfer  erf 
a  policy  of  insurance  does  not  bear  any  ad  valorem  duty  at  all.  It  is, 
no  doubt,  liable  to  the  stamp  duty,  but  it  is  not  liable  to  any  ad  w^ 
lorem  duty.  It  may  be,  though  I  think  upon  that  subject  a  very  con- 
siderable difference  of  opinion  might  well  exist,  —  it  may  be  that  it 


\      1  Pollock,  C.  B.,  Alderson,  B.,  Platt,  B.,  and  Martu^,  B. 
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was  the  intention  of  the  legislature  to  impose  this  duty.  I  believe  all 
of  my  learned  brothers  are  of  opinion  distinctly  it  was  not.  I  am  not 
quite  so  clear  as  I  believe  all  my  learned  brothers  are  clear  that  it 
was  not  in  the  contemplation  of  the  legislature  It  may  be  that  the 
view  that  was  presented  by  Mr.  Pigott  may  be  so  far  correct  that  the 
individual  who  framed  this  item  in  the  schedule  may  have  thought 
when  he  mentioned  the  sum  of  money  and  shares  in  any  company 
that  he  had  included  every  possible  subject-matter  in  a  settlement; 
but  whether  that  be  so  or  not,  I  must  say  I  entirely  agree  with  'the 
rest  of  the  court  that  this  is  not  within  the  plain  language,  spirit,  and 
meaning,  as  that  meaning  is  to  be  collected  from  the  mere  words 
that  have  been  used. 

K  the  language  had  been  plain  and  explicit,  if,  for  instance,  the 
provision  had  been  distinctly  that  any  policy  of  insurance  conveyed 
to  trustees  under  any  settlement  for  any  purpose  whatever,  in  pos- 
session, reversion,  absolutely,  or  in  any  other  manner  whatsoever, 
should  be  subject  to  this  ad  volorem  duty,  no  doubt,  however  une- 
qual apparently  the  duty  might  have  been,  we  should  have  had  no 
choice  in  the  matter.  We  must  have  pronounced  that  the  commis- 
sioners were  right  in  putting  a  stamp  on  the  deed.  But  if  we  are 
to  look  at  the  meaning  as  explained  bv  what  is  probable  with  refer- 
ence to  the  equality  or  justice  of  the  duty  imposed,  it  certainly  does 
appear,  as  in  the  course  of  the  argument  my  learned  brother  Martin 
expressed,  singular  that  there  should  be  an  ad  valorem  duty  upon  a 
transfer  of  a  policy  of  which  possibly  only  one  premium  may  have  been 
paid,  and  which,  therefore,  in  point  of  value  would  not  be  worth  one 
half,  perhaps,  of  the  small  premium  which  might  be  paid  upon  the 
insurance.  Now,  it  is  certainly  very  true  that  that  policy  which  cov- 
enants with  the  defendant  by  some  solvent  and  responsible  person  to 
pay  the  premium  would  be  worth  much  more  than  the  premium 
without  such  a  covenant.  But  the  act  of  parliament  which  creates 
this  duty  does  not  certainly  in  this  clause  —  I  am  not  aware  that  it 
does  in  any  other— impose  an  ad  valorem  stamp  upon  a  grant  upon 
a  covenant  to  pay  a  sum  of  money  in  that  way.  If  there  had  been 
such  a  provision,  it  might  have  been  contended  that  the  policy  of 
insurance  with  that  covenant  to  pay  the  premium  would  be  worth 
the  money.  But  one  of  the  difficulties  that  Mr.  Pigott  would  have 
to  contend  with  would  be  this,  that  apparently  if  this  policy  were 
transferred,  it  would  make  no  difference  whether  the  settlor  was 
tmder  a  covenant  to  pay  the  premiums,  or  whether  the  premiums 
were  to  be  paid  by  the  trustees  from  some  other  source.  If,  merely 
because  a  policy  of  insurance  for  a  certain  sum  is  transferred,  that 
is  to  be  considered  as  a  settlement  of  a  definite  sum  of  money,  then 
it  would  make  no  difference  who  is  to  pay  the  premiums.  And  then 
there  would  he  an  ad  valorem  diftty  charged  on  the  matter  which 
most  clearly,  in  some  instances,  would  not  be  worth  a  hundredth  part 
of  the  value  on  which  the  duty  is  charged.  We  are,  therefore,  all  of 
opinion  that  this  duty  cannot  be  charged.  In  the  course  of  delivering 
the  judgment  of  the  court,  I  have   mentioned  certain  reasons  for 
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which  I  am  alone  responsible,  but  we  are  all  unanimously  of  opinion 
in  accordance  with  the  judgment  which  I  have  already  pronounced. 

•  Judgment  for  the  appelkmL 
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Principal  and  Surety  —  Bond —  Chunge  of  Salary —  Release  of 

Surety. 

A  bond  was  entered  into  in  Jannary,  1851,  by  the  defendant  and  othen  seyerallj  to  the  North- 
western Railway  Company.  The  condition  recited  that  the  company  had  agreed  to  appoint 
L.  as  their  coal  agent,  for  the  purpose  of  selling  ooal  for  them,  at  a  salary  of  lOOt.  per 
annum,  on  his  finding  sureties  tor  nis  duly  accounting  and  his  honest  oondujct  during  the 
time  of  his  continuance  in  «iicA  coal  agency ;  and  then  stated  that  if  L.  should  from  time 
to  time,  and  at  all  times,  duly  account  and  pay  ovef  the  moneys  received,  the  obligatioa 
should  be  void :  Provided,  that  each  of  the  sureties  should  be  liable  only  for  Stf.  aad 
should  be  at  liberty  to  put  an  end  to  his  liability  on  the  bond,  on  giving  the  railway  com- 
pany six  months*  notice  in  writing.  On  the  execution  of  the  bond,  L.  entered  upon  his 
duties  as  coal  agent  and  continued  therein  at  the  fixed  salary  until  May,  1851,  when  it 
was  agreed  between  L.  and  the  company  that  instead  of  the  fixed  salanr'of  l(Ni{.a  year, 
L.  should  have  a  commission  o(Bd.  per  ton  on  all  the  cool  for  which  he  should  get  oiders. 
L.  after  this  performed  the  same  duties  as  before  until  the  autumn  of  1853,  receiving  or 
being  allowea  the  commission,  which  was  calculated  to  be,  and  in  fact  was,  larger  in 
amount  ihan  the  fixed  salary.  The  defendant  never  gave  any  notice  to  detennine  his 
liability.  L.  afterwards  became  indebted  to  the  company  for  sums  which  he  did  not  pay 
over.    On  an  action  against  the  defendant,  as  surety,  it  was 

Beldf  that  the  agreement  between  him  and  the  company  was  thst  he  would  be  liable  as 
suretv,  so  long  as  L.  continued  coal  agent  at  the  tj^ec^fied  Jired  tnlary,  and  theiefoiv,  diat 
the  change  in  the  mode  of  remuneration  relieved  him  from  responsibility. 

The  following  case  was  stated  on  appeal  from  the  decision  of  the 
judge  of  the  Lancaster  coonty  court :  — 

This  was  an  action  brought  to  recover*  the  sum  of  502.  in  fall 
discharge  of  all  demands  by  the  plaintiSs  against  the  defendant  in 
the  cause  of  action  hereinafter  more  particularly  mentioned.  It  was 
tried,  without  a  jury,  on  the  1st  of  April,  1854,  when  it  was  adnoitted 
by  both  sides  that  the  facts'  were  as  follows-:  The  Northwestern 
Kailway  Company  was  incorporated  by  the  Northwestern  Railway 
Act,  1846,  which  is  a  public  act  to  be  judicially  taken  notice  of  as  suc^ 
That  act,  and  the  several  acts  rtferred  to  therein  and  inccnrporated 
therewith,  are  to  be  considered  as  forming  part  of  this  case«  The 
purposes  of  the  incorporation  of  the  company  are  in  the  first-men- 
tioned act  stated  to  be  the  making  and  maintaining  certain  railways 
therein  specified,  and  for  other  the  purposes  therein  and  in  the  said 
incorporated  acts  contained.     The  trading  in  coal  is  not  anywhere 
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expressed  to  be  one  of  such  purposes.  In  the  year  1851,  the  North- 
western Railway  Company  began  to  purchcu^e  coal§  in  Yorkshire  for 
the  purpose  of  conveying  them  along  their  lines  of  railway  from 
Lancaster  and  other  places,  and  then  seUing  them,  (that  being  con- 
sidered by  the  plaintifis  a  beneficial  mode  of  providing  traffic  for  their 
said  railway,)  and  the  said  company  being  for  that  purpose  in  want  of 
an  agent  to  sell  such  coals  for  them  at  Lancaster,  they,  upon  the  said 
defendant  and  the  several  other  persons  hereinafter  mentioned  be- 
coming the  obligors  of  the  bond  also  hereinafter  mentioned,  appointed 
one  Thomas  Latham  to  be  their  clerk  or  agent  there,  for  the  sole 
purpose  of  selling  such  coals  for  them  as  aforesaid,  the  said  company 
taking  from  the  defendant  and  the  said  other  persons  the  said  bond 
as  a  security  for  the  faithful  conduct  of  the  said  Thomas  Latham  as 
such  clerk  or  agent.  The  said  bond  and  the  conditions  thereof  were  as 
follows  :  "  Know  all  men  by  these  presents,  that  we,  Thomas  Row- 
landson  Dunn,  of  Lancaster,  in  the  county  of  Lancaster,  gentle- 
man, Edward  Whinray,  of  Lancaster  aforesaid,  tobacconist,  John 
Walker  of  Lancaster  aforesaid,  gentleman,  John  Gardner  of  Lan- 
caster aforesaid,  brewer,  and  George  Cooper  Hatton  of  Lancaster 
aforesaid,  silversmith,  are  held  and  fimily  bound  unto  the  North- 
western Railway  Company  in  the  penal  sum  of  250L  of  lawful 
money  of  Grreat  Britain,  to  be  paid  to  the  said  Northwestern  Rail- 
way Company,  or  their  certain  attorney,  successors,  or  assigns,  for 
which  payment  to  be  well  and  truly  made  we  bind  ourselves  and  each 
of  us,  and  any  two,  three,  or  four  of  us,  our  and  each  of  our  heirs,  ex- 
ecutors, and  administrators,  jointly,  severally,  respectively,  and  firmly 
by  these  pifesehts,  sealed  with  our  seals,  dated  this  31st  day  of  January, 
A.  D.  1851.  Whereas  the  above-named  Northwestern  Railway  Com- 
pany have  agreed  to  appoint  Thomas  Latham,  of  Lancaster,  school- 
master, as  their  clerk  or  agent  at  Lancaster  above  mentioned,  for  the 
purpose  of  selling  coal  for  the  said  company,  at  a  yearly  salary  of 
100/.  per  annum  on  his  obtaining  sufficient  sureties  for  his  duly  and 
faithfully  accounting  to  them  the  said  company  in  manner  herein- 
after mentioned,  an^  for  his  faithful  and  honest  conduct  during  the 
time  of  his  continuance  in  such  coal  agency;  and  the  above  bounden 
Thomas  Rowlandson  Dann,  Edward  Whinray,  John  Walker,  John 
Grardner,  and  George  Cooper  Hatton  have,  at  the  request  of  the  said 
Thomas  Latham,  and  with  the  approbation  of  the  said  Northwestern 
Railway  Company,  agreed  to  become  such  sureties,  and  have  for  the 
purpose  executed  the  above-written  bond  or  obligation.  Now,  the 
condition  of  the  above-written  obligation  is  such  that  if  the  said 
Thomas  Latham  shall  and  do  from  time  to  time  and  at  all  times 
whenever  thereunto  required  well  and  satisfactorily  account  for  and 
pay  over  and  deliver  to  the  said  Northwestern  Railway  Company  and 
their  survivors,  all  and  every  sum  and  sums  of  money  and  securities 
for  money,  goods,  and  effects  whatsoever  which  he,  the  said  Thomas 
Latham,  shall  receive  for  their,  any,  or  either  of  their  use,  or  which  shall 
at  any  time  or  times  be  entrusted  to  his  care  by  them  or  any  of  their 
correspondents  or  customers  or  others  to  whom  they  are  or  shall  be 
Mable  <»  accountable,  and  also  shall  and  do  keep  all  papers  and 
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receipts,  books  of  account,  which  books  ^hall  be  the  property  of  tiie 
said  company  and  their  successors,  and  do  not  at  any  time  embezzle, 
make  away  witn,  obliterate,  deface,  or  in  anywise  injure  any  of  the 
money,  securities  for  money,  books,  papers,  writings,  goods,  or  efiects 
of  them,  the  said  company  or  their  successors,  or  any  of  ihebt  corre- 
spondents or  customers,  or  others,  to  whom  they  are  <Nr  shall  be  liable 
or  accountable,  then  and  in  such  case  the  above-written  obligation 
to  be  void  and  of  no  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue.  Provided  always,  nevertheless,  and  it  is  hereby  declared, 
that  each  of  them,  the  said  Thomas  Rowlandson  Dunn,  Edward 
Whinray,  John  Walker,  John  Grardner,  and  George  Coopor  Hatton, 
is  not  to  be,  nor  are  his  executors  or  administrators  to  be  separately 
liable  for  more  than  502.,  parcel  of  the  said  sum  of  S50t  mentioned 
in  the  said  above-written  bond  or  obligation.  Provided  also,  that 
each  of  ihem,  the  said  Thomas  Rowlandson  Dunn,  Edward  Whin* 
ray,  John  Walker,  John  Gardner,  and  George  Cooper  Hatton,  shall 
be  at  liberty  to  put  an  end  to  his  liability  on  the  above  bond  or  obli- 
gation on  giving  to  the  said  Northwestern  Railway  Company  or 
their  successors  six  months'  notice  in  writing  of  his  intention  so  to 
do.  As  witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

^^  Thomas  Richardson  Dunn,  (l.  s.) 

"  Edward  Whinray,  (l.  s.) 

"  John  Walker,  (l.  s.) 

^  John  Gardner,  (l.  s.) 

^  George  Cooper  Hatton,  (l.  s.") 

The  several  persons  who  became  obligors  of  the  said  bond  before 
and  at  the  time  of  their  doing  so  were  respectively  well  avTaiB  of  all 
the  circumstances  hereinbefore  mentioned.  Immediately  upon  the 
execution  of  the  said  bond,  the  said  Thomas  Latham  entered  upon 
the  performance  of  his  duties  as  such  clerk  or  agent,  and  continued 
in  the  same  service  without  any  alterations  in  the  duties  or  responsi- 
bilities thereof  until  the  autumn  of  the  year  1852.  He  continued 
the  same  employment  at  the  fixed  salary  in  the  bond  mentioned  until 
the  month  of  May,  1851,  when  the  plaintifis  proposed  to  the  said 
Thomas  Latham  to  substitute  for  the  said  salary  mentioned  in  the 
said  bond  a  commission  of  6(2.  per  ton  on  all  the  coal  for  which  he 
should  obtain  orders,  or  which  should  be  supplied  to  parties  to  whom 
he  had  up  to  that  time  sold.  The  said  Thomas  Latham  agreed  to 
this  change  in  the  mode  of  remunerating  his  services,  and  the  plain- 
tifis from  that  time  paid  or  allowed  him  the  commission  aforesaid  in 
lieu  of  the  said  yearly  salary  for  his  said  services.  The  defendant 
did  not  at  any  time  ^ive  notice  to  the  said  company  of  hi9  intention 
to  put  an  end.  to  his  liability  on  the  said  bond.  From  that  time  for- 
ward until  the  end  of  his  employment,  the  said  Thomas  Latham  was 
paid  for  his  services  by  such  commission,  which  had  been  calculated 
by  the  said  plaintiffs  and  the  said  Thomas  Latham  to  amount,  and 
in  fact  ainounted,  to  a  larger  sum  than  the  said  fixed  salary*  In  the 
autumn  of  1852,  it  was  found  that  the  said  Thomas  Latham  was 
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indebted  to  the  said  plaintiffs  in  the  sum  of  2452.  145.  lid,  for  sums 
received  by  him  for  them  by  virtue  of  his  said  employment,  and  not 
by  him  paid  over  to  them ;  and  it  was  admitted  by  the  defendant 
that  if  the  objection^  relied  upon  by  him  as  hereinafter  mentioned 
did  not  afford  him  a  good  defence,  the  plaintiff  were  entitled  to 
recover  from  him  the  fufi  amount  of  50/1,  the  sum  sought  to  be  recov- 
ered in  this  action,  and  the  whole  of  which  is  for  me  purposes  of 
this  cause  to  be  taken  as  having  been  receive£^by  the  said  Thomas 
Latham  after  the  above-mentioned  change  in  his  salary. 

The  defendant  rested  his  defence  upon  two  objections :  First,  that 
the  bond  was  void  cA  initioj  because  the  company  was  not  authorized 
by  law  to  trade  in  coal  in  manner  aforesaid,  nor  to  appoint  a  clerk 
or  agent  for  the  purpose  stated  in  the  said  bond  ;  secondly,  that  the 
change  which  had  been  made  in  the  mode  of  remunerating  the  said 
Thomas  Latham  for  his  services  as  such  clerk  or  agent  was  such  that 
the  defendant  was  not  bound  by  the  said  bond  in  respect  of  sums 
subsequently  received  by  the  said  Thomas  Latham. 

The  plaintiffs,  in  answer  to  the  first  objection,  contended  that, 
assuming  them  to  have  had  no  authority  to  trade  in  coals  as  above 
mentioned,  a  bond  for  the  faithful  and  honest  conduct  of  their  ser- 
vant and  agent  employed  in  such  trade  was,  nevertheless,  valid,  and 
that,  even  u  this  objection  would  have  been  available  if  made  by  an 
obligor  who  had  executed  the  bond  in  ignorance  of  the  circumstances 
of  the  case,  it  was  not  available  for  the  present  defendant,  he  and 
the  other  obligors  having  respectively  executed  the  bond  with  full 
knowledge  of  the  circumstances  connected  with  such  trading  and 
carryinj^  of  coals  by  the  plaintiffs.  As  to  the  second  objection,  the 
plaintins  contended  that  the  above-mentioned  change  in  the  mode 
of  remuneration  did  not  discharge  the  defendant  with  respect  to 
sums  subsequently  received  by  the  said  Thomas  Latham.  The 
learned  judge  allowed  both  the  objections,  and  gave  judgment  for 
the  defendant.  The  plaintifis  forthwith  gave  proper  notices  of  dis- 
satisfaction and  appesd,  and  took  all  the  proper  steps  in  that  behalf 
pursuant  to  the  statute  in  such  case  made  and  provided. 

The  question  for  the  opinion  of  the  Court  of  Exchequer  was, 
whether  the  judge  of  the  county  court  was  right  in  allowing  both  of 
the  said  objections  or  either  of  them.  K  he  was  right  in  allowing  both 
of  the  said  objections  or  either  of  them,  the  judgment  of  the  countv 
court  is  to  stand  confirmed.  K  he  ought  to  have  disallowed  both  of 
them,  the  judgment  of  the  county  court  was  to  be  vacated  and 
judgment  entered  for  the  plaintiffs  for  50/.,  or  such  other  order  was 
to  be  made  or  judgment  given  as  to  the  said  Court  of  Exchequer 
should  seem  fit. 

SaUf  for  the  appellants,  the  plaintifis  below.  First,  the  question 
as  to  the  right  of  the  company  to  deal  in  coal  does  not  arise  in  this 
action.  There  is  nothing  in  the  bond  to  raise  the  point.  Secondly, 
the  sureties  are  liable.  There  was  no  change  in  the  office.  The 
change  of  the  remuneration  did  not  make  it  a  different  office. 

[Platt,  B.  The  clerk  ran  a  risk  of  getting  less  than  before  by 
the  change  in  the  mode  of  remuneration.] 
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1,000/.  185.  7{i,  and  for  securing  their  repayment,  Mr.  Small,  by  a 
deed,  dated  the  26th  of  January,  1848,  made  between  himself  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  after  reciting  certain 
advances  made  by  the  plaintiff,  assigned  and  transferred  all  his 
household  goods  in  and  about  his  said  dwelling-house,  and  all  his 
live  and  dead  farming  stock,  crops  of  grain,  and  the  whole  of  hb  per- 
sonal estate  in  and  about  the  same,  and  upon  and  about  hb  said 
farm  and  lands ;  to  hold  the  same  unto  the  plaintiff,  his  execntois, 
administrators,  and  assigns,  as  a  security  for  the  payment  of  the 
said  sums  of  money,  and  of  all  such  further  sums  as.  tne  said  E  A. 
Small  might  thereafter  owe  and  become  indebted  to  the  plaintiff,  not 
exceeding  in  the  whole  2,000/.;  and  by  the  said  indenture  it  was 
declared  and  agreed  that  it  should  be  lawful  for  the  plaintiff,  bis 
executors  or  administrators,  by  virtue  of  the  said  indenture,  at  any 
time  or  times  to  seize  and  take  possession  of  the  said  household 
goods,  live  and  dead  farming  stock,  crops  of  grain  and  hay  and 
other  effects  and  premises  thereby  bargained  and  sold,  and  of  all 
such  live  and  dead  farming  stock,  crops,  and  implements  of  hus- 
bandry, and  other  effects,  which  should  or  might,  from  time  to  time 
be  substituted  in  lieu  of  the  said  stock,  crops,  and  implements  of 
husbandry  thereby  .assigned,  or  any  part  thereof,  or  which  should  for 
the  time  being  be  found  in  or  about  the  messuage  or  dwelling-house, 
farm,  lands,  and  premises,  at  Haversham  aforesaid,  or  any  or  either 
of  them,  either  in  the  lifetime  or  after  the  decease  of  the  said  H  A. 
Small,  and  the  same  to  sell  and  dispose  of  by  public  auction  or  pri- 
vate contract,  in  such  manner  as  the  plaintiff,  his  executors,  or 
administrators,  should  deem  expedient,  and  out  of  the  moneys 
which  should  arise  from  such  sale,  to  pay  and  discharge  all  costs, 
&c.,  and  after  payment  thereof  to  take  and  retain  all  moneys  due  to 
the  plaintiff,  and  pay  the  remainder  to  the  said  H.  A.  Small. 

On  the  26th  of  February,  1848,  Mr.  Congreve  advanced  to  Mr. 
Small  the  further  sum  of  25/.,  and  on  the  20th  of  May,  in  that  year, 
the  sum  of  100/.  upon  the  security  of  the  said  deed,  and  on  the  terms 
therein  mentioned. 

On  the  21st  of  February,  1849,  a  sum  of  1,297/.  18s.  Id.  being 
then  due  to  him  under  the  said  deed,  the  plaintiff,  under  the  powers 
thereby  granted,  seized  and  took  possession  (amongst  other  things) 
of  some  crops  of  grain  then  growing  upon  the  said  farm  and  lands, 
and  which  had  been  sown  by  the  said  H.  A.  Small,  subsequently  to 
the  execution  of  the  said  deed.  The  plaintiff,  on  the  same  day, 
placed  a  man  in  possession  of  the  said  crops,  who  remained  in  posses- 
sion of  the  same  on  behalf  of  th^plaintiff  until  the  sale  thereof,  as 
hereinafter  mentioned.  All  this  took  place  without  any  other  license 
or  consent  on  the  part  of  H.  A.  Small  beyond  that  contained  in  the 
said  deed.  The  crops  and  other  things  were  not  of  sufficient  value 
to  rep^  to  the  plaintiff  the  amount  then  due  to  him  from  Mr.  Small 

In  Trinity  term,  1848,  the  defendant  recovered  judgment  in  an 
action  broQght  against  the  said  H.  A.  Small  for  the  sum  (including 
costs)  310/.  195.  3d.,  and  on  the  22d  of  February,  1847,  a  writ  oi  fieri 
facias  (indorsed  to  levy  310/.  195.  Zd.^  and  interest,  at  Al  per  cent 
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from  the  15th  of  August)  was  issued  on  such  judgment^  and  delivered 
to  the  sheriff  of  Bucks,  for  execution,  who,  on  the  same  day,  seized 
thereunder  (amongst  other  things)  the  said  crops  of  grain  above  refer- 
red to,  and  of  which  the  plaintiff  was  then  in  possession,  as  afore- 
said. At  that  time,  a  sum  exceeding  the  value  of  the  crops  and  other 
things  seized  under  the  said  deed,  remained  due  to  the  plaintiff,  and 
is  still  unpaid. 

On  the  8th  of  March,  1849,  Mr.  Small  presented  his  petition  for 
protection,  to  the  Court  for  the  Relief  of  Insolvent  Debtors,  under 
the  provisions  of  the  5  &  6  Vict.  c.  .116,  and  the  7  &  8  Vict  c.  96, 
which  was  duly  filed  under  the  said  acts.  The  official  assignee,  in 
the  first  instance,  claimed  the  crops  and  other  things  seized,  as  above 
mentioned,  by  the  plaintiff,  and  a  bill  was  filed  by  him  in  the  Court 
of  Chancery,  to  restrain  the  plaintiff  from  selling  the  same.  This 
bill  was  afterwards  dismissed,  upon  terms  agreed  on  between  the 
plaintiff  and  the  assignee,  and  the  latter  then  abandoned  all  claim  to 
such  crops  and  other  things,  and  has  not  since  claimed  to  have  any 
title  to  the  same. 

The  sheriff  continued  in  possession  of  the  crops  under  the  defend- 
ant's writ,  until  the  25th  of  July,  1849,  when  the  same  were  sold  and 
produced  the  sum  of  294^,  and  for  the  purpose  of  this  case,  it  was  to 
be  taken  that  such  sale  was  made  by  the  sheriff  under  the  said  writ, 
and  that  the  proceeds  were  received  by  the  defendant  The  question 
for  the  opinion  of  the  court  was,  whether  the  plsdntiff  was  entitled  to 
recover  the  value  of  the  said  crops. 

K  the  court  should  be  of  opinion  that  he  was  so  entitled,  judg- 
ment .^vas  to  be  entered  for  the  plaintiff  for  the  sum  of  294/.,  and 
costs.  K  the  court  should  be  of  a  contrary  opinion,  judgment  of  non 
pros.j  with  costs  of  defence,  was  to  be  entered. 

PhipsoUy  fwith  him  MelloTy)  for  the  plaintiff.^  It  is  conceded  that 
the  deed  dia  not,  of  itself,  pass  the  future  crops,  as  decided  in  Ltmn  v. 
Thornton^  1  Com.  B.  Rep.  379,  but  it  conferred  a  power  on  the  plain- 
tiff, and  when  he  executed  that  power,  he  acquired  a  title  as  against 
all  the  world.  It  was  just  the  same  as  if  the  donor  had  actually 
delivered  the  specific  crops  to  him. 

[Parke,  B.     They  were  not  delivered  to  him.] 

The  effect  of  the  deed  is  to  give  him  a  power  to  sell  whatever  he 
seizes  under  it,  and  upon  seizure,  he  acquires  a  special  property,  which 
puts  it  out  of  the  power  of  the  licensor  to  interfere,  although  he  may 
still  have  a  general  property  so  as  to  be  entitled  to  any  excess.  It  is 
like  a  lien,  and  goods  pledged  caqnot  be  seized,  because  they  cannot 
be  sold.  Leg-ff  v.  Evans,  6  Mee.  &  W.  36«  The  power  was  coupled 
with  an  interest,  and  was  irrevocable,  at  least,  as  against  the  donor 
of  the  power.  Wood  v.  Leadbitter,  13  Ibid.  838 ;  nickman  v.  HaW'- 
ker,  7  Ibid.  63 ;  and  Muskett  v.  fli//,  5  Bmg.  N.  C.  694. 

[Martin,  B.,  referred  to  Howes  v.  Bally  7  B.  &  C.  481.] 


^  June  16,  before  Fabkr,  B.,  Alderson,  B.,  Platt,  B.,  and  Martin,  B. 
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In  Freeman  v.  Edwards,  2  Exch.  Rep.  733,  which  may  be  relied  upon 
by  the  other  side,  a  power  to  the  mortgagee  to  distrain  for  the  inter- 
est in  arrear,  was  held  not  to  operate  against  the  assignees,  but  that 
decision  was  founded  upon  the  fact  that,  before  the  execution  of  the 
power  to  distrain,  the  mortgagor  had  become  bankrupt,  and  so  the 
goods  ceased  to-  belong  to  him.  Then,  assuming  that  these  crops 
were  not  the  property  of  the  plaintiff,  the  defendant  says,  that  the 
effect  of  the  insolvency  is  to  set  aside  the  license  conferred  by  the 
deed,  and  to  give  the  goods  to  the  execution  creditor,  relying  on  the 
decisions  of  Goldschmidt  \.* Hamlet,  6  Man.  &  G.  187,  and  Chraham 
V.  Witherbyy  7  Q.  B.  Rep.  491.  But,  it  is  submitted,  that  he  cannot 
set  up  the  title  of  the  assignees,  when  they  themselves  have  vrith- 
drawn  their  claim.  Nor  can  the  court  be  asked  in  a  suit,  to  w^hidi 
the  assignees  are  not  a  party,  to  decide  upon  their  title  to  the  goods; 
and  yet,  before  the  defendant  can  establish  his  title,  the  court  most 
decide,  first,  that  the  plaintiff's  title  is  cut  down  by  the  insolvency, 
and  next,  that  the  legitimate  effect  of  that  insolvency,  is  not  to  fol- 
low, namely,  that  the  assignees  are  not  to  take  these  crops,  but  the 
defendant  is.  Those  cases,  moreover,  were  wrongly  decided,  because 
the  6  Geo.  4,  c.  16,  s.  108,  to  which  the  7  &  8  Vict  c.  96,  s.  21,'  is  simi- 
lar, intended  only  to  set  aside  the  particular  execution  for  the  benefit 
of  the  other  creditors,  and  to  compel  the  execution  creditor  to  come 
in  pari  passu  with  them,  which  could  only  be  done  by  holding  that 
the  assignees  are  to  take  what  the  execution  creditor  otherwise  would 
Tiave  done. 

[  Alderson,  B.  Those  decisions  certainly  seem  quite  contrary  to 
principle. 

Parke,  B.  The  meaning  of  the  statute  is,  that  the  general  rights 
of  the  assignees  are  not  to  be  defeated  by  any  bill  of  sale  afber  the 
insolvency.] 

In  Simpson  v.  Wood,  7  Exch.  Rep.  349 ;  s.  c.  12  Eng.  Rep.  658,  the 
assignees  were  held  not  to  be  entitled,  because  the  bill  of  sale  had 
effectually  transferred  the  property  before  the  insolvency.  The  case 
that  now  arises  was  put  by  Wightman,  J.,  in  the  course  of  the 
argument  in  Graham  v.  Witherbp.  "  Suppose,*'  said  his  lordship,  "in 
a  case  where  the  execution  was  invalid  by  section  108,  the  assignees 
would  not  interfere,  could  the  second  creditor  then  contest  the  pro- 


'  That  section  enacts :  "  That  where  anjr  petitioner  for  protection  from  process,  whose 
estate  ithall  have  been  vested  in  an  assignee  or  assignees  under  the  proTisions  of  ^e 
said  recited  act  and  of  this  act  or  of  either  of  them,  shall  have  executed  anj  warrant 
of  attorney  to  confess  judgment^ or  shall  have  given  any  cognovit  actionem  or  bill  of 
sale,  whether  for  a  valuable  consideration  or  otherwise,  no  person  shall,  after  the  filing 
of  the  petition  of  such  petitioner,  avail  himseli'  of  any  execution  issued  or  to  be  issued 
upon  any  judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or 
cognovit  actionem,  either  by  seizure  and  sale  of  the  property  of  such  petitioner  or  an^ 
'  part  thereof,  or  b^  sale  of  such  property  theretofore  seized,  or  any  part  thereof,  or  avad 
nimself  of  such  bill  of  sale,  but  that  any  person  or  persons  to  whom  any  sum  or  sums 
of  money  shall  be  due  in  respect  of  any  such  warrant  of  attorney  or  cognovit  actionem, 
or  of  such  bill  of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the  same  under  the 
said  recited  act  and  this  act' 


» 
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ceeds  of  execution  ?  "  To  which  Mr.  Willes  answered :  "  He  could 
not,  because,  section  108,  was  intended  for  the  benefit  of  the  assignees 
representing  the  general  creditors,  not  for  the  benefit  of  any  individual 
creditor  whose  execution  might  stand  next  in  order  to  that  which  is 
defeated." 

[  Alderson,  B.     That  answer  seems  to  me  to  be  good  law.] 

Hayes^  tot  the  defendant  The  plaintiff  claims  the  proceeds  of 
these  goods,  and  must  make  out  that  h^  is  entitled.  If,  therefore,  it 
is  shown  that  the  goods  belonged  to  a  third  party,  the  defendant  must 
succeed,  and  for  this  purpose,  it  is  not  material  to  consider  whether 
the  title  of  the  third  party  is  affected  in  any  other  way.  The  defend- 
ant is  not  estopped  from  setting  up  the  right  of  the  assignee,  as  in 
Leake  v.  Lavedapy  2  DowL  P.  C.  (n.  s.)  624;  where  the  defend- 
ant set  up  the  title  of  the  assignees  to  cut  down  the  possessory 
title  of  the  plaintiff  Then,  by  the  4th  section  of  the  7  &  8  Vict 
c  96,  edl  the  property  of  the  insolvent  vests  in  the  assignees,  and 
under  section  21,  no  person  can,  after  the  filing  of  the  petition, 
avail  himself  of  a  bill  of  sale  given  by  the  insolvent  The  conse- 
quence of  setting  aside  the  seizure  under  the  bill  of  sale  is,  according 
to  Ooldschmidt  v.  Hamlet^  and  Graham  v.  WUherbyj  to  allow  the  exe- 
cution creditor  to  reap  the  benefit  of  his  bonijide  execution.  Those 
cases,  which  were  fully  argued  and  considered,  are  not  to  be  overruled 
by  a  court  of  coordinate  jurisdiction,  especially  when  no  writ  of 
error  can  be  brought  upon  this  special  case.  Simpson  v.  Woodj  does 
not  apply,  because  there  the  property  had  ceased  to  be  the  insolvent's 
before  the  insolvency.  But  the  chief  point,  and  that  on  which,  per- 
haps, both  questions  may  turn,  is,  whether  the  bill  of  sale  did  confer 
any  absolute  property  by  reason  of  the  seizure.  Lunn  v.  ThortMnj 
shows  that  oidinary  words  will  not  pass  future  effects,  although,  as 
decided  in  Fetch  v.  TWiii,  15  Mee.  &  W.  110,  a  deed  might  be  so 
framed  as  to  pass  the  tenant's  interest  in  future  crops.  Here,  the  bill 
of  sale  related  to  no  specific  crops,  and  at  most,  could  only  give  an 
equitable  interest  There  is  no  title  derivable  from  a  half-executed 
power,  and  the  license  here  given,  was  to  seize  and  sell,  so  that  until 
sale,  no  property  passed  under  the  power.  The  plaintiff  was  there 
oiily  as  a  servant  of  the  donor  of  the  power,  who  tould  at  any  time 
have  revoked  the  authority.  No  fresh  act  of  ratification  was  done 
by  Mr.  Small.  Lunn  v.  Thomtonj  Gale  v.  Burnell^  7  Q^  B.  Rep.  850. 
The  judgment  of  Lord  Tenterden  in  Howes  v.  Bcdl^  supports  the 
defendant's  view.  • 

Phipson^  in  reply.  Stevenson  v.  Newnkam,  22  L.  J.  Bep.  (n.  s.)  C.  P. 
110 ;  8.  c.  16  Eng.  Rep.  401,  shows  that  the  title  of  the  assignees 
cannot  be  set  up  by  a  third  party  when  they  have  not  enforced  it 

themselves. 

Cur.  adv.  vulL 

Judgment  was  now  delivered  by 

Parke,  B.     [After  stating  the  facts  of  the  case  his  lordship  pro- 

42* 
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ceeded]  There  are  two  questions  in  this  case :  the  first  is,  vrhether, 
stipposing  Mr.  Small,  the  debtor,  had  not  become  insolvent,  the  plain- 
tin  had  a  good  title  to  the  growing  crops  as  against  the  execution 
creditor;  and  the  second  is,  whether  his  having  become  insolvent 
makes  any  difference.  Under  the  bill  of  sale,  it  was  conceded  on 
both  sides,  that  though  the  then  growing  crops  passed  on  the  execu- 
tion of  the  deed,  the  future  crops  did  not  As  to  those,  the  plaintiff 
was  authorized  to  seize  and  take  possession  of  all  or  such  as  might 
be  substituted  for  those  then  existing,  to  sell  and  dispose  of  and  pay 
the  costs,  &c.,  as  well  as  the  residue  of  the  moneys  unpaid,  secured 
by  the  bill  of  sale ;  and  under  this  power  the  plaintiff  seized  and  took 
possession  of  the  growing  crops  in  question  on  the  21st  of  February ; 
and  the  day  after,  a  writ  of  ^  fa.  on  the  defendant's  judgment  indorsed 
to  levy  SIOL  17s,  2(L,  was  delivered  to  the  sheriS^  who  seized  and  sold 
for  the  sum  of  294/L  The  plaintiff  contended,  that  having  actually 
taken  possession  of  the  growing  crops  long  before  the  delivery  of  the 
writ,  he  was  really  in  possession  of  them,  and  could  bring  an  action 
against  any  one  for  taking  them,  and  his  titie  ought  to  prevail  against 
that  of  the  defendant,  and  we  think  he  was  so  entitled.  If  the  author^ 
ity  given  by  the  debtor  by  the  bill  of  sale  had  not  been  executed,  it 
would  have  been  of  no  avail  against  the  execution.  It  gave  no  legal 
titie  or  any  equitable  titie  to  any  specific  goods ;  but  when  executed, 
not  fully  and  entirely,  but  only  to  the  extent  of  taking  possession  of 
the  growing  crops,  it  is  the  same  in  our  judgment  as  if  the  debtor 
himself  had  put  the  plaintiff  in  actual  possession  of  those  crops  — 
whether  the  debtor  gives  the  possession  of  a  chattel  by  delivery  witii 
Ms  own  hands,  or  points  it  out  and  durects  the  creditor  to  take  it,  cnr 
tells  him  to  take  any  he  pleases,  for  the  payment  of  his  debt  by  the 
sale  of  it,  the  effect  after  actual  possession  by  the  creditor  is  the  same. 
We  all  think,  therefore,  that,  but  for  the  insolvent  act,  the  7  &  8  Vict, 
c  96,  s.  21,  the  plaintiff  had  a  right  to  recover ;  nor  should  we  have 
had  any  doubt  that  the  insolvency  of  the  defendant  and  his  having 
petitioned  the  Insolvent  Court  subsequent  to  the  seizure,  and  before 
the  sale,  made  no  difference,  if  we  were  unfettered  by  authorities  on 
the  subject.  But  the  question  turns  on  the  21st  section  of  the  7  ScS 
Vict  c.  96,  which  provides  ''  that  in  all  cases  wher/e  any  petitioner  for 
protection  from  jfrocess,  whose  estate  shall  have  been  vested  in  an 
assignee  or  assignees  under  the  provisions  of  the  said  recited  act, 
3  Greo.  4,  c.  39,  and  of  this»  act  or  either  of  them,  shall  have  executed 
any  warrant  of  attorney  to  confess  judgment,  or  shall  have  given  any 
cognovit  actionem^  or  bill  of  sale,  whether  for  a  valuable  consideration 
or  otherwise,  no  person  shall,  after  the  filing  of  the  petition  of  such 
petitioner,  avail  himself  of  any  execution  issued  or  to  be  issued  upon 
any  judgment  obtained  or  to  be  obtained  upon  such  warrant  of  at- 
torney or  cognovit  actionem,  either  by  seizure  and  sale  of  the  property 
of  such  petitioner  or  any  part  thereof,  or  by  sale  of  such  property 
theretofore  seized,  or  any  part  thereof,  or  avail  himself  of  such  bill  of 
sale ;  but  that  any  person  or  persons  to  whom  any  sum  or  sums  of 
money  shall  be  due  in  respect  of  any  such  warrant  of  attorney  or 
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cogTtavU  actionem^  or  of  such  bill  of  sale,  shall  and  may  be  a  creditor 
or  creditors  for  the  same  under  the  said  recited  act  and  this  act" 

That  clause  applies  to  creditors  by  judgment  or  bill  of  sale,  on  which 
some  further  step  is  necessary  to  be  done  to  make  it  effectual,  as.*ex« 
plained  in  the  case  of  Simpson  v.  Woodj  and  this  bill  of  sale  is  of 
that  nature  because  as  to  future  crops  it  required  an  actual  seizure  to 
^ye  it  operation.  The  meaning  of  the  section  clearly  is,  that  no  cred- 
itor has  a  right  to  avail  himself  of  such  bill  of  sale  to  prejudice  the 
other  creditors  under  the  insolvency,  or  to  take  a  larger  share  of  the 
insolvent's  eflfects  than  would  fall  to  him  if  they  were  distributed 
amongst  the  oreditors  equally  if  there  was  no  such  bill  of  sale.  It 
makes,  therefore,  z,jLfa.  and  warrant  of  attorney  not  completely  exe- 
cuted by  a  sale,  and  bill  of  sale  not  completely  executed,  inoperative 
to  transfer  the  property  before  the  petition  as  against  the  assignee. 
In  all  cases,  therefore,  where  the  eltect  of  execution  and  operation  of  ^ 
the  bill  of  sale  would  be  to  take,  the  property  from  the  assignees,  the 
creditor  cannot  avail  himself  of  it.  There  is  not  the  slightest  reason 
for  postponing  such  an  execution  or  bill  of  sale  when  the  result  would 
be  to  put  the  property  seized  into  the  hands  of  the  subsequent  execu- 
tion <;reditc»r,  and  no  part  of  it  would  go  to  the  assignees  for  the  bene- 
fit of  the  general  creditors  entitled  to  share  the  insolvent's  effects  in 
ratable  proportions.  In  the  present  case  the  plaintiff,  a  creditor,  with 
a  bill  of  sale  to  secure  1,297/.  18«.  6^.,  seeks  to  enforce  it  by  a  sale  of 
the  effects  of  the  insolvent,  which  produced  294/.,  and  which  the  de- 
fendant claims  as  due  to  him  under  an  execution  for  310/.  95.  2c/L 
The  consequence  of  holding  the  plaintiff's  bUl  of  sale  inoperative  alto- 
gether wordd  be  to  give  the  294/.  to  the  defendant,  and  nothing,  what- 
ever, to  the  assignees ;  and  the  other  creditors,  through  them,  would 
not  profit  in  the  least.  Therefore,  if  there  be  no  binding  authority  to 
the  contrary,  we  should  hold,  that  the  plaintiff,  who  had  a  prior  nght 
by  virtue  oi  the  bill  of  sale  against  the  execution  creditor,  though  not 
against  the  insolvent's'  assignees,  had  a  clear  right  to  recover  the  pro- 
ceeds in  this  case,  even  if  these  assignees  had  not,  as  they  have  done, 
withdrawn  from  contesting  the  plaintiff's  right; 

What  the  effect  would  be  if  the  sheriff  had  seized  more  and  sold 
more  goods  of  the  insolvent  than  would  satisfy  the  defendant's  exe- 
cution, is  another  question,  not  necessary  now  to  be  decided  ;  but,  as 
to  the  surplus,  as  he  would  possibly  be  liable  to  the  assignee,  he 
might  have  a  good  defence  against  the  plaintiff.  The  only  question 
which  remains  is,  whether  there  are  any  authorities  against  the  plain- 
tiff? The  first  relied  on  is  the  case  of  Goldschmidt  v.  HamleL  The 
question  between  the  creditor  on  a  judgment  or  warrant  of  attorney 
and  the  first  creditor  upon  an  adverse  judgment  was  not  the  subject 
of  any  one  issue  in  that  case,  and  was  never  presented  in  a  proper' 
shape  to  the  court  in  the  course  of  the  argument,  as  the  direct  subject 
of  the  decision.  The  observations  of  the  judges  on  the  other  issues, 
no  doubt,  were  unfavorable  to  the  plaintiff's  case,  bat  the  assignees 
being  in  that  case  clearly  entitled  to  nothing,  the  court  do  not  seem 
to  have  fully  considered  the  question  as  to  the  right  of  the  plaintiff 
against  the  other  execution  creditor.     A  similar  observation  may  be 
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made  on  the  case  of  Graham  v.  WUherby^  which  proceeded  partly  on 
Goldschmidt  v.  Hamlet,  Many  of  the  observations  made  by  Lord  Den- 
man,  in  giving  judgment,  are  decidedly  favorable  to  the  view  ive  take ; 
and,  indeed,  we  may  say,  if  the  case  of  Cheston  v.  Gibbs,  12  Mee.  & 
W.  Ill,  had  not  been  thought  by  the  court  to  be  contrary  to  that 
view,  they  would  have  decided  that  case  as  we  decide  this,  and  their 
decision  appears  to  have  been  founded  upon  a  mistaken  vieixr  of  the 
opinion  of  the  court  in  Cheston  v.  CHbbs.  This  court  decided  that  the 
108th  section  of  the  bankruptcy  act  affected  the  operation  of  tiie  writ, 
and  did  not  merely  direct  the  application  of  the  money  levied  under 
it,  and  that  the  sheriff  was  a  wrongdoer  in  acting  contrary  to  tiie.  stat- 
utory direction  coupled  with  the  direction  of  the  writ .  We  never 
held  the  writ  to  be  void,  as  the  Court  of  Queen's  Bench  seem  to  have 
supposed,  in  Chraham  v.  WUherby^  in  the  report  of  the  judgment  at 
page  515,  and  from  that  they  deduced  the  consequence  that  it  was 
void  altogether,  and  so  the  defendant's  writ  in  th&it  case  was,  there- 
fore, the  nrst  valid  writ  We  never  meant  to  say  more  than  that  the 
sheriff,  in  disobeying  the  plaintiff's  writ,  and  the  clauses  in  the  act  of 
parliament  directing  its  operation,  was  dealing  wrongfully  with  the 
goods  which,  but  for.  the  writ,  would  be  the  property  of  the  assignees, 
and  therefore  responsible  in  an  action  of  trover.  We  cannot,  there- 
fore, consider  that  either  of  these  cases  bind  us  as  authorities,  and 
we  pronounce  our  judgment  for  the  plaintiff 

Judgment  for  the  plamUf. 


Bentlet  v.  Dawes. 

July  7,  1854. 

Costs  of  Demurrer  —  Withdrawal  of  Juror, 

Under  the'3  &.  4  Will.  4,  c.  42,  s.  84,  the  j>arty  who  is  saccessfut  npon  a  demnrrer  is  entitled 
to  a  judgment  for  his  costs  irrespective  of  the  termination  of  the  suit ;  and  where  soch 
judgment  had  heen  ^iven  for  the  plaintiff  prior  to  the  trial  of  the  issues  in  fact,  the  with- 
drawal  of  a  juror,  with  an  agreement  that  no  farther  action  was  to  he  hrooghty  was  — 

Held,  to  be  no  waiver  of  the  plaintiff's  right  to  these  costs. 

In  this  case  the  defendant  demurred  to  the  declaration.  Upon  the 
demurrer,  judgment  was  given  in  favor  of  the  plaintiff;  an  appUca- 
tion  was  then  made  to  change  the  venue,  when  the  following  order 
was  made :  '^  Upon  hearing  the  attorneys,  &c.,  I  do  order  that  the 
venue  be  changed  to  Middlesex ;  that  the  costs  of  the  application  to 
set  aside  the  demurrer,  and  to  ameYid  and  change  the  venue,  abide 
the  result  of  the  demurrer ;  that  defendant  shall,  within  seven  days. 
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pay  60/L  into  court,  and  shall  pay  the  costs  of  the  day,  if  any,  to  be 
taxed.     Dated  the  Slst  of  March,  1854. 

(Signed)  «W.  HMaule." 

• 

The  60/.  was  paid  accordingly.  When  the  cause  came  on  for  trial, 
before  Parke,  B.,  at  the  Sittings  for  Middlesex,  in  Trinity  term,  at  his 
lordship's  recommendation  it  was  agreed  that  a  juror  should  be  with- 
drawn, and  no  further  action  brought.  An  application  was  afterwards 
made  by  the  defendant,  to  Parke,  B.,  at  chambers,  to  order  the  money 
to  be  paid  out  of  court ;  which  his  lordship  refused,  unless  the  costo 
of  the  demurrer  were  paid. 

A  rule  nisi  was  then  obtained  to  set  aside  the  order  of  his  lordship, 
against  which 

Milwa/rd  showed  cause.^  The  plaintiff  had  a  vested  right  in  these 
costs  as  soon  as  judgment  was  pronoimced  in  his  favor  upon  the  de- 
murrer, under  the  3  &  4  WilL  4,  c.  42,  s.  84,  which  enacts  that, 
^  where  judgment  shall  be  given  either  for  or  against  a  plaintiff,  or 
for  or  against  a  defendant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favor  it  shall  be  given,  shall  also  have 
judgment  to  recover  his  costs  in  that  behalf."  Aiid  by  the  81st  section 
of  the  Common  Law  Procedure  Act,  tiie  costs  of  any  issue,  whether 
of  fact  or  law,  follow  the  finding  a  judgment  upon  such  issue.  He 
referred,  also,  to  The  Mayor^  Src.^  of  Macclesfield  v.  Gee^  13  Mee.  & 
W.  470 ;  Reg.  Gen.  R  T.  1853,  r.  62 ;  and  mwood  v.  Bullock,  6  Q.  B. 
Rep.  383.  This  right  was  not  given  up  by  the  withdrawal  of  a  juror, 
for  that  does  not  necessarily  put  an  end  to  the  suit.  Harries  v. 
Thofoas,  2  Mee.  &  W.  32w 

Jones  J  in  support  of  the  rule.  The  plaintiff  cannot  get  the  costs  on 
this  record  without  a  judgment  for  his  damages  under  the  statute  of 
Gloucester,  and  the  language  of  the  subsequent  statutes  must  be 
construed  in  connection  with  that  statute  under  which  costs  were  first 
given.  He  referred  to  Partridge  v.  Gardner j  4  Exch.  Rep.  303 ;  Scott 
V.  De  Richebourgj  11  Com.  B.  Rep.  477 ;  s.  c.  6  Eng.  Rep.  374.  At 
the  trial,  the  intention  clearly  was  to  put  an  end  to  all  litigation  be- 
tween the  parties,  even  if  the  withdrawal  of  a  juror  did  not  neces- 
sarily have  this  effect.     G^Wbs  v.  Ralphs  14  Mee.  &  W.  804. 

Our.  adv.  vult. 
Judgment  was  now  delivered  by 

Parke,  B.  After  stating  the  facts,  his  lordship  said :  The  question 
is,  whether,  the  money  being  now  to  be  paid  out  of  court,  the  plain- 
tiff is  entitled  to  have  the  costs  of  the  demurrer,  on  which  he  has  suc- 
ceeded. He  was  not  entitled  to  have  the  remainder  of  the  money 
paid  out  of  court,  because  he  bad  not  succeeded  at  the  trial.     Upon 


1  June  15,  before  Pollock,  C.  B.,  Parke,  B.,  Platt,  B.,  and  Martin,  R 
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leceipts,  books  of  account,  which  books  j»hall  be  the  property  of  tibe 
said  company  aqd  their  successors,  and  do  not  at  any  time -embezzle, 
make  away  with,  obliterate,  deface,  or  in  anywise  injure  any  of  the 
money,  securities  for  money,  books,  papers,  writings,  goods,  or  effects 
of  them,  the  said  company  or  their  successors,  or  any  of  their  corre- 
spondents or  customers,  or  others,  to  whom  they  are  or  shall  be  liable 
or  accountable,  then  and  in  such  case  the  above-written  obligation 
to  be  void  and  of  no.  efiect,  otherwise  to  be  and  remain  in  full  fotce 
and  virtue.  Provided  always,  nevertheless,  and  it  is  hereby  declared, 
that  each  of  them,  the  said  Thomas  Rowlandson  Dunn,  Edward 
Whinray,  John  Walker,  John  Grardner,  and  Greorge  Cooper  Hatton, 
is  not  to  be,  nor  are  his  executors  or  administrators  to  be  separately 
liable  for  more  than  502.,  parcel  of  the  said  sum  of  SSO/L  mentioned 
in  the  said  above-written  bond  or  obligation.  Provided  also,  that 
each  of  ihem,  the  said  Thomas  Rowlandson  Dunn,  Edward  Whin- 
ray, John  Walker,  John  Grardner,  and  George  Cooper  Hatton,  shall 
be  at  liberty  to  put  an  end  to  his  liability  on  the  above  bond  or  oUi- 
gation  on  giving  to  the  said  Northwestern  Railway  Company  or 
their  successors  six  months'  notice  in  writing  of  his  intention  so  to 
do.  As  witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

'^  Thomas  Richaiu>son  Dunn,  (u  s.) 

"  Edward  Whinray,  (l.  s.) 

"  John  Walker,  (l.  s.) 

^  John  Gardner,  (l.  s.) 

^<  George  Cooper  Hatton,  (l.  s.'') 

The  several  persons  who  became  obligors  of  the  said  bond  before 
and  at  the  time  of  their  doins:  so  were  respectively  well  avmre  of  all 
the  circumstaaces  heieinbefoie  mentioned  Immediately  upon  tiie 
execution  of  the  said  bond,  the  said  Thomas  Latham  entered  upon 
the  performance  of  his  duties  as  such  clerk  or  agent,  and  continued 
in  the  same  service  without  any  alterations  in  the  duties  or  responsi- 
bilities thereof  until  the  autumn  of  the  year  1852.  He  continued 
the  same  employment  at  the  fixed  salary  in  the  l)ond  mentioned  until 
the  month  oi  May,  1851,  when  the  plaintiffs  proposed  to  the  said 
Thomas  Latham  to  substitute  for  the  said  salary  mentioned  in  the 
said  bond  a  commission  of  %dn  per  ton  on  all  the  coal  for  which  he 
should  obtain  orders,  or  which  should  be  supplied  to  parties  to  whom 
he  had  up  to  that  time  sold.  The  said  Thomas  Latham  agreed  to 
this  change  in  the  mode  of  remunerating  his  services,  and  the  plain- 
tifis  firom  that  time  paid  or  allowed  him  the  commission  aforesaid  in 
lieu  of  the  said  yearly  salary  for  his  said  services.  The  defendant 
did  not  at  any  time  give  notice  to  the  said  company  of  his  intention 
to  put  an. end  to  his  liability  on  the  said  bond.  From  that  time  for- 
weurd  until  the  end  of  his  employment,  the  said  Thomas  Latham  was 
paid  for  his  services  by  such  commission,  which  had  been  calculated 
by  the  said  plaintiffs  and  the  said  Thomas  Latham  to  amount,  and 
in  fact  amounted,  to  a  larger  sum  than  the  said  fixed  salary.  In  the 
autumn  of  1852,  it  was  found  that  the  said  Thomas  Latham  was 
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indebted  to  the  said  plaintiffs  in  the  sum  of  24SL  145.  lid.  for  sums 
received  by  him  for  them  by  virtue  of  his  said  employment,  and  not 
by  him  paid  over  to  them ;  and  it  was  admitted  by  the  defendant 
that  if  the  objections  relied  upon  by  him  as  hereinafter  mentioned 
did  not  afford  him  a  good  defence,  the  plaintifls  were  entitled  to 
recover  from  him  the  full  amount  of  50/.,  the  sum  sought  to  be  recov- 
ered in  this  action,  and  the  whole  of  which  is  for  the  purposes  of 
this  cause  to  be  taken  as  having  been  receive^by  the  said  Thomas 
Latham  after  the  above-mentioned  change  in  bis  salary. 

The  defendant  rested  his  defence  upon  two  objections :  First,  that 
the  bond  was  void  ab  initio^  because  tlie  company  was  not  authorized 
by  law  to  trade  in  coal  in  manner  aforesaid,  nor  to  appoint  a  clerk 
or  agent  for  the  purpose  stated  in  the  said  bond ;  secondly,  that  the 
change  which  had  been  made  in  the  mode  of  remunerating  the  said 
Thomas  Latham  for  his  services  as  such  clerk  or  agent  was  such  that 
the  defendant  was  not  bound  by  the  said  bond  in  respect  of  sums 
subsequently  received  by  the  said  Thomas  Latham. 

The  plaintifis,  in  answer  to  the  first  objection,  contended  that, 
assuming  them  to  have  had  no  authority  to  trade  in  coals  as  above 
mentioned,  a  bond  for  the  faithful  and  honest  conduct  of  their  ser- 
vant and  agent  employed  in  such  trade  was,  nevertheless,  valid,  and 
that,  even  if  this  objection  would  have  been  available  if  made  by  an 
obligor  who  had  executed  the  bond  in  ignorance  of  the  circumstances 
of  the  case,  it  was  not  available  for  the  present  defendant,  he  and 
the  other  obligors  having  respectively  executed  the  bond  with  full 
knowledge  of  the  circumstances  connected  with  such  trading  and 
carrying  of  coals  by  the  plaintiffs.  As  to  the  second  objection,  the 
plaintifi»  contended  that  the  above-mentioned  change  in  the  mode 
of  remuneration  did  not  discharge  the  defendant  with  respect  to 
sums  subsequently  received  by  the  said  Thomas  Latham.  The 
learned  judge  allowed  both  the  objections,  and  gave  judgment  for 
the  defendant  The  plaintiffs  forthwith  gave  proper  notices  of  dis- 
satisfaction and  appeal,  and  took  all  the  proper  steps  in  that  behalf 
pursuant  to  the  statute  in  such  case  made  and  provided 

The  question  for  the  opinion  of  the  Court  of  Exchequer  was, 
whether  the  judge  of  the  county  court  was  right  in  allowing  both  of 
the  said  objections  or  either  of  them.  If  he  was  right  in  allowing  both 
of  the  said  objections  or  either  of  them,  the  judgment  of  the  county 
court  is  to  stand  confirmed.  If  he  ought  to  have  disallowed  both  of 
them,  the  judgment  of  the  county  court  was  to  be  vacated  and 
judgment  entered  for  the  plaintiffs  for  SO/.,  or  such  other  order  was 
to  be  made  or  judgment  given  as  to  the  said  Court  of  Exchequer 
should  seem  fit 

Hallj  for  the  appellants,  the  plaintiffs  below.  First,  the  question 
as  to  the  right  of  the  company  to  deal  in  coal  does  not  arise  in  this 
action.  There  is  nothing  in  the  bond  to  raise  the  point  Secondly, 
the  sureties  are  liable.  There  was  no  change  in  the  office.  The 
change  of  the  remuneration  did  not  make  it  a  different  office. 

[Platt,  B.  The  clerk  ran  a  risk  of  getting  less  than  before  by 
the  change  in  the  mode  of  remuneration.J 
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my  said  last-mentioned  son,  shall  cease,  determine,  and  be  -wholly 
extinguished."  After  the  death  of  the  testator,  the  defendant,  Baleign 
Trevelyan,  execufted  a  deed-poU  in  the  following  terms :  "  Whereas 
the  said  W.  Trevelyan  died  on  or  about  the  10th  of  June,  1819,  and 
his  said  will  and  codicils  were  soon  after  proved  by  the  executors 
therein  named.  And  whereas  the  said  R.  Trevelyan,  in  the  month 
of  June,  1819,  intermarried  with  Elizabeth  Grey,  daughter  of  Robert 
Grey,  of  Shenston,  in  the  said  county  of  Northumbenand,  Esq.,  and 
she  is  still  living  and  the  wife  of  the  said  R.  Trevelyan.  Now,  know 
ye,  and  these  presents  witness,  that  I,  the  said  Italeigh  Trevelyan,  by 
virtue  of  my  said  recited  power  and  of  every  other  power  enabling 
me  in  this  behalf,  do  by  this  deed  settle  and  appoint  an  annuity  of 
300/.  per  annum  upon  my  said  wife,  Elizabeth  Trevelvan,  by  way  of 
jointure,  and  I  declare  that  the  same  shall  be  charged  upon  the  real 
estate  of  the  same  testator  in  like  manner  as  the  annuity  or  yearly 
sum  of  300Z.  by  the  said  wiU  devised  to,  or  in  trust  for,  me,  is  by  the 
said  will  charged  therein.     In  witness  whereof,"  &c. 

For  the  plaintiff,  it  was  contended  that  the  effect  of  the  will  and 
codicil,  and  deed-poll  was,  that  the  wife  of  Raleigh  Trevelyan  took 
no  estate  in  the  annuity  until  the  death  of  her  husband,  the  other  de- 
fendant, and  that  the  defendant^  Raleigh  Trevelyan,  after  the  execu- 
tion of  the  deed-poll,  had  no  estate  in  the  annuity,  and,  consequently, 
that  the  distress  was  illegal.  The  learned  judge  overruled  the  objec- 
tion, reserving  the  point,  and  the  defendants  had  a  verdict,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Knowles  having  obtained  a  rule  nisi  accordingly,  and  also  for  judg- 
ment non  obstante  veredicto^ 

Watson^  Hillj  and  WiUes  showed  cause.  The  defendants  were  en- 
titled to  distrain.  The  question  turns  on  the  meaning  of  the  will  and 
codicil.  The  defendants  contend  that  they  were  entitled  to  distrain 
for  the  arrears  of  the  annuity ;  the  plaintiff,  on  the  other  side,  insists 
that,  by  reason  of  the  introduction  of  the  words,  "  by  way  of  jointure," 
the  right  to  receive  the  annuity  was  postponed  till  the  death  of  the 
husband,  Raleigh  Trevelyan,  and  that  it  would  then,  and  not  till  then, 
vest  in  the  defendant,  Elizabeth.  The  doctrine  of  ademption  will  be 
relied  on  by  the  other  side,  but  that  doctrine  does  not  apply  to  this 
case,  which  is  one  pf  real  estate,  but  solely  to  chattels.  It  is,  more- 
over, an  equitable  doctrine,  and  on  that  account  is  inapplicable. 

'       [Knowies  intimated  that  he  should  not  insist  on  that  point.] 

The  question  then  arises  on  the  motion  for  judgment  non  obsianU 
veredicto.     The  effect  of  the  words  of  the  will  is  not  that  the  defend- 

•  ant,  Elizabeth,  is  to  have  the  annuity  only  on  her  becoming  a  widow. 
The  words,  "  byway  of  jointure,"  by  no  means  signify  that  the  estate 
is  only  to  take  effect  on  the*  death  of  the  husband  K  that  had  been 
the  meaning  of  the  testator,  he  would  have  expressed  himself  to  that 
effect  in  clear  language.  The  27  Hen.  8,  c  10,  s.  6,  and  the  second 
resolution  in  Vernon's  case,  4  Rep.  1 ;  Ibid.  b.  2,  referring  to  Ashton's 
case,  show  that  the  word  "jointure"  has  not  the  meaning  contended 
for  by  the  other  side. 
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[Platt,  B,  In  Jacob's  Law  Dictionary,  the  word  "jointure"  is 
thus  defined:  "A  jointure  is  a  settlement  of  lands  and  tenements 
made  to  a  woman  in  consideration  of  marriage ;  or  it  is  a  covenant 
whereby  the  husband,  or  some  friend  of  his,  assured  to  the  wife  lands 
or  tenements  for  term  of  her  life."] 

In  Co.  Lit.  36,  b,  the  following  passage  occurs :  "  Concerning  the 
first,  if  a  man  make  a  feoffment  in  fee  of  lands  or  tenements  either 
before,  or  after  marriage  to  the  use  of  the  husband  for  life,  and  after 
to  the  use  of  A  for  life,  and  then  to  the  use  of  the  wife  for  life  in 
satisfaction  of  the  dower,  this  is  no  jointure  within  the  statute."  The 
effect  of  the  words,  "  by  way  of  jointure,"  is  not  to  postpone  the  an- 
nuity till  the  death  of  Raleigh  Trevelyan. 

[Alderson,  B.  By  the  language  of  the  codicil,  one  annuity  is  to 
be  "  by  way  of  annuity,"  but  if  the  other  side  is  correct,  that  the  an- 
nuity does  not  take  effect  till  the  death  of  R.  Trevelyan,  there  is  no 
substitution  at  all.] 

Knowles^  Raymond^  and  Quain^  in  support  of  the  rule.  The  plain- 
tiff is  entitled  to  succeed.  This  annuity  was  not  intended  to  begin 
until  the  death  of  the  husband,  R.  Trevelyan.  The  word  "jointure  " 
meaQs  an  estate  that  is  not  to  take  effect  until  the  death  of  the  hus- 
band. 

[Pollock,  C.  B.  That  is  not  a  very  natural  construction.  The 
testator  granted  his  son  an  annuity  durin&[  his  life,  but  you  contend 
that,  in  the  event  of  his  marrying,  his  fa^er  intended  that  that  an- 
nuity should  cease,  and  be  postponed  till  his  son's  death.  You  must 
contend  that,  if  R.  Trevelyan  conferred  this  annuity  upon  his  wife, 
he  lost  his  own.] 

The  term  "jointure,"  does  not  mean  the  giving  a  joints  estate.  It 
is  to  be  taken  in  its  popular  signification,  and  what  that  is,  is  shown 
by  the  27  Hen.  8.  In  2  Black.  Com.  137,  "jointure  "  is  thus  defined : 
"  A  jointure  which,  strictly  speaking,  signifies  a  joint  estate,  limited 
to  both  husband  and  wife,  but,  in  common  acceptation,  extends  also 
to  a  sole  estate  limited  to  the  wife  only,  is  thus  defined  by  Sir  Ed- 
ward Coke :  '  A  competent  livelihood  of  freehold,  for  the  wife,  of 
lands  and  tenements  ;  to  take  effect  in  profit  or  possession  presently 
after  the  death  of  the  husband,  for  the  life  of  the  wife  at  least.' " 
Dower  is  to  take  effect  on  the  death  of  the  husband,  and  jointure  is 
to  take  effect  at  the  same  time.  Bac.  Abr.  tit.  "Dower,"  G,  1. 
Again,  the  court  is  to  say  whether  the  testator  has  sufficiently 
expressed  his  intention  to  give  the  larger  estate  in  the  manner  con- 
tended for  by  the  other  side. 

[Alderson,  B.  The  term  "jointure"  may  mean  either  an  estate 
for  the  life  of  husband  and  wife,  or  after  the  death  of  the  husband.] 

It  is  to  be  borne  in'  mind,  that  the  construction  contended  for 
by  the  defendants,  tends  to  devest  the  landowner  of  his  proper^. 

[Alderson,  B.  The  testator  gives  an  annuity  to  his  son,  and  evi- 
dently intends  to  give  him  something  more ;  your  construction  makes 
him  give  something  less.] 
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This  is  the  case  of  a  mere  power  of  jointure.     They  citei  Wick' 
ham  V  Wickham,  19  Ves.  419. 

Pollock,  C.  B.  This  rule  must  be  discharged.  The  question 
turns  on  what  is  the  meaning  of  the  clause  in  the  will  of  Raleigh 
Trevelyan's  father ;  the  substance  of  which  is  this :  There  is,  first,  an 
annuity  granted  to  him;  that  annuity  is  absolutely  granted  for  his 
life ;  he  is  to  have  the  full  benefit  of  it ;  it  is  charged  on  other  lands 
than  those  which  he  was  to  be  possessed  for  life ;  it  is  charged,  it  is 
said,  on  some  lands  which  went  to  some  younger  children.  Now,  he 
having  that  annuity  of  300^.  a  year  given  him  for  his  own  life  and  for 
his  own  benefit,  there  comes  this  clause :  that  in  case  Raleigh  Trevel* 
yan  should  marry,  it  should  be  lawful  for  him,  if  he  should  thiok 
proper,  to  settle  an  annuity  of  300/.  per  annum  upon  the  woman  be 
might  happen  to  marry,  tor  her  life ;  that  is,  he  has  the  power  of 
settling  an  annuity  upon  his  wife  for  life  ;  but  then,  there  comes  the 
expression  "  by  way  of  jointure,"  which  I  take  to  mean  merely  that 
it  shall  be  given  not,  as  is  suggested  by  Mr.  Quain,  according  to  the 
popular  notion  of  a  jointure,  namely,  that  is,  something  to  be  given 
to  the  woman,  and  that  she  is  to  have  no  benefit  till  her  husband's 
/  death ;  but  it  is  an  annuity  to  be  given  to  her  for  her  life,  only  by  way  of 
jointure,  that  is,  according  to  the  provisions  of  the  statute  of  the 
87  Hen.  8,  c.  3,  which  regmates  these  matters :  therefore,  if  this  were 
done  before  the  marriage,  it  would  be  in  bar  of  the  dower;  if  it  was 
done  after  the  marriage,  It  would  leave  the  woman  the  option  to 
claim  her  dower  and  give  up  the  annuity,  or  to  keep  the  annuity  and 
give  up  her  dower,  or  she  could  have  both.  The  will  then  says,  that 
the  annuity  shall  be  charged  upon  the  same  premises  on  which  the 
other  is  charged,  in  like  manner  as  the  same  annuity  of  300t,  by  the 
same  will,  devised  to  the  said  Raleigh  Trevelyan,  has  been  charged; 
and  that,  in  case  the  said  Raleigh  Trevelyan  should  so  settle  an  an- 
nuity, or  yearly  rent-charge,  on  any  wife  he  might  happen  to  marry, 
it  should  be  by  way  of  substitution  for  the  said  annuity  or  yearly 
rent-charge  so  given  and  devised  to  him,  the  said  Raleigh  Trevelyan, 
in  the  said  will.  That  is,  there  are  not  to  be  two  annuities,  but  only 
one  annuity,  and  that  immediately  on  such  substitution  and  settlement 
of  the  said  annuity  or  rent-charge  of  300i  by  the  said  Raleigh  Trevel- 

iran,  on  the  woman  he  might  happen  to  marry.  Certainly,  all  this 
anguage  has  a  present  aspect,  and  does  not  look  like  a  postpone- 
ment tUl  his  own  death,  the  words  being,  "  the  said  annuity  or  yearly 
rent-charge  of  300/.,  by  the  said  will,  given  and  devised  to  the  said 
Raleigh  Trevelyan,  should  cease  and  determine.".  It  appears  to  me 
that,  reading  these  words,  looking  at  the  grammatical  meaning  of 
them,  looking  at  what,  in  all  probability,  anybody  must  have  intended 
by  such  expressions,  the  effect  and  meaning  is  this :  "  I  give  to  you, 
Raleigh  Trevelyan,  for  your  own  benefit,  an  annuity  of  300L  a  year,  for 
your  life,  but,  if  you  happen  to  marry,  I  will  allow  you  to  settle  it  on 
your  wife  for  her  life,  to  begin  now,  and,  instead  of  your  receiving  it 
then,  it  will  be  for  her  benefit ;  she  will  be  entitled  to  it,  but  you,  as 
her  husband,  wiU  take  it  during  her  life ;  but  this  is  to  be  done  by 
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way  of  jointure,  that  is,  it  is  to  be  in  bar  of  dower.  It  is  not  simply 
an  annuity,  but  it  is  an  annuity  that  she  is  to  have  for  her  life  now, 
and  in  case  of  your  death,  if  she  survives  you,  she  is  to  have  it  then 
in  bar  of  dower."  Possibly,  although  that  question  does  not  arise, 
it  may  have  meant  that  the  husband  might  have  settled  it  on  her  by 
way  of  jointure.  I  am  not  quite  sure  that  the  annuity  is  taken  for 
her  life  only.  I  think  it  would  be  far  more  reasonabje  to  contend, 
that  this  settlement  upon  her  by  way  of  jointure,  was  for  the  joint 
lives  of  both.  But  that  question,  however,  does  not  arise.  But,  with 
reference  to  the  question  that  we  have  to  determine,  I  entertain  no 
doubt  that  the  testator  intended  that  the  annuity  should  be  enjoyed 
by  the  wife  during  the  whole  of  her  life,  and  in  the  'event  of  her  sur- 
viving her  husband,  that  she  should  receive  it  by  way  of  jointure  in 
bar  of  dower. 

Alderson,  B.  I  am  of  the  same  opinion.  The  annuity  is  expressly 
granted  to  the  wife  for  life.  But,  according  to  the  argument  for  the 
plaintiff,  it  would  not  be  for  her  life ;  it  would  be  to  her  after  the 
death  of  her  husband  for  the  remainder  of  her-  life.  Then  there  are 
the  words  with  respect  to  the  jointure.  Do  they  cut  down  that  mean- 
ing ?  I  do  not  think  they  do,  because  the  words  "  by  way  of  jointure," 
would  not  show  that  the  annuity  was  not  to  be  granted,  that  is  to 
say,  that  it  is  to  be  taken  in  substitution  of  dower.  *  It  is  a  perfectly 
good  jointure  under  the  provisions  of  the  statute,  to  give  it  to  the 
wife  for  the  whole  of  her  life,  beginning  at  the  time  when  the  deed  is 
executed.  Therefore,  it  seems  to  me  that  that  would  be  a  reasonable 
construction  of  the  will,  and  the  only  reasonable  construction  of  it 
for  the  purpose  of  giving  effect  to  the  words  "  for  her  life."  But,  then, 
let  us  see  what  the  other  parts  of  the  case  are,  for,  in  my  opinion, 
they  confirm  this  view  very  clearly.  The  testator  gives  to  his  son  an 
annuity  for  his  son's  life,  and  gives  him  a  power  which  is  obviously 
intended  to  be  an  additional  benefit, to  him,  of  substituting  his  wife's 
life  in  case  he  should  choose  to  marry.  Surely,  it  would  be  no  addi- 
tional benefit  to  the  son,  if  the  substitution  of  the  wife's  Jife  in  place 
of  his  own,  was  only  to  be  on  condition  that,  during  the  remainder 
of  his  own  life,  his  own  previous  annuity  should  cease.  I  cannot 
think  that  to  have  been  the  intention  of  the  testator ;  the  words  are 
**  for  life,"  and  full  effect  cannot  be  given  to  that,  unless  you  make 
the  annuity  to  begin  immediately.  If  the  annuity  is  to  be  given 
immediately,  that  gives  full  effect  to  the  words  "  by  way  of  jointure." 
Therefore,  by  this  construction,  I  give  effect  to  every  word ;  which 
the  argument  of  the  other  side  does  not.  I  think  I  also  give  effect  to  the 
fair  intention  of  the  testator,  and  the  argument  on  the  other  side  does 
not.  In  this  case,  therefore,  the  annuity  was  for  the  wife's  life,  begin- 
ning at  the  time  the  instrument  was  executed,  and  not  beginning  at 
the  time  the  husband  died,  when  there  could  be  no  substitution  of 
the  one  for  the  other,  seeing  that  the  thing  to  be  substituted  must 
cease. 

Platt,  B.     I  concur  with  the  opinions  which  have  been  expressed 
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by  the  Chief  Baron  and  my  brother  Alderson,  in  the  judgment  which 
they  have  given,  and  also  in  the  reasons  which  they  have  assigned 
It  may  be  fmrther  remarked,  that,  if  this  argument  on  the  part  of  the 
objeclion  to  this  annuity  is  to  prevail,  the  words  pointed  at  in  the 
codicil,  would  be  entirely  got  rid  of,  because  it  is  most  clearly  given 
to  the  wife  for  life.  The  power  is  given  to  settle  it  on  the  wife  for 
her  life,  and  if  she  did  not  live  as  long  as  her  husband,  she  never 
would  have  it  at  all.  That  would  be  a  direct  negative  of  the  power 
that  is  given  to  the  husband  of  settling  it  during  the  whole  of  her 
life.  The  words,  "  by  way  of  jointure,"  do  not  appear  to  me  to  alter 
the  case,  because  it  is  consistent  with  those  words,  that  she  might 
enjov  it  during  her  own  life,  and  also  during  the  joint  life,  if  she 
survived  her  husband. 

Martin,  B.,  had  left  the  court  before  the  conclusion  of  the  argu- 
ment. 

Rule  dischargei. 


Ellen  Bancks  v.  John  Ollerton. 

Jane  7,  1854. 

Contingent  Remainder —  Merger — Fines  and  Recoveries  icl,3  ^4 
WUL  4,  c.  74,  s.  7.  —  Acknowledgment  of  Married  Woman. 

On  the  8th  of  February,  1788,  Richard  BanckB,  by  his  will,  devised  five  houses,  of  which  h« 
was  seised  in  fee,  to  Elizabeth,  his  wife,  for  life,  and  after  her  death  he  devised  two  of 
these  houses  to  his  daughter  Ellen,  the  ^ifo  of  G.  Fleming,  for  her  separate  use,  with 

Sower  to  dispose  of  the  same  at  her  death  amongst  her  children ;  and  aAer  the  dcsth  of 
is  -mfe,  Elizabeth,  he  devised  the  other  three  houses  to  Ellen  Bancks,  for  her  sole  use,  witii 
power  to  dispose  of  the  same  to  and  among  her  lawful  issue  her  surviving,  and*  their  bein 
forever,  as  she  should  think  fit.  His  will  further  provided,  that  if  either  Ellen  Fleming,  or 
Ellen  Bancks  should  die  without  issue  living  at  the  time  of  their  respective  deaths,  the  sar- 
vivor  should  have  that  which  was  therein berore  given  to  the  deceased  party  for  her  own  nse; 
and  if  both  should  die  without  issue  them  surviving,  the  testator  gave  all  the  property  ij 
equal  shares  amongst  his  brothers,  si^r,  and  others.  The  testator  died  in  1788,  and  Elizabeti 
Bancks  his  wife,  entered'into  possession  of  the  five  dwelling-houses,  and  enjoyed  thesuneop 
to  her  death  in  1810.  In  1798,  Ellen  Fleming  intermarried  with  John  OUerton,  the  defend 
ant,  and  died  in  1848,  without  issue.  On  the  death  of  Elizabeth  Bancks,  the  plaintiff  and 
the  defendant,  in  right  of  his  wife,  respectively  entered  into  possession  of  their  respccthre 
shares  of  the  said  hereditaments.  By  indenture  dated  the  12th  of  May,  1848,  and  mm 
between  the  defendant  and  his  wife  Ellen,  of  the  first  part,  J.  C,  of  the  second  part,  Jota 
Lord  and  William  Ackerley,  of  the  third  part,  after  reciting  the  facts,  and  that  the  said 
Ellen  OUerton  was  the  testator's  heiress-at-law,  and  that  the  said  John  OUerton  and  EUeOi 
his  wife,  were  indebtetl  to  Uie  said  John  Lord  and  WiUiam  Ackerley  for  money  lent, « 
was  witnessed  that  the  said  John  OUerton  and  Ellen  his  wife,  in  consideration  of  the  monCT 
so  lent,  and  of  I0».  paid  to  them  bv  J.  C,  the  said  Ellen  OUerton  joining  therein,  as  wdl 
to  release  and  convey  the  said  hereditaments  firstly  and  secondly  thereinafter  described,  m 
to  release  and  extinguish  every  right  and  title  to  dower  which  she  might  have  with  or  oot 
of  the  said  hereditaments  and  premises  thirdly  thereinafter  describid,  and  to  the  intent 
that  the  then  reciting  indenture  might  operate  and  take  effect  by  force  or  under  the  Bct  for 
rendetiog  a  release  as  effectual  for  the  conveyance  of  freehold  estates  as  a  lease  and  release 
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hj  the  same  parties,  did  gjant,  bai^ain,  and  sell,  release  and  conrey  to  the  said  J.  C  and 
his  hein  —  firstly,  ^ose  two  dwelling-houses  aod  premises  by  the  said  will  devised  to  the 
said  Ellen  Flt:ming,  now  Ollerton ;  and,  secondly,  all  those  three  dwelling -hooses  and 
premises  by  the  said  will  devised  to  Ellen  Bancks,  and  all  other  lands,  &o.,  ii^ich  the  said 
Ellen  Ollerton  was  entitled  to  as  heiress  at  law  of  the  said  testator,  subject  as  to  the  pcem- 
ises  secondly  described,  to  the  life  estate  of  the  said  Ellen  Bancks,  to  the  said  J.  C.  and 
his  heirs,  fo  the  use  of  the  said  John  Lord  and  William  Ackerley,  for  1000  years  upon 
certain  trusts,  and  after  that  term  to  such  uses  as  John  Ollerton  and  Ellen  his  wife  should 
b^  deed  in  vrriting  appoint,  and  in  default  of  any  such  appointment  to  the  use  of  the  sur-^ 
yiYor  of  them  as  he  or  she  might  appoint  by  deed  or  direct  by  will,  and  in  the  mean  time 
to  the  use  of  John  Ollerton  and  Ellen  his  wife  during  their  joint  lives,  and  the  survivor  of 
them,  their  heirs  and  assigns ;  and  it  was  in  the  said  indenture  declared  that  the  said  term 
of  1000  years  was  so  limited  to  the  said  John  Lord  and  William  Ackerley  for  the  purpose 
of  securing  the  repayment  of  the  said  loan  with  interest.  Ellen  Ollerton  died  witnout 
having  joined  with  her  husband  in  making  any  appointment  under  this  settlement :  — 

Hddf  that  the  circumstance  of  the  remainder  devolving  on  Ellen  Ollerton  as  heiress-at-law, 
at  the  same  time  that  her  life  estate  took  effect  under  the  will  by  the  death  of  the  testator, 
did  not  operate  as  a  merger  of  the  life  estate  so  as  to  bar  the  contingent  remainder;  but 
held  also,  that  the  above  deed,  if  duly  executed  by  Ellen  Ollerton,  so  as  to  pass  her  interest 
in  possession  and  reversion,  operated  to  destroy  the  contingent  remainder ;  for  the  union 
of  the  two  estates  was  necessary  to  raise  the  uses  limited  by  the  deed,  and  the  life  estato 
was  therefore  merged  in  the  reversion  in  fee. 

This  indenture  was  prepared  by  John  Lord  and  William  Ackerley,  who  were  the  only  solici- 
tors employed  in  the  transaction,  and  was  executed  by  John  Ollerton  and  Ellen  his  wife, 
and  was  acknowledged  by  the  latter  before  the  said  John  Lord,  one  of  the  mortgagees  0 
the  said  indenture,  and  one  £.  Woodcock,  perpetual  commissioner  for  taking* the  acknowl- 
edgments of  married  women,  the  said  E.  Woodcock  not  being  in  any  manner  interested 
in  the  transaction  giving  occasion  for  the  said  acknowledgment  or  concerned  then:in  as 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  sgent  so  interested, 
or  concerned,  and  a  certificate  in  the  form  pointed  out  by  the  3  &  4  Will.  4,  c.  4,  s.  84,  waa 
signed  and  filed  of  record,  with  an  affidavit  in  the  usnal  form : — 

Held,  that  the  certificate  having  been  filed  of  record,  and  being  on  the  face  of  it  correct,  it 
must  be  taken  to  be  valid  until  set  aside  by  the  Court  of  Common  Pleas :  — 

Sembie,  that  the  acknowledgment  was  invalid,  one  of  the  commissioners  having  been  an 
interested  party;  and,  semble,  that  the  invalidity  of  the  certificate  might  have  l^en  set  up 
had  it  appeared  on  the  face  of  the  certificate  and  deed  that  the  party  to  whom  the  convey- 
ance was  made  waa  one  of  the  commissioners. 

This  was  an  action  of  ejectment,  to  recover  possession  of  a  dwel- 
ling-house and  premises,  at  Hindley,  in  Lancashire. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Spring  Assizes,  1853, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  court, 
on  a  special  case. 

The  case  stated,  that  on  the  8th  of  February,  1788,  Richard 
Bancks,  being  seised  in  fee  of  the  property  in  question,  made  his  will, 
whereby,  after  charging  his  realty  and  personalty  with  the  payment 
of  his  debts  and  funeral  expenses,  he  gave  and  devised  to  Elizabeth 
(his  wife)  five  dwelling-houses,  in  Hindley,  for  her  natural  life,  and 
from  and  immediately  after  her  death,  he  gave  and  devised  two  of 
the  said  dwelling-houses  to  Ellen,  the  wife  of  Greaves  Fleming,  hid 
daughter,  for  her  separate  use,  with  power  to  dispose  of  the  same  at 
her  death,  amongst  her  children,  which  should  be  living  at  the  time 
of  her  death,  and  after  the  death  of  his  said  wife  Elizabeth,  he  gave 
the  three  remaining  houses,  &c.,  to  Ellen,  the  daughter  of  Ann 
Bancks,  his  late  daughter,  deceased,  for  her  sole  use,  with  power  to 
dispose  of  the  same  to  and  among  her  lawful  issue,  her  surviving,  and 
their  heirs  forever,  as  she  should  think  fit.  And  if  it  did  happen  that 
hifi  wife  should  die  before  his  said  granddaughter  Ellen  should  have 

43* 
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attained  twenty-one  years,  the  testator's  will  was,  that  the*  rents  of 
the  said  last-mentioned  dwelling-houses  should  go  towards  the  educa- 
tion and  maintenance  of  the  sdid  Ellen ;  and  if  either  EUen  his 
daughter,  or  Ellen  his  granddaughter,  should  die  without  issue  living 
at'the  time  of  their  respective  deaths,  then  his  will  was,  that  the  sur- 
vivor should  have  that  which  was  thereinbefore  given  to  the  deceased 
j)arty  for  her  own  use,  subject  to  the  limitation  thereinbefore  men- 
tioned ;  .and  if  both  should  die  without  issue  them  surviving,  the 
testator  gave  all  the  property  in  equal  shares  amongst  his  brothers, 
sister,  and  others.  The  testator  died  in  1788,  and  Elizabeth  Bancks, 
his  wife,  entered  into  possession  of  the .  five  dwelling-houses,  and 
enjoyed  the  same  up  to  her  death  in  1810.  In  1798,  Ellen,  then  the 
widow  of  Greaves  Fleming,  intermarried  with  the  defendant,  and 
died  in  1848,  without  issue.  On  the  death  of  Elizabeth  Bancks,  the 
plaintiff  and  the  defendant,  in  right  of  his  wife,  respectively  entered 
into  possession  of  their  respective  shares  of  the  said  hereditaments, 
and  still  hold  possession  of  the  same,  respectively.  By  an  indenture 
dated  the  12th  of  May,  1843,  and  made  between  the  defendant  and 
his  wife  Ellen,  of  the  first  part,  John  Caldwell,  of  the  second  part, 
Ahn  Lord,  and  William  Ackerley,  of  the  third  part,  after  reciting  the 
said  will  oS  Richard  Bancks,  and  his  death,  and  that  of  his  brother, 
his  sister,  and  the  other  parties  left  in  remainder,  but  that  his  grand- 
daughter Ellen,  was  then  alive,  and  had  never  been  married ;  and 
also  reciting  the  death  of  Greaves  Fleming,  and  that  his  widow  had 
married  the  said  John  Ollerton,  and  that  the  testator  died,  leaving 
one  child  only  him  surviving,  namely,  the  said  Ellen  Ollerton,  who  was 
his  heiress  at  law ;  and  that  the  said  John  Ollerton  was  seised  in  fee 
simple  of  the  property  thirdly  thereinafter  described;  and  that  the 
said  John  Ollerton  and  Ellen  his  wife,  were  indebted  to  the  said  John 
Lord  and  William  Ackerley,  in  80/.,  for  money  lent;  and  that  the 
said  John  Lord  and  William  Ackerley  had  requested  some  security, 
and  that  it  had  been  agreed  that  the  said  hereditaments  should  be 
settled  and  assured  in  manner  thereinafter  appearing. 

It  was  witnessed  that  the  said  John  Ollerton,  and  Ellen  bis  wife, 
in  consideration  of  80/.  lent  to  them  by  John  Lord  and  William 
Ackerley,  and  of  IO5.  paid  to  them  by  John  Caldwell,  the  said  Ellen 
Ollerton  joining  therein,  as  well  to  release  and  convey  the  said  here- 
ditaments firstly  and  secondly  thereinafter  described,  as  to  release 
and  extinguish  every  right  and  title  to  dower  which  she  might  have 
with  or  out  of  the  said  hereditaments  and  premises  thirdl^r  therein- 
after described,  and  to  the  intent  that  the  then  reciting  indenture 
might  operate  and  take  effect  by  force,  or  under  the  act  for  rendering 
a  release  as  effectual  for  the  conveyance  of  freehold  estates  as  a 
lease  and  release  by  the  same  parties,  did  grant,  bargain,  sell,  release, 
and  convey  to  the  said  John  Caldwell,  and  his  heirs  —  firstly,  those 
two  dwelling-houses  and  premises  by  the  said  will  devised  to  the 
said  Ellen  Fleming,  now  Ollerton;  and,  secondly,  all  those  three 
dwelling-houses  and  premises  by  the  said  will  devised  to  Ellen 
Bancks,  and  all  other  lands,  &c.,  which  the  said  Ellen  Ollerton  w^as 
entitled  to  as  heiress  at  law  of  the  said  testator ;  and,  thirdly,  certain 
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premises  belonging  to  the  said  John  Ouerton,  &c.,  to  hold  the  same,  sub- 
ject as  to  the  premises  secondly  described,  to  the  life  estate  of  the  said 
Ellen  Bancks,  to  the  said  John  Caldwell  and  his  heirs,  to  the  use  of  the 
said  John  Lord  and  William  Ackerley,  for  1000  years,  upon  certain 
trusts,  and  after  that  term  to  such  uses  as  Jobn  Ollerton  and  Ellen  his 
wife  should,  by  deed  in  writing,  appoint,  and  in  default  of  any  such 
appointment,  to  the  use  of  the  survivor  of  them  as  he  or  she  might 
appoint  by  deed  or  direct  by  will,  and  in  the  mean  time  to  the  use  of 
John  Ollerton  and  Ellen  his  wife,  during  their  joint  lives  and  the  sur- 
vivor of  .them,  their  heirs  and  assigns ;  and  it  was  in  the  said  indent- 
ure declared,  that  the  said  term  of  1000  years  was  so  limited  to  the 
said  John  Lord  and  William  Ackerley,  for  the  purpose  of  securing 
the  repayment  of  the  said  sum  of  80/.,  with  interest 

This  indenture  was  prepared  by  John  Lord  and  William  Ackerley, 
who  were  the  only  solicitors  employed  in  the  transaction,  and  was 
executed  by  John  Ollerton  and  Ellen  his  wife,  and  was  acknowledged 
by  the  latter  before  the  said  John  Lord,  one  of  the  mortgagees  of 
the  said  indenture,  and  one  E.  Woodcock,  perpetual  commissioners  for 
taking  the  acknowledgments  of  married  womep,  the  said  E.  Wood- 
cock not  being  in  any  manner  interested  in  the  transaction  giving 
occasion  for  the  said  acknowledgment,  or  concerned  therein  as  attor- 
ney, solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent 
so. interested  or  concerned.  And  the  said  commissioners  signed  a 
certificate  of  their  having  taken  such  acknowledgment  in  the  form 
pointed  out  by  the  3  &  4  WilL  4,  c,  74,  s.  84 ;  and  such  certificate, 
accompanied  by  the  affidavit  required  for  verifying  the  same,  was 
subsequently  filed,  and  is  still  of  record,  such  affidavit  bein^  made 
by  the  said  E.  Woodcock,  in  the  form  pointed  out  by  the  Orders  of 
the  Court  of  Common  Pleas,  at  Westminster,  of  Hilary  terra,  1834, 
as  to  the  want  of  such  interest  or  concern  as  aforesaid,  in  thei  trans- 
action by  the  said  E.  Woodcock. 

The  testator  had  two  children  only,  namely,  the  said  Ellen  Ollerton, 
and  Ann  Bancks,  which  latter  died  in  his  lifetime,  and  unmarried. 
The  plaintifi'  was  her  illegitimate  and  only  child.  The  said  Ellen 
Ollerton  was  the  sole  heiress  at  law  of  the  testator,  and  she  died 
without  having  joined  with  her  husband  in  making  any  appoint* 
ment  of  the  property  limited  by  the  said  settlement. 

The  action  was  brought  to  recover  part  of  the  premises  devised 
by  the  testator's  will,  to  Ellen,  wife  of  the  defendafit,  John  Ollerton. 
The  questions  for  the  opinion  of  the  court  were,  first,  whether,  by 
the  said  will,  an  estate  in  such  last-mentioned  premises  sufficient  to 
maintain  th&  present  action  was  given  to  the  plaintiff  on  the  death, 
without  issue,  of  the  said  Ellen  Ollerton  ?  and,  secondly,  if  so,  did 
the  deed  of  the  l?th  of  May,  1843,  executed  and  acknowledged  as 
aforesaid,  defeat  such  estate?  If  the  court  should  be  of  opinion 
that  such  an  estate  was  given  by  the  said  will  to  the  plaintiff*  on  the 
death,  without  issue,  of  the  said  Ellen  Ollerton,  and  that  such  estate 
was  not  defeated  by  the  said  deed  of  the  12th  of  May,  1843,  the 
verdict  for  the  plaintiff  was  to  stand.  But  if  the  court  should  be  of 
opinion  that  no  such  estate  was  given,  or  that  the  estate  given  was 
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defeated  as  aforesaid,  the  verdict  was  to  be  set  aside,  and  a  nonsuit 
to  be  entered  in  lieu  thereof* 

EnotffleSj  for  the  plaintiff.^  The  effect  of  the  will  as  to  the  prop- 
erty now  in  question  was  to  limit  the  property  to  the  testator's 
widow  for  life,  remainder  to  Mrs.  Fleming  (afterwards  Ollerton)  for 
life,  remainder  (subject  to  a  power  of  appointment  in  favor  of  chil- 
dren) to  her  children,  if  any,  living  at  her  death,  in  fee ;  if  no  child, 
then  to  Mrs.  Banks  for  life,  if  she  survived  Mrs.  Ollerton.  The  ulti- 
mate reversion  is  not  disposed  of  at  all,  and  this,  on  the  death  of  the 
testator,  would  descend  to  Mrs.  Ollerton  as  heiress  at  law.  On  the 
death  of  the'widow,  Mrs.  Ollerton  became  tenant  for  life  in  possession, 
and  unless  her  life  estate  merged  in  the  estate  of  inheritance,  the  con- 
tingent remainder  to  the  plaintiff  would  take  effect  on  the  death  of 
Mrs.  Ollerton,  independently  of  the  effect  of  the  deed  of  May,  ISH, 
Now,  the  remainder  devolving  on  Mrs.  Ollerton  as  heiress  at  law  at 
the  same  time  as  her  life  estate  under  the  will  of  the  testator  took 
effect,  did  not  operate  as  a  merger,  for  the  descent  of  the  inheritance 
was  immediate  from  the  person  by  whose  will  the  particular  estate 
and  the  contingent  remainders  were  limited.  Plunket  v.  BolmeSj 
1  Lev.  11,  Fearne's  Contingent  Remainders,  343.  Then,  was  the 
contingent  remainder  destroyed  by  the  deed  of  May,  18^  ?  It  is 
submitted  it  was  not,  for  two  reasons:  first,  because  the  deed  was 
inoperative,  because  not  properly  acknowledged,  Mr.  Lord  being  one 
of  the  mortgagees,  and  therefore  incompetent  to  take  the  acknowl- 
edgment of  fits.  Lord,  under,  the  3  &  4  WiD.  4,  c.  74,  s.  77.  It  is 
contrary  to  the  principles  of  justice  and  public  policy  that  any  party 
who  is  interested  should  perform  any  judicial  function.  The  Gram 
Junction  Canal  Company  v.  Dimes^  3  H.  L.  Gas.  797,  A  coninu»- 
sioner  fpr  this  purpose  is  a  judicial  officer,  and  the  acknowledgment 
taken  before  him,  if  an  interested  party,  is  void.  Wilson  on  Fines, 
22,  35.  If  this  broad  line  is  not  drawn,  the  wife's  husband  might 
act  as  one  of  the  commissioners.  It  will  be  said  that  the  rules  made 
by  the  Court  of  Common  Pleas,  in  Hilary  term,  1834,  under  section 
89,  have  been  complied  with,  because  one  of  the  commissioners  was 
disinterested.  The  rule  is :  "  And  it  is  hereby  further  ordered,  that 
where  any  acknowledgment  shall  be  made  by  any  married  woman, 
of  any  deed,  under  or  by  virtue  of  the  said  act,  before  commission- 
ers appointed  undSr  the  said  act,  one  at  least  of  the  said  commission- 
ers shall  be  a  person  who  is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therein  gs  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned."  The  words  of  the 
rule  are  ambiguous,  and  may  refer  only  to  persons  interested  or  con- 
cerned as  solicitor,  &c.  But  eypn  if  the  court  had  authority  to  make 
rules  of  this  nature  under  the  89th  section,  which  refers  to  "the  mode 
of  examination  to  be  pursued  by  the  commissioners,"  they  bad  no 


1  May  7,  before  Pollock,  C.  B.,  Pabks,  B.,  Platt,  B.,  and  Mabtin,  B. 
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power  to  make  a  rale  which  should  be  opposed  to  one  of  the  fanda- 
mental  principles  of  law  and  justice,  A  certificate  when  eniolled 
gives  validity  to  the  deed  from  the  time  of  its  being  acknowledged, 
8.  86,  but  this  cannot  mean  a  certificate  which  is  void  altogether.  If 
the  deed  should  not  be  held  to  be  bad  altogether,  still,  it  did  not 
opers^te  to  destroy  the  contingent  remainder  of  Ellen  Bancks.  The 
general  role  as  laid  down  by  Fearno,  339,  is,  that  where  the  union  of 
the  particular  estate  and  the  inheritance  happens  by  conveyance  or 
act  of  the  parties,  the  intermediate  contingent  remainders  dependent 
on  the  particular  estate  are  destroyed.  *  But  this  role  refers  to  cases 
where  the  particular  estate  and  the  inheritance  are  in  the  hands  of 
different  parties,  and  by  Aeir  concurrence  the  lesser  estate  is  merged 
in  the  greater,  but  here  the  life  estate  was  kept  alive  separately  from 
the  rever^sion,  and  the  grantee  may  well  take  the  grantor's  estate  sub- 
ject to  the  same  incidents  and  qualities  it  had  in  the  hands  of  the 
grantor.  The  policy  of  the  law  is  to  prevent  the  destruction  of  con* 
tingent  remainders.  8  &  9  Vict  c  106.  There  is  no  case  where 
such  a  conveyance  as  this  has  been  held  to  destroy  the  contingent 
remainder.  It  is  further  contended  that  the  deed  did  not  carry  the 
inheritance  so  as  to  cause  a  merger  of  the  life  estate.  It  is  a  release 
to  uses,  and  the  uses  are  first  for  Lord  and  Ackerley  for  the  term, 
then  to  such  uses  as  OUerton  and  his  wife  should,  joii\tly,  appoint, 
and,  in  default  of  such  joint  appointment,  to  such  uses  as  the  sur- 
vivor should  appoint,  and  in  default  of  appointment,  (and  none  was 
made,)  to  the  use  of  OUerton  and  his  wife  for  their  joint  lives,  with 
remainder  to  the  use  of  the  survivor,  his  or  her  heirs,  forever.  The 
only  limitation  in  fee  is  to  OUerton  and  his  wife  for  their  joint  Uves. 
The  remainder  in  fee  to  the  survivor,  is  contingent  only  until  the 
contingency  happens,  and  then  the  use  results  to  Mrs.  Olferton,  who 
is  in*oi  her  old  estate,  so  that  there  is  no  union  of  her  life  estate  and 
the  inheritance.  The  effect,  therefore,  is,  that  there  is  no  merger  in 
the  reversion. 

Lee^  (Aiherton  with  him,)  contra.  The  objection  as  to  the  acknowl* 
edgment  is  of  great  importance,  because  it  would  be  moni  m\p4*)my» 
ous  to  aUow  any  inquiry  of  this  kind  tx>  affnct  the  validity  i>f  nn 
acknowledgment  once  duly  certified  and  filed  of  n'i'JOfA*  Kvfty  tiil#i 
in  the  country  might  be  put  in  jeopardy*  The  mlfn  rriadi?  bv  ih*^ 
Court  of  Common  Pleas  are  in  accordance  with  the  nUtiuiA'^  ftnffUfifft 
been  in  operation  for  twenty  years ;  anrl  in  ihi^  irmt^inr^r  ih*'y  hstffi 
been  Uterally  compUed  with.  The  certificate  onr^r  file*/)  \ft'rjfUtr.n  » 
record,  and  imports  absolute  verity. 

[Martin,  B.  Suppose  the  name  of  th^  foffuw^'um*^  Up  h$y*'  ^M'^n 
forged,  could  it  not  be  shown  t^  be  a  ifff^pfy  Jj 

It  would  in  that  case  not  lj#:  an  wMwr^'U^nf/ut^^ui'^  b«^*  t^fut  •^^'^ 
it  should  first  be  taken  off  the  fiU%  h  i*  hk^r  ihf^  4^.**^  ot  »  |/^'/»<*M^ 
to  a  forged  will ;  it  is  c^wirlnAive  nn^W  fh^r  (/f//f/^i>r  m  r*''  ;^m"^  /<//^7* 
V.  Dundas,  3  Term  Rep,  >25,  'tlt^ff,  %  h^i  y/jf  *  n,*-  *ihJi  nt  * u^  fUt^\i 
It  may  be  conceded  that  tfie  f/fUtiuv^-ttii  f^aiH^t^i*  f  >fr^*  o^^^  zl/^cUi/^/^d 
otherwise  than  by  the  #leed ;  )rtt  ii##?  j^^//*  #^'W  ^^m>^';  '♦^•^*  |y^/.i^M-:*; 
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both  estates  are  in  the  same  person  before  the  conveyance,  there  is 
no  merger,  is  quite  untenable.  The  deed  is  subsequent  to  the  devisei 
and  that  creates  the  merger.  The  two  estates,  namely,  the  life  estate 
and  the  reversion,  were  essential  to  support  the  uses  in  the  deed ;  and 
when  Mrs.  Ollerton  conveyed  all  her  interest,  whether  in  possession 
or  reversion,  although  it  was  to  a  releasee  to  uses,  the  unavoidable 
effect  was  a  merger.  The  particular  estate  being  once  merged,  the 
contingent  remainder  is  wholly  destroyed,  though  the  particular 
estate  should  be  revived  again.  He  referred  to  Purefoy  v.  Rogers^ 
2  Wms.  Saund.  380,  and  Plunket  v.  Holmes. 

Knowles,  in  reply.  The  case  of  a  probate  of  a  forged  will  is  not 
analogous,  for  the  title  to  personalty  depends  exclusively  on  the  pro- 
bate, and  the  ecclesiastical  court  is  the  only  jurisdiction  to  decide 
upon  its  validity.  If,  however,  a  probate  was  granted  of  a  supposed 
will  of  a  man  who  was  still  alive,  the  probate  would  be  altogeth^ 
void,  for  the  court  would  have  had  no  jurisdiction  to  grant  it.  That 
is  the  same  with  the  certificate  in  this  case,  and  the  estate  must  pass 
by  the  deed  and  acknowledgment,  and  cannot  fluctuate  according 
to  whether  the  certificate  is  on  or  ofi*  the  file. 

Our,  advn  vuU* 

Judgment  was  now  delivered  by 

Pollock,  C  B.  This  was  an  action  of  ejectment  to  recover  pos- 
session of  a  dwelling-house,  tenement,  outbuildings,  yard,  and  garden, 
with  the  appurtenances,  situate  in  the  township  of  Hindley,  in  the 
parish  of  Wigram,  in  the  county  of  Lancaster,  to  the  possesion 
whereof  the  plaintiff  claimed  to  have  been  on  and  since  the  1st  of 
January,  1852,  entitled,  and  to  eject  all  other  persons  therefinom.  The 
defendant  defended  for  the  whole  of  the  said  premises.  The  cause 
came  on  to  be  tried  before  my  brother  Martin,  at  the  Liverpool  Spring 
Assizes,  for  1853,  when  a  verdict  by  consent  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  a  case.  The  case  raises  a 
point  upon  which  I  am  to  pronounce  the  judgment  of  the  court  That 
point  is :  did  a  certain  deed  made  on  the  12th  of  May,  1843,  executed 
and  acknowledged  by  a  married  woman,  defeat  an  estate  ?  and  the 
question  on  which  that  turns  is,  whether  the  proceedings  which  were 
had  for  the  purpose  of  executing  a  deed  by  a  married  woman  were 
such  as  would  be  operative  and  valid  notwithstanding  the  want  of 
authority  of  one  of  the  persons  employed  as  commissioners  to  ex- 
amine the  married  woman,  and  to  attest  her  execration.  The  only 
real  question  in  this  case  is,  whether  the  contingent  remainder  which 
the  plaintiff  certainly  had  under  the  will  of  Richard  Bancks,  if  Ellen 
Fleming,  afterwards  Ollerton,  should  die  without  leaving  lawful  issue 
living  at  her  death,  was  barred  by  the  indenture  of  the  12th  of  May, 
1843,  executed  by  Ellen  Ollerton,  who  was  the  heiress  at  law  of  the 
testator. 

It  was  conceded  by  the  defendant's  counsel  that  the  circumstance 
of  the  remainder  devolving  on  Ellen  Ollerton  as  heiress  at  law  at  the 
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same  time  that  her  life  estate  took  effect  under  the  will  by  the  death 
of  the  testator,  did  not  operate  as  a  merger  of  the  life  estate  so  as  to 
bar  the  contingent  remainder ;  but  it  was  contended  by  him,  and  we 
have  no  doubt  properly,  that  if  the  deed  was  duly  executed  by  EUen 
Ollerton,  so  as  to  pass  her  interest  in  possession  and  reversion,  its 
operation  was  to  destroy  the  contingent  remainder,  for  the  union  of 
the  two  estates  was  necessary  to  raise  the  uses  limited  by  the  deed, 
and  the  life  estate  was,  therefore,  merged  in  the  reversion  in  fee.  The 
only  question,  therefore,  is,  whether  the  deed  was  duly  executed  and 
the  proper  steps  taken  to  pass  the  interest  of  a  feme  covert.  In  order 
to  effect  this  object  it  was  necessary,  by  the  79th  section  of  the  statute 
3  &  4  Will.  4,  c.  74,  the  act  for  the  abolition  of  fines  and  recoveries, 
and  for  the  substitution  of  more  simple  modes  of  assurance,  that  the 
deed  upon  its  execution,  or*  afterwards,  shall  be  produced  and  ac- 
knowledged by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
superior  courts  at  Westminster,  or  a  master  in  chancery,  or  before 
two  of  the  perpetual  commissioners,  or  two  special  commissioners ; 
and  by  section  80  the  judge,  the  master  in  chancery,  or  the  commis- 
sioners, before  they  receive  the  acknowledgment,  shall  examine  the 
married  woman  apart  from  her  husband  touching  her  knowledge  of 
such  deed,  and  shall  ascertain  whether  she  freely  and  voluntarily  con- 
sents to  such  deed,  and,  unless  she  does  so,  shall  not  permit  her  to 
acknowledge  it,  and  the  deed,  as  to  the  married  woman,  is  void.  The 
deed  in  question  was  acknowledged  before  two  perpetual  commis- 
sioners, one  of  whom  was  Mr.  Lord,  the  mortgagee,  and  he  and  his 
partners  were  the  only  solicitors  employed  in  the  tmnsaction.  If  there 
had  been  no  other  provision  in  the  statute,  this  acknowledgment 
w^ould  not  have  been  valid,  for  a  commissioner  could  not  act  in  his 
own  6ase  any  more  than  a  judge.  The  statute  requiring  two  com- 
missioners obviously  means  that  they  both  should  be  commissioacrs 
iwrithin  the  meaning  of  the  act.  But  then  a  question  was  made, 
whether  the  rules  of  the  Court  of  Common  Pleas,  made  in  pursuance 
of  the  89th  section,  did  not  obviate  this  objection.  That  section  pro- 
vides that  the  tfourt  of  Common  Pleas  shall  make  such  orders  and 
regulations  as  the  court  shall  think  fit,  touching  the  mode  of  examina- 
tion to  be  pursued,  by  the  commissioners  to  be  appointed  under  that 
act,  and  other  matters.  Pursuant  to  this  power  the  Court  of  Com- 
mon Pleas  made  general  rules  in  Michaelmas  term,  1833,  and  again 
in  Hilary  term,  1834,  by  which  it  was  said  to  be  provided  that  one  of 
the  commissioners  might  be  a  person  interested.  We  think  this  rule 
was  not  meant  to  apply  to  any  but  those  who  are  interested  as  attor- 
neys for  the  parties.  If  it  did  apply  to  a  party,  we  think  the  rule  to 
that  extent  is  void,  as  being  beyond  the  power  given  to  that  court  by 
the  statute.  This  would  be,  in  effect,  an  alteration  of  the  statute 
itself.  The  authority  given  by  the  89th  section  clearly  extends  the 
mode  of  proceeding  only.  But  we  need  not  decide  this  point,  as  we 
think  that  all  question  on  the  trial  of  the  ejectment  as  to  the  validity 
of  the  conveyance  is  precluded  by  the  certificate  required  by  the  85th 
section,  so  long  as  that  remains  of  record. 

That  85th  section  directs  that  there  shall  be  a  memorandum  in- 
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dorsed  or  written  on  the  deed  signed  by  the  judge  or  commissioner, 
who  took  the  acknowledgement,  and  also  a  certincate  of  the  taking 
of  such  acknowledgment,  written  or  engrossed  on  a  separate  piece 
of  parchment,  in  the  form  which  the  act  provides  for  that  purpose, 
and  signed  by  the  same  judge  or  commissioner,  and  in  that  certifi- 
cate the  full  age  of  the  feme  covertj  her  competence  and  separate  ex- 
amination and  consent  are  eJI  to  be  stated ;  and  by  the  8dth  section 
this  certificate,  with  an  affidavit  verifying  the  signatures,  is  to  be 
deposited  with  an  officer  of  the  Common  Pleas,  who  is  to  examiae 
it,  and  if  all  the  requisites  have  been  complied  with,  the  officer  is  to 
cause  the  certificate  and  affidavit  to  be  filed  of  record  in  the  Court 
of  Common  Pleas.     Then  the  85th  section  provides  that  when  the 
certificate,  &c.,  is  filed  of  record,  the  deed  and  acknowledgment  shall, 
so  far  as  regards  the  disposition,  release,  surrender,  or  extinguishment 
thereby  made  by  any  married  woman  whose  acknowledgment  shall 
be  so  certified  concerning  any  lands,  take  effect  from  the  time  of  its 
being  acknowledged,  and  ttie  subsequent  filing  of  such  certificate  as 
aforesaid  shall  have  relation  to  such  acknowledgment     The  certifi- 
cate is  an  essential  part  of  the  title  of  a  p*erson  claiming  under  a 
deed,  and  until  it  is  filed  of  record  no  title  passes,  as  was  decided  by 
this  court  in  the  case  of  JoUy  v.  Handcock^  7  Exch.  Rep.  820  ;  s.  c  16 
Eng.  Rep.  472.    When  it  is  filed,  the  deed  operates  from  the  time  of 
the  acknowledgment     The  88th  section  enacts,  that  after  the  filing 
of  the  certificate,  the  officer  shall  deliver  at  any  time  copies  of  the 
certificate  signed  by  him,  and  every  such  copy  shall  be  received  as 
evidence  of  the  acknowledgment  of  the  deed  to  which  it  refers.     It 
is  clear  from  that  clause  that  no  other  evidence  is  necessary  to  prove 
the  acknowledgment  of  the  feme  covert  than  a  signed  copy  of  the 
certificate,  or  the  certificate  itself.     But  we  think  that  the  legblatuie 
must  have  intended  that  it  should  not  only  be  evidence,  and  sufficient 
evidence,  but  also  conclusive  evidence  of  the  acknowledgment     By 
requiring  the  affidavit  to  be  filed  of  record,  it  must  be  inferred  tiiat 
it  was  intended  that  it  should  have  the  property  of  a  record  and  be 
conclusive  evidence  of  the  fact  stated,  more  espetially  when  it  is 
considered  that  it  is  a  substitute  for  a  chirograph  of  the  fine,  which 
was  conclusive  evidence  of  the  acknowledgment     And  it  is  of  the 
greatest  importance  to  the  security  of  titles  to  real  estates  that  it 
should  not  be  a  question  for  the  jury,  whenever  the  title  under  the 
deed  comes  into  question,  whether  a  judicial  inquiry  was  properly 
instituted  before  proper  persons,  and  properly  conducted.     The  mis- 
chief would  be  enormous  if  such  inquiries  before  the  jury  were 
i)ermitted,  and  we  cannot  doubt  that  it  was  the  purpose  of  the  legis- 
ature  to  prevent  them  by  the  enactment  to  which  we  have  referred 
If  the  certificate  is  not  wanranted  by  the  act,  and  ought  not  to  have 
been  given,  the  remedy  is  by  an  application  by  the  party  aggrieved 
to  the  court  of  Common  Pleas,  to  quash  the  certificate  and  take  it 
off  the  file,  as  having  been  improperly  or  irregularly  made.  That  court 
will  exercise  its  discretion  in  granting  or  refusing  the  application 
according  to  the  circumstances  under  which  it  is  made,  the  nature  of 
the  interest  affected,  the  length  of  the  acquiescence  of  the  party  com- 
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plaining,  and  all  other  material  matter,  and  no  doubt  they  will  then 
render  the  party  complete  justice.  If  the  defect  appeared  on  the  1 
face  of  the  certificate  itself,  compared  with  the  deed,  as,  for  instance, 
if  it  appeared  by  that  comparison  that  the  party  to  whom  the  con- 
veyance was  made  was  one  of  the  commissioners,  it  may  be  that' 
the  objection,  as  to  the  invalidity  of  the  certificate,  might  be  taken  on 
a  trial  at  law  wliere  the  title  was  in  question.  But  that  is  not  the 
present  case,  for  the  identity  of  John  Lord,  the  commissioner,  and 
John  Lord,  the  mortgagee,  does  not  appear  on  the  face  of  the  cer- 
tificate. 

The  certifica\;e  is,  therefore,  on  the  &ce  of  it  unobjectionable,  and, 
until  it  is  set  aside  by  the  Court  of  Common  Pleas^  must  be  con- 
sidered as  operative  and  as  conclusive  evidence  of  the  facts.  The 
defeiidant  is,  therefore,  entitied  to  our  judgment. 

Judgment  for  the  defendofrU? 


Mills  v.  Bydon. 

Jane  13, 1854. 

Local  Ptmng  Bate — District  Church — Public  Building. 

A  local  act,  (50  Geo.  3,  c.  149,  St.  Lnke^s,  l^ddlesex,  Paving  Act,)  empowered  the  vestry 
men  or  tmstees  to  assess  towards  any  paving  rate  "  the  parish  church,  parochial  and  oti^er 
chapels,  meeting-honses,  places  for  reugions  worship,  hospitals,  pnblic  schools,  and  other 
public  buildings  within  the  said  parish  which  now  are  or  hereafter  may  be  built ; ''  the 

»  assessments  for  the  said  parish  church  to  be  paid  by  the  church-wardens  or  chapel  wardens 
for  the  time  being,  ....''  and  the  persons  naving  the  care  or  conduct  for  the  time  being 
of  each  other  pi3>Uc  buildings."    The  57  Geo.  3,  c.  29,  (the Middlesex  Paving  Act,)  em- 

Sowered  "  the  trustees  having  the  control  of  the  pavements  in  any  parochial  or  other 
tstrict  within  the  jurisdiction  of  the  act  to  rate  any  cathedral,  collegiate,  or  other  church 
or  chnrches,  parochial  or  other  chapel,  meeting-houses,  places  for  religions  worship,  hospi- 
tals, pnblic  schools,  and  all  other  public  bniulings  witnin  each  of  such  parochial  or  other 
distncts  which  now  is  or  hereafter  may  be  built,  and  all  other  places  which  by  any  local 
act  or  acts  of  parliament,  relating  to  anv  parochiai  or  other  district,  mav  be  or  are  or  is 
liable  to  be  rated,"  in  certain  spedfied  proportions,  and  enacted^  that  tne  rates  "  of  and 
for  any  church  or  parochial  chi^l  are  to  be  paid  by  the  church-wardens  or  chapel  wardens 
'  respectively  for  the  time  being,  and  the  rates  for  any  other  public  buildings  by  the  house- 
keeper  or  other  person  or  persons  having  the  care  of  voA  other  pnblic  bnilaings  for  the 
time  being,"  &c  St.  liatthew's  Churc£  was  duly  made  a  district  church  of  St.  Luke's 
parish  under  the  6  &  7  Vict  c.  37,  under  which  act  church-wardens  are  elected  annually, 
Dnt  they  axA  not  overseers  in  respect  of  their  office  as  church-wardens.  The  trustees 
actinff  undJFthe  57  Geo.  3,  e.  S9,  made  a  paving  rate,  and  rated  the  district  church  of  St. 
Matthew,  and  claimed  the  amount  from  the  church'wardens  for  the  time  being.  No  pew- 
rents  were  payable  in  respect  of  the  pews  in  th%  church,  nor  had  the  chnrch-waidens  any 
funds  out  of  which  to  pay  the  rates :  — 

Edd,  that  the  district  church  was  liable  to  be  rated,  and  that  the  church-wardens  were  bound 
to  pay  the  sate. 


1  See  now  17  &18  Vict  c.  75,  entitled,  «  An  act  to  remove  doubts  concerning  the 
due  acknowledgment  of  deeds  by  married  women  in  certain  caiea.** 
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This  was  an  action  to  recover  16L  7s.  9(L  for  a  paving  rate  chaiged 
upon  St.  Matthew's  Church,  City  Road. 

A  special  case  was  stated,  without  pleadings,  and  the  following 
are  the  material  parts  of  the  case :  — 

The  plaintiff  is  clerk  to  the  trustees  appointed  under  54  Geo.  3 
c.  149,  intituled  <  An  act  for  making  more  effectual  provision  for 
lighting,  watching,  paving,  cleansing,  regulating,  and  improving  the 
streets  and  other  public  places  in  the  parish  of  St  Luke,  in  the 
county  of  Middlesex.'  The  defendants  were  at  the  time  of  making 
the  after-mentioned  rate  the  church-wardens  of  St  Matthew's  Chnichj 
City  Road,  a  church  erected  under  the  provisions  of  the  6  &  7  Vid 
c.  37,  providing  for  the  spiritual  care  of  populous  parishes,  having  a 
district  called  the  «  New  Parish  of  St  Matthew."  The  church  is 
situate  whoUv  within  the  parish  of  St  Luke.  The  25th  section  of 
the  50  Geo.  3,  c  149,  enacts,  "  That  the  vestrymen  of  the  said  paiisk 

Pursuant  4o  this  act  shall,  on  Thursday  next  after  the  24ih  day  of 
une  in  every  year,  meet  together,  and  shall  settle,  ascertain,  and 
estimate  the  respective  sums  of  money  necessary  to  be  raised  by  a 
just  and  equal  pound  rate  for  the  payment  and  discharge  of  all  the 
expenses  for  lighting,  cleansing,  and  watching  the  streets,  squares, 
lanes,  alleys,  courts,  yards,  and  open  passages,  ways,  and  places 
within  the  said  parish,"  and  for  other  expenses  chargeable  on  the 
rates.  The  100th  section  recites  that,  "  It  is  reasonable  that  aU  pnb* 
lie  buildings  and  all  dead  walls  and  void  spaces  of  ground  shonld  be 
rated  towards  the  purposes  of  such  part  of  this  act  as  relates  to  the 
paving  and  repairing  of  the  pavement  in  the  said  parish;''  and 
enacts,  "  That  it  shaU  and  may  be  lawful  to  and  for  the  vestrymen 
or  trustees  in  any  rate  or  assessment  to  be  made  for  paving  or  repau^ 
ing  the  pavement  of  and  within  the  said  parish,  from  time  to  time 
to  rate  and  assess  towards  the  said  purposes  of  this  act,  the  parish 
church,  parochial  and  other  chapek,'  meeting-houses,  places  for  re- 
ligious  worship,  hospitals,  public  schools,  and  other  public  buildings 
within  the  said  parish  which  now  is  or  hereafter  may  be  built,  at  a 
rate  not  exceeding  1^.  per  square  yard  in  any  one  year  of  the  pave- 
ment paved  or  repaired  under  the  direction  of  the  said  trustees, 
situate,  lying,  and  being  in  any  such  square,  street,  or  place,"  && 
It  then  provides :  '^  And  the  rate  or  rates,  assessment  or  assessments 
to  be  made  and  paid  for  such  parish  church,  parochial  and  other 
chapels,  meeting-houses,  places  for  religious  worship,  hospitals,  public 
schools,  and  other  public  buildings,  &c.,  shall  be  paid  by  the  church- 
wardens or  chapel-wardens  for  the  time  being  of  such  ciorches  or 
chapels,  the  deacons,  ministers,  teachers  or  preachers  of  such  meet- 
ing-houses for  the  time  being,  t^e  stewards  or  housekeepers  for  the 
time  being  of  such  hospitals,  the  masters  or  mistresses  for  the  time 
being  of  such  schools,  and  the  persons  having  the  care  or  conduct 
for  the  time  being  of  such  other  public  buildings  as  aforesaid,  i^ 
shall  respectively  be  charged  with  and  shall  pay  such  sums  of  money 
as  shall  from  time  to  time  be  rated,  assessed,  or  imposed  on  the  said 
premises,  and  which  may  be  recovered  and  applied  in  such  manner 
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as  other  rates  and  assessments  are  directed  to  be  recovered  and 
applied  by  this  act" 

By  the  30th  section  of  the  57  Greo.  3,  c  29,  intituled  ^  An  act  for 
the  better  paving,  improving,  and  regulating  the  streets  of  the  me- 
tropolis, and  removing  and  preventing  nuisances  and  obstructions 
therein,"  it  is  enacted :  "  That  it  may  be  lawful  to  and  for  the  com- 
missioners, trustees,  and  other  persons  having  the  control  of  the 
pavements  of  the  streets  or  public  places  in  any  parochial  or  other 
district  within  the  jurisdiction  of  this  act,  to  include  in  any  rate  or 
assessment  for  or  towards  the  costs  and  charges  of  paving  or  repair- 
ing the  pavement  of  and  within  such  parochial  or  other  dbtrict, 
either  jointly  or  separately,  with  any  other  objects  or  purposes  to  be 
hereafter  made  by  virtue  of  the  respective  local  act  or  acts  relating 
to  the  pavements  of  such  parochial  or  other  district,  or  to  such  pave- 
ments and  other  objects,  or  by  virtue  of  this  act,  and  firom  time  to 
time  to  rate  and  assess  thereby  any  cathedral,  collegiate  or  other 
chufch  or  churches,  parochial  or  other  chapels,  meeting-houses,  places 
for  religious  worship,  hospitals,  public  schools,  and  all  other  public 
buildings,  within  each  of  such  parochial  or  other  districts,  which  now 
is  or  hereafter  may  be  built,  and  all  other  place  or  places  which,  by 
any  local  act  or  acts  of  parliament  relating  to  any  particular  paro- 
chial or  other  district,  may  be,  or  are  or  is  liable  to  be  rated  or 
assessed  for  those  purposes,  or  any  of  them,  at  a  rate  not  exceeding 
i9  any  one  year  the  sum  of,"  &a,  (specifying  the  amount  of  the  rate 
for  different  localities ;)  ''  and  that  every  of  the  said  rates  or  assess- 
ments so  made  from  time  to  time  shall  be  paid  for  such  cathedral, 
collegiate  or  other  churches,  parochial  and  other  chapels,  meeting- 
houses, places  for  public  worship,  hospitals,  public  schools,  and  other 
public  buildings,  churchyards,  cemeteries  or  other  burying^places, 
dead  walls,  and  void  spaces  of  ground,  by  the  persons  following, 
that  is  to  say,  the  rates  and  assessments  of  and  for  any  cathedral  or 
collegiate  church,  by  the  dean  and  chapter  thereof;  and  of  and  for 
any  other  churches  or  parochial  chapels  and  churchyards  and  paro- 
chial cemeteries,  by  the  church-wardens  or  chapel-wardens  thereof 
respectively  for  the  time  being ;  and  the  rates  or  assessments  of  or 
for  any  hospitals,  by  the  stewards  or  housekeepers  of  such  hospitals 
for  the  time  being;  and  the  rates  and  assessments  of  or  for  any 
public  schools,  by  the  master  or  mistresses  of  such  public  schools  for 
the  time  being ;  and  the  rates  or  assessments  of  and  for  any  session- 
houses  or  gaols,  or  courts  of  justice,  by  the  clerk  or  clerks  of  the 
peace  for  the  city,  borough,  oi;  county,  for  the  time  being ;  and  the 
rates  and  assessments  of  and  for  any  public  buildings,  by  the  house- 
keeper or  other  keepers,  or  other  person  or  persons  having  the  care 
of  such  other  public  buildings  as  aforesaid  for  the  time  being,"  &c. 

By  the  17th  section  of  the  6  &  7  Vict  c.  37,  it  is  enacted:  "  That 
in  every  such  case  of  a  district  so  becoming  a  new  parish,  two  fit 
and  proper  persons,  being  members  of  the  united  church  of  England 
and  Ireland,  shall,  within  twenty-one  days  from  the  consecration  of 
the  church  thereof,  be  chosen  church-wardens  for  such  new  parish, 
one  being  chosen  by  the  perpetual  curate  thereof^  and  the  other  by 
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the  inhabitaats  residing  therein,  and  having  a  similar  qualification  to 
that  which  wonld  entiue  inhabitants  to  vote  at  the  election  of  chnidi- 
wardens  for  the  principal  parish  as  aforesaidi  or  the  majority  of  such 
inhabitants,  and  such  election  shall  take  jdaee  at  a  meeting  to  be 
summoned  in  such  manner  in  all  respects  as  such  perpetaal  curate 
idiall  direct ;  and  such  persons  shall  continue  such  duirch-waideos 
until  the  next  usual  period  of  appointing  parish  officers  fdlowing 
their  appointment^  and  at  the  like  time  in  every  year  such  persons 
shall  thenceforward  be  chosen  by  the  perpetual  curate  for  the  time 
being  and  the  inhabitants  assembled  as  aforesaid ;  and  every  penoD 
so  chosen  as  aforesaid  shall  be  duly  admitted,  and  shall  do  all  thingi 
pertaining  to  the  office  of  church-warden  as  to  ecclesiastical  matfcen 
m  the  said  new  parish ;  provided  always,  that  nothing  herein  con- 
tained shall  render  any  such  church-wardens  liable  or  competent  to 
perform  the  duties  of  overseers  of  the  poor  in  respect  of  snch  their 
office  of  church-wardens." 

The  defendants  were  appointed  church-wardens  of  the  said  choich 
of  St.  Matthew,  under  the  provisions  of  the  last^menlioned  act  No 
pewHrents  have  ever  been  payable  in  respect  of  the  pews  of  the  said 
church,  and  the  church-vmdens  have  never  had  any  funds  out  of 
which  payments  can  be  made. 

The  said  church  was  completed  and  opened  for  the  odebration  of 
divine  service  in  April,  1847,  and  from  that  time  until  1849,  the  tii» 
tees,  acting  under  the  said  statutes,  have,  from  time  to  time,  rated  the 
same  church,  for  the  purpose  of  paving  and  repairing  the  pavements 
of  the  parish  of  St  Luke ;  and  four  quarters'  rates,  ending  Midssm- 
mer,  1849,  have  been  paid  by  the  church-wardens  of  St  Matthew,  for 
the  time  being,  out  of  their  own  pockets,  and  were  subsequently  le- 
paid  to  them  by  voluntary  contributions  of  members  of  the  congrega- 
tion. Afterwards  a  rate  was,  in  conformity  with  the  prorisions  of 
the  said  act,  made  for  repairing  the  pavements  of  the  said  parish,  and 
by  the  said  rate  the  said  church  of  St  Matthew  was  assessed,  and  the 
claim  now  made  is  for  16^  7s.  9€L  for  arrears  of  such  paving  rate  up 
to  Midsummer  day,  1850.  The  question  for  the  opinion  of  the  court 
was,  whether  the  said  rate  was  payable  in  respect  of  the  said  chmch. 


WUleSy  for  the  plaintiib.^  This  question  is  already  decided  by 
decision  in  Hapfdnson  v.  Puncher^  3  Exch.  Rep.  95,  under  the  West- 
minster Paving  Act,  9  Qeo.  4,  c.  64,  which  contained  an  enactment 
similar  to  the  57  Geo.  3,  c.  29,  s.  30.     The  court  then  called  on 

♦  • 

Lush,  to  distinguish  that  case.  This  church  is  a  district  chnrch, 
under  the  6  &  7  Vict  c.  37,  and  the  church-wardens  have  no  power 
to  raise  money  by  letting  the  pews,  making  rates,  or  by  any  other 
way ;  they  are  church-wardens  solely  for  ecclesiastical  purposes.  ^ 
Hopicinson  v.  Pancherj  the  court  intimated  that  the  church-wardens 
might  reimburse  themselves*  by  a  rate,  but  GrosUng  v.  Velep,  12  Q>B> 


1  July  81,  before  Pollock,  C.  B.,  Aldbrsox,  B.,  Flatt,  B.,  and  Mabtut,  B. 
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Rep.  328,  was  not  then  decided,  and,  certainly,  in  the  present  case 
this  could  not  be  done.  The  57  Geo.  3,  c.  29,  does  not  extend  the 
area  of  rating,  which  is  to  be  the  same  as  under  the  former  act,  and 
at  that  time  there  was  no  such  class  of  building  as  a  district  church. 

[Martin,  B.     Is  not  this  a  public  building  ?J 

These  church-wardens  are  not  the  persons  having  the  care  of  it  in 
the  sense  meant  by  the  act.     It  is  a  ctuus  omissus. 

Willes,  in  reply.  Although  not  overseers  of  the  poor,  these  church- 
wardens hive  the  care  of  the  fabric  Bumfs  EccL  Law^  p.  399.  If 
tlie  building  be  not  within  the  meaning  of  the  word  <^  church "  or 
"  chapel,"  it  is  a  public  building.  There  is  no  provision  to  exempt 
these  church-wardens,  and  whether  they  can  reimburse  themselves  or 
not  is  wholly  immaterial.  Hopkinson  v.  Puncher  was  not  decided 
upon  the  ground  of  the  church-wardens  having  that  power. 

Our.  adv.  vtdL 
Judgment  was  now  delivered  by 

P0L.1.0CK,  C.  B.     In  this  case  the  question  for  the  opinion  of  the 
cowct  was,  whether  a  certain  rate  was  payable  in  respect  of  a  church. 
It  tarns  out  that  the  church  was  a  disbict  church,  created  under  the 
6  &  7  Vict  c  37,  which  provided  that  the  district  should  become  a 
new  parish  upon  the  church  being  consecrated,  and  the  17th  section 
says :  *^  That  in  every  such  case  of  a  district  so  becoming  a  new  parish, 
two  fit  aiid  proper  persons,  being  members  of  the  Church  of  England, 
shall,  within  twenty-one  days,  be  chosen  church-wardens  of  such  new 
parish ;  one  being  chosen  by  the  perpetual  curate  thereof,  and  the 
other  by  the  inhabitants  residing  therein;   and  such  persons  shall 
continue  such  church-wardens  until  the  next  usual  period  for  appoint- 
ing two  such  officers."     And  it  provides  in  the  latter  part  "  that  every 
person  so  chosen  as  aforesaid  shall  be  duly  admitted,  and  shall  do 
all  things  pertaining  to  the  office  of  church -warden  as  to  ecclesiastical 
matters  in  the  said  new  parish."     [His  lordship  then  referred  to  the 
25th,  27th,  and  100th  sections  of  the  50  Geo.  3,  c  149,  and  proceeded :] 
Now,  in  the  case  of  Hopkinson  v.  Puncher^  it  was  decided  under  the 
33d  section  of  the  9  Geo.  4,  c.  64,  (an  act  for  more  effectually  light- 
ing and  paving  certain  parts  of  Westminster,)  by  which  section  the 
commissioners  were  empowered  to  make  rates  in  respect  of  any  cathe- 
dral, church,  chapel,  &c.,  and  the  rates  to  be  levied  in  respect  of  any 
church  were  to  be  paid  by  the  church-wardens,  that  they  were  person- 
ally liable  to  the  commissioners  for  the  rates,  and  the  waiit  of  paro- 
chial funds  did  not  exempt  them  from  that  liability.     In  th^t  case  it 
was  thrown  out,  that  very  probably  there  might  by  implication  be  a 
right  to  levy,  by  means  of  a  rate,  that  which  would  indemnify  the 
church-wardens  for  what  they  were  called  upon  to  pay  by  the  act  of 
parliament ;  but  whether  that  be  so  or  not,  whether  the  act  of  parlia- 
ment, by  necessary  implication,  gives  them  that  power  or  not,  we  are 
of  opinion  that  the  church-wardens  being  pointed  out  as  the  persons 
who  are  to  pay,  and  the  church  being  clearly  within  the  provisions  of 

44* 
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the  act,  it  makes  the  church  liable  to  be  rated.  The  qaestioiiy  and 
the  only  question  put  in  the  case,  and  I  believe  the  only  question 
that  the  counsel  were  desirous  of  arguing,  was,  whether  the  said  rate 
is  payable  in  respect  of  the  said  church.  We  are  all  of  opinion  ttiat 
it  is  payable  in  respect  of  the  said  church.  We  are  further  of  opin- 
ion that  it  is  payable  -by  the  church-wardens.  The  judgment  of  the 
court  will,  therefore,  be  in  favor  of  the  plaintiff. 

Judgment  for  the 


Moore  v.  Campbell. 

July  1,  1854. 

Qmtract  —  Bought  and  Sold  Notes  —  Variance  —  Evidence  of  Usage 

of  Trade  —  Alter aHon  of  Contract 

A  broker,  acting  for  the  plaintiff,  vertiallj  contracted  to  bny  certain  hemp  of  the  defendant, 
and  sent  him  a  note  stating  the  terms,  commencing  thus  :  '*  Sold  for  Mr.  C.  (the  deHend* 
ant,)  to  Mr.  M.  (the  plaintiff)"  The  defendant  sent  back  another  note,  coramencii^: 
« I  have  this  day  sold  through  yon  to  Mr.  M.,"  &c.  The  terms  of  the  sale,  as  stated  in 
the  two  notes,  varied  materially.  In  an  action  against  the  defendant  for  non-delivery, 
treating  the  note  signed  by  him  as  the  contract :  — 

EM,  that  the  liability  of  the  defendant  depended  npon  the  question  of  fact,  whether  llio 
note  signed  by  him  was  intended  by  both  parties  to  be  the  contract,  in  which  case  he 
would  be  liable  *,  or  whether  the  defendant  only  intended  to  be  bonnd  as  the  seller,  pcp- 
vided  the  plaintiff  should  also  sign  a  note  to  bind  himself  as  buyer. 

Under  a  contract  to  sell  and  deliver  goods  in  a  wanUionse  in  Liverpool,  the  giving  a  deliveiT 
order  of  "about"  the  quantity  is  a  sufficient  delivery,  evidence  of  a  known  usage  of 
wan^ouse-keepers  not  accepting  deliveiy  orders  in  any  other  form  being  admissible. 

Under  a  contract,  which  was  required  bv  the  Statute  of  Frauds  to  be  in  writing,  goods  wen 
sold,  to  arrive  by  a  certain  ship  to  be  taken  from  the  quay.  The  purchaser  afterwards 
Tcrbally  consented  to  the  goods  being  warehoused  instead  of  being  delivered  from  the 
quay : — 

Bdd,  in  an  action  for  non-delivery  of  the  goods,  that  snch  consent  did  not  support  a  plea 
of  rescission  of  the  contract 

The  declaration  stated  that  the  defendant  made  an  agreement 
with  the  plaintiff  to  sell  him  fifty  tons  of  Petersburg  clean  hemp, 
expected  to  arrive  at  Liverpool  by  the  ship  George  Green,  at  the  price 
of  34/.  per  ton  firom  the  quay,  and  on  the  terms,  that  if  the  ship  should 
be  lost,  or  the  hemp  damaged  on  the  voyage,  the  contract  should  be 
considered  void  for  such  quantity  as  might  be  lost  or  damaged ;  tiie 
quality  to  be  of  fair  average  of  the  season ;  and  if  any  dispute  should 
arise,  the  same  should  be  settled  by  arbitration :  payment  to  be  made 
by  the  plaintiff  by  six  months'  acceptance,  or  cash  in  fourteen  days, 
less  2^  per  cent  discount,  at  the  buyer's  option,  and  on  the  terms  of 
customary  allowances.  Averments,  that  the  ship  amved  at  Liverpool 
with  fifty  tons  of  hemp  not  damaged ;  that  the  plaintiff  was  ready  to 
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accept  tfie  same,  and  to  exercise  his  option,  and  pay  for  the  same  by 
a  six  months'  acceptance ;  performance  of  conditions  precedent,  and 
that  a  reasonable  time  for  the  delivery  of  the  hemp  had  expired,  tac 
Breach,  non-delivery  of  the  fifty  tons  of  hemp  to  the  plaintiff  from 
the  quay  or  elsewhere. 

Pleas :  first,  a  denial  of  the  agreement ;  thirdly,  that  within  a  rea* 
sonable  time  for  the  delivery  and  acceptance  of  the  said  quantity  of 
fifty  tons  of  hemp,  the  defendant  was  ready  and  willing,  and  oflered 
to  deliver  to  the  plaintiff  the  said  hemp,  but  he  refused  to  accept  the 
said  hemp  from  the  defendant ;  fourthly,  that,  after  the  making  of  the 
agreement,  and  before  any  breach,  the  agreement  was  mutually 
rescinded  by  the  plaintiff  and  the  defendant.     Issues  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Spring  Assizes, 
it  appeared  that  Mr.  Willie,  a  broker,  was  employed  by  the  plaintiff 
to  purchase  hemp,  and  effected  a  contract  with  the  defendant,  to 
whom  he  signed  and  sent  the  following  note :  — 

"liTerpool,  September  8, 1853. 

<^  Sold  for  Mr.  Campbell  to  Mr.  Moore,  fifty  tons  of  Petersburg 
dean  hemp,  ex  Greorge  Qreen,  to  arrive,  at  34/.  per  ton ;  payment,  at 
the  option  of  the  buyer,  by  acceptance  on  London  at  six  months  from 
delivery,  or  cash  in  fourteen  days,  less  ^  per  cent. ;  to  be  taken  from 
the  quay  at  the  landing  weights,  and  to  be  of  fair  average  quality  of 
the  season." 

The  defendant  sent  the  following  in-  reply :  — 

"LiTerpool,  September  8,  1 853. 

**  I  have  this  day  sold  through  you,  to  Mr.  Moore,  fifty  tons  Peters- 
bni^  clean  hemp,  expected  to  arrive  per  Gteorge  Green,  at  34/.  per 
ton  from  the  quay.  If  the  ship  is  lost,  or  the  hemp  damaged  on  the 
voyage,  this  contract  to  be  considered  void  for  such  quantity  as  may 
be  lost  or  damaged.  The  quality  to  be  of  fair  average  of  the  season, 
and  if  any  dispute  arises,  the  same  to  be  settled  by  arbitration.  Pay- 
ment,  six  months'  acceptance,  or  cash  in  fourteen  days,  less  2\  per 
cent  discount,  at  the  buyer's  option.     Customary  allowances." 

On  the  arrival  of  the  Greorge  Green,  the  fifty  tons  of  hemp  were 
warehoused,  but  the  evidence  was  contradictory  as  to  whether  the 
plaintiff  consented  to  the  warehousing.  He,  subsequently,  declared 
his  option  to  pay  by  six  months'  bill,  and  the  defendant  then  tendered 
to  him  two  deUvery  orders  from  the  warehouse,  for  "  about "  thirty 
tons,  and  "  about "  twenty  tons  of  hemp,  respectively.  The  plaintiff 
refused  to  receive  these  orders  without  a  guarantee  that  the  quanti- 
ties amounted  to  fifty  tons,  which  the  defendant  declined  to  give. 

It  was  objected,  for  the  defendant,  that,  as  the  two  notes  differed, 
there  was  no  contract,  according  to  Sivewrig/U  v.  Archibald^  17  Q.  B. 
Rep.  103 ;  s.  c.  6  Eng.  Rep.  286 ;  but  the  objection  was  overruled. 
It  was  then  proposed  to  give  evidence  that  it  was  the  usage  of  trade 


524  COURT  OF  EXCHEQUER,  1854. 

Moore  v.  Campbell. 

at  Liverpool  to  insert  the  word  '^  about"  in  delivery  orders,  and  it 
was  contended  that,  as  the  plaintiff  had  assented  to  the  goods  being 
warehoused,  such  evidence  would  show  that  the  goods  had  been 
offered  to  the  plaintiff  and  refused.  This  evidence  the  learned  judge 
rejected,  and  ruled  that  none  of  the  pleas  were  proved,  reserving 
liberty  to  the  defendant  to  move,  and  the  jury  found  for  the  plainti^ 
damages  12oL 

A  rule  nisi  was  subsequently  obtained  to  set  aside  the  verdict  for 
the  plaintiff  on  the  first  issue,  and  to  enter  it  for  the  defendant;  or 
for  a  new  trial,  against  which 

Snowies  and  Aspland  showed  cause.^  The  rule  to  enter  the  verdict 
for  the  defendant  was  granted  upon  the  supposition  that  these  were 
bought  and  sold  notes,  in  which  case  it  is  admitted  the  variances 
would  be  fatal ;  but  they  are  both,  in  fact,  sold  notes,  and  that  signed 
by  the  defendant  is  a  binding  contract.  Wilks  did  not  make  the 
bargain  as  broker,  but  was  employed  qb  agent  for  the  plaintiff,  and 
the  substance  of  the  transaction  is,  that  the  defendant  having  received 
the  sold  note,  makes  some  alterations  in  it,  and  sends  in  answer  the 
letter  signed  by  himself  as  the  contract,  which  is,  therefore,  conclusive 
evidence  against  him.  Rotae  v.  Osborne,  1  Stark.  140 ;  and  Cowie 
V.  Remfry,  5  Moo.  P.  C.  232. 

[  Aldbrson,  B.  It  seems  a  question  of  fact  whether  it  was  an  offer 
or  a  contract,  and  that  the  jury  have  not  decided.] 

With  respect  to  the  rejection  of  the  evidence,  the  contract  was  to 
deliver  fifty  tons,  and  delivery  orders  for  "  about "  fifty  do  not  fulfil 
that  contract.  The  contract  was  certain  and  definite,  and  the  evi- 
dence would  make  it  uncertain,  and  was,  therefore,  inadmissible. 
Powell  V.  Edmunds,  12  East,  6 ;  and  Blackett  v.  The  Royal  Exchange 
Assurance  Company,  2  Cr.  &  J.  244.  The  contract  was  not  rescind^ 
for  even  assuming  that  the  plaintiff  had  consented  to  the  goods  being 
warehoused,  that  consent  would  not  make  a  new  agreement,  because 
it  was  not  in  writing.  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58 ;  Harvey 
V.  Grrabham,  5  Ad.  &  E.  61 ;  and  Stead  v.  Dawber,  10  Ibid.  57.  The 
substituted  agreement  was  not  performed,  as  in  Smith  v.  Trowsdaie, 
23  Law  J.  Rep.  (n.  s.)  Q.  B.  107 ;  s.  c.  22  Eng.  Rep.  360. 

Hill  sPnd  Henderson,  in  support  of  the  rule.  The  effect  of  the  assent 
to  the  goods  being  warehoused  was  a  rescission  of  the  first  contract, 
for  they  could  no. longer  be  delivered  from  the  quay.  The  question 
is,  not  whether  the  defendant  could  maintain  an  action  upon  the  sub- 
stituted contract,  but  whether  the  fourth  plea  is  proved.  The  dis- 
tinction between  the  existence  of  the  contract,  and  the  remedy  upon 
it,  is  pointed  out  in  the  judgment  of  Lord  Denman,  C.  J.,  in  Stectd\. 
Dawher:  "  It  was  urged,  by  the  plaintifTs  counsel,  that  the. defend- 
ant's argument  reduced  him  to  an  inconsistency ;  that  he  alleged,  on 
the  one  hand,  an  alteration  of  the  contract  by  parol,  and  yet,  on  the 
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other,  asserted  that  such  alteration  by  parol  could  not  be  made.  Bnt 
this  is,  in  truth,  to  confound  the  contract  with  the  remedy  upon  it. 
Independently  of  this  statute,  there  is  nothing  to  prevent  the  total 
waiver,  or  the  partial  alteration,  of  a  written  contract  not  under  seal 
by  parol  agreement ;  and,  in  contemplation  of  law,  such  a  contract 
so  altered  subsists  between  these  parties,  but  the  statute  intervenes, 
and,  in  the  case  of  such  a  contract,  takes  away  the  remedy  by  action.'' 
The  evidence  was  admissible,  because  the  agreement  to  warehouse 
implied;  that  the  goods  should  be  delivered  out  of  the  warehouse,  in 
the  ordinary  and  usual  manner  of  delivery  at  Liverpool 

Our.  adv.  vuH. 
Judgment  was  now  delivered  by 

.  Parke/B.  In  this  case,  my  brother  Pktt  reserved  the  question  at 
the  trial  for  the  consideration  of  the  court,  as  to  the  effect  of  two 
notes  put  in  on  the  part  of  the  plaintiff,  in  order  to  prove  the  contract 
alleged  in  the  declaration,  and  the  two  notes  differed  in  several  mate- 
rial points.-  If  this  were  a  ca^e  in  which  the  plaintiff  sought  to  prove 
a  contract  by  means  of  bought  and  sold  notes,  made  by  a  broker  for 
both  parties,  he  must  have  failed,  for  the  two  notes  disagree,  and 
there  would  have  been  no  valid  contract.  This,  however,  is  not  the 
case  of  a  contract  entered  into  by  a  broker  for  the  buyer  and  the 
seller;  Wilks,  who  made  the  contract,  was  indeed  a  broker,  bnt  he 
acted  solely  for  the  plaintifE  The  plaintiff  then  insists  that  the  note, 
signed  by  the  defendant,  is  the  contract,  and  the  declaration  agrees 
with  it ;  and,  if  it  be  true  that  this  was  intended  by  both  parties  to 
be  the  contract  between  them,  the  defendant  would  be  bound  as  a 
party  to  be  charged,  and  the  memorandum  would  be  sufficient  within 
the  statute  of  frauds.  But  if  Campbell,  the  defendant,  never  intended 
to  be  bound  as  the  seller,  unless  Moore  was  also  bound  as  buyer,  and 
meant  that  Moore  should  sign  a  note,  on  his  part,  to  bind  him,  then 
there  was  no  valid  contract  between  them.  We  cannot  ascertain 
this  point  ourselves ;  therefore,  there  must  be  a  new  trial. 

Some  other  questions  are  to  be  considered  which  may  be  material 
cm  the  new  trial.  An  objection  was  taken  to  the  ruling  of  my  bro^ 
ther  Piatt  as  to  the  rejection  of  evidence  of  usage  of  trade  as  to  deli- 
very orders  where  goods  are  warehoused.  The  defendant  tendered 
in  evidence  the  delivery  order  for  about  fifty  tons,  and  was  prepared  to 
prove  that,  by  the  usage  of  trade  in  Liverpool,  such  delivery  orders 
were  in  the  usual  form  when  goods  were  warehoused  in  bulk.  My 
brother  Piatt  refused  to  allow  a  question  to  that  effect  to  be  put  If 
this  question  had  been  asked  in  reference  to.  the  purchase  of  fifty  tons 
of  goods  contracted  to  be  sold  and  delivered,  simply,  and  not  from  a 
warehouse,  doubtless  it  would  not  be  permitted  to  give  evidence  that 
by  usage  of  trade  a  transfer  or  delivery  note  authorizing  Ihe  purchaser 
to  receive  about  fifty  tons  would  be  sumcient ;  but  if  there  is  a  contract 
to  sell  and  deliver  goods  in  a  warehouse,  and  the  keepers  of  the  ware- 
houses in  that  place  have  a  known  usage  not  to  accept  delivery  orders 
or  transfer  notes,  as  they  are  called,  except  in  this  form,  having  an 
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.  objection  to  make  themselves  responsible  for  any  particular  quantity, 
the  delivery  of  an  order  or  transfer  note  may  be  a  sufficient  perform- 
ance of  the  contract  to  deliver  in-  some  circumstances.  For  instance, 
in  the  siipple  case  of  a  contract  to  deliver  a  quantity  of  goods  now 
warehoused  in  a  particular  warehouse  as  being  about  fifty  tons ;  or 
in  the  more  complicated  case  of  the  sale  of  fifty  tons  weighed  at  the 
landing  scales,  and  now  warehoused,  such  a  form  of  order  would  be 
sufficient,  coupled  with  proof  in  the  last  case  that  the  goods  ijirare- 
housed  were  actually  of  that  weight  at  the  landing  scales,  it  being 
shown  that  the  particular  order  referred  to  the  identical  goods  so 
weighed. 

Another  question  raised  on  the  part  of  the  defendant  was,  as  to  the 
effect  of  the  alteration  by  parol  of  that  part  of  the  contract,  by  which 
the  goods  were  to  be  taken  from  the  quay.  It  was  contended  that 
this  operated  as  a  new  contract,  embodying  all  the  terms  of  the  old 
one,  except  the  delivery  on  the  quay,  and  that  such  a  contract  was 
necessarily  a  waiver  or  discharge  of  the  old  one,  and  being  made  be- 
fore a  breach  of  the  old  contract  the  fourth  plea  was  supported.  That 
plea  was,  that  after  the  making  of  the  agreement,  and  before  the 
breach,  the  agreement  was  mutually  rescinded  by  the  plaintiff  a^d  the 
defendant  We  do  not  think  that  this  plea  was  proved  by  the  evi- 
dence. The  parties  never  meant  to  rescind  the  old  agreement  abso- 
lutely, which  this  plea,  we  think,  imports.  Whether  a  new  valid 
agreement  thus  substituted  for  the  old  one  before  breach  would  have 
supported  the  plea,  we  need  not  inquire,  for  the  agreement  was  void, 
there  being  neither  note  in  writing,  nor  part  payment,  nor  delivery 
and  acceptance  of  part  or  all.  This  was  decided  by  the  cases  of 
Stead  V.  Dawber  and  Marshall  v.  Lynrij  6  Mee.  &  W.  109.  A  further 
question  may  arise  on  the  new  trial,  considering  the  old  contract  as 
still  in  force  in  all  its  parts,  which  must  be  done ;  for  instance,  whether 
the  plaintiff,  on  his  part,  declared  his  option  and  readiness  to  give  his 
acceptance,  in  due  time,  to  the  delivery  from  the  warehouse,  instead 
of  the  quay,  not  being  authorized  by  the  old  contract,  the  only  one 
in  force,  for  the  sufficiency  of  the  delivery  of  the  new  order,  cannot 
now  be  a  question.  If  the  plaintiff  had  already  accepted  and  received 
the  goods  warehoused,  or  even  the  delivery  or  transfer  order  in  the 
form  offered,  as  a  performance  of  the  contract  on  the  plaintiff's  part, 
there  would  have  been  a  good  answer  by  way  of  accord  and  satisfac- 
tion ;  but  no  such  question  arises  in  this  case. 

Rule  absolute  for  a  new  trioL 
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Contract  J  Construction  of —  Description  of  Article  —  Sale  by  Sample. 

9 

The  plaintiff  harinff  agreed  to  sell  to  the  defendant  a  quantity  of  oil,  described  as  foreign 
refined  rape  oil,  but  warranted  onlj  equal  to  samples,  and  having  delivered  oil  which  was 
not  foreign  refined  oil,  but  which  corresponded  with  Uie  samples :  — 

Bdd,  that  the  defendant  was  not  bound  to  accept  the  same,  as  he  was  entitled  to  the  delivery 
of  oil  answering  the  description  of  foreign  refined  rape  oil,  and  that  the  statement  in  the 
contract,  as  to  samples,  related  only  to  the  quality  of  the  olL 

The  declaration  stated  that  the  plaintiff  contracted  to  sell  and  de- 
liver to  the  defendant,  and  the  defendant  to  buy  and  accept,  five  par- 
cels of  refined  rape  oil,  warranted  only  equal  to  certain  samples,  and 
alleged  as  a  breach  that,  although  the  defendant  did  not  accept  a  part, 
yet  that  he  did  not  accept  and  pay  for  the  residue. 

Plea,  inter  cdia^  that  the  plaintiff  was  only  ready  and  willing  to 
deliver  to  the  defendant  goods  which  were  not  refined  rape  oil,  and 
were  not  equal  to  the  samples. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in  Trinity 
term,  the  facts  were  these :  The  plaintiff  sold  to  the  defendant  a 
quantity  of  rape  oil,  and  at  the  same  time  delivered,  to  him  samples 
tiiereof,  stating,  as  the  witnesses  alleged,  that  the  oil  was  mixea  to 
some  extent  with  other  oil,  and  therefore  that  the  plaintiff  only  sold 
it  as  equal  to  the  samples.     The  sold  note  was  as  follows :  — 

"London,  31st  of  January,  1854. 

^'  Sold  this  day  for  Messrs.  A.  Nichoi  and  Sons,  to  Mr.  U.  A.  Godfs, 
the  five  under-mentioned  parcels,  foreign  refined  rape  oil,  being  about 
thirty-thre^tons  (littie  more  or  less)  warranted  only  equal  to  samples, 
at  352.  per  ton." 

Then  followed  a  list  of  the  several  samples.  Rape  oil  is  firequentiy 
adulterated  with  other  oil,  and  especially  with  hemp  oil,  and  the  de- 
fendant refused  to  accept  the  oil  m  question,  alleging  that  it  was  not 
foreign  refined  rape  oil,  but  a  mixture  of  rape  and  hemp  oiL  The  oil 
sold  corresponded  with  the  samples.  It  was  admitted,  on  the  part  of 
the  plaintin^  that  the  oil  sold  was  not  pure  rape  oil ;  but  he  contended 
and  called  witnesses  to  prove,  that  it  was  properly  described  and  known 
amongst  merchants  in  the  market  as  foreign  refined  rape  oil ;  and  at 
all  events  the  defendant  was  bound  to  accept  and  pay  for  it,  as  it  had 
been  sold  according  to  sample.  Evidence  was  given  on  each  side  as 
to  the  oil  being  entitled  to  be  called  foreign  refined  rape  oil.  The 
learned  judge  directed  the  jury  that  the  defendant  was  entitiedto  have 
foreign  refined  rape  oil  delivered  to  him,  and  the  statement  in  the  sold 
note  as  to  the  samples  related  to  the  quality  of  such  oil  only.     The 
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jury  having  found  that  the  oil  in  question  was  not  foreign  refined  lape 
oil,  his  lordship  directed  them  to  find  a  verdict  for  the  defendant. 

Watson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  learned  judge  misdirected  the  jury  in  telling  them  that  the  de* 
fendant  was  entitled  to  the  delivery  of  pure  rape  oiL  This  was  a  sale 
by  sample,  and  the  bulk  corresponded  with  the  sample.  The  plain- 
tiff admits  that  the  article  sold  was  not  pure  rape  oil,  but  it  was  sold 
by  sample,  for  the  purpose  of  precluding  all  disputes. 

[Parke,  B.  The  only  question  was,  whether  the  article  tendered 
corresponded  with  the  article,  described.  I  told  the  jury  that  the 
statement,  as  to  sample,  afiected  the  quality  only ;  that  the  buyer  was 
to  judge  of  the  quality  by  looking  at  the  sample,  but  that  the  oil 
ought  to  have  been  foreign  refined  rape  oil.] 

There  is  na  warranty  of  its  being  refined  rape  oil. 

[Parke,  B.  The  plaintiff  agrees  that  th^  oil  shall  be  refined  rape 
oil. 

Pollock,  C.  B.  It  is  not  exactly  a  warranty;  but  if  a  man  con- 
tracts to  buy  a  thing,  he  ought  not  to  have  sometiiing  else  delivned 
to  him.] 

Certainly  not ;  but  wine  may  be  sold  as  sherry,  although  there  may 
be  some  cape  wine  mixed  with  it. 

JParke,  B.  Evidence  was  given  on  each  side  as  to  this  oil  being 
renned  rape  oil,  and  that  question  I  left  to  the  jury.] 

It  was  refined  rape  oil  in  one  sense.  The  plaintiff,  by  his  wananty 
of  sample,  excluded  every  other  warranty. 

[Platt,  B.  Suppose  the  plaintiff  had  sold  refined  whale  oil  as  rape 
oil,  and  had  stated  it  to  be  according  to  sample,  and  it  had  in  fact 
corresponded  with  the  sample  delivered,  would  that  have  entitled  &e 
plaintiff  to  recover  ?] 

It  is  submitted  that  that  is  not  the  same  question. 

[Parke,  B.  You  contended  that  the  use  of  the  word  ^sample" 
superseded  every  other  description  of  the  article,  and  you  gave  evi- 
dence  also  of  its  being  refined  rape  oiL]  • 

Pollock,  C.  B.  There  will  be  no  rule  in  this  csise.  The  question 
turns  on  the  meaning  of  this  contract  for  the  sale  of  the  oil,  and  the 
point  is,  whether  the  defendant,  under  the  circumstances,  was  boand 
to  take  and  ^y  for  the  oil  he  had  contracted  to  buy.  The  im- 
portant words  m  the  contract  are  <<  foreign  refined  rape  oil,  war- 
ranted only  equal  to  samples."  My  brother  Parke  construed  those 
words  by  saying  that  the  oil  ought  to  agree  with  the  descripticm  of  it 
in  the  contract  as  to  its  character,  and  that  the  words,  as  to  the  oU 
being  warranted  equal  to  samples,  related  to  the  question  of  quality 
only.  Mr.  Watson  contended  that  the  word  <^  samples "  extended 
over  the  other  description,  and  that  the  defendant  was  bound  to  take 
the  oil  although  it  might  not  answer  the  description  of  being  foieiga 
refined  rape  oil.  I  think  my  learned  brother  was  right,  for,  as  was 
well  put  by  my  brother  Platt,  it  cannot  be  contended  that  a  delivery 
of  whale  oil  would  be  a  performance  of  the  contract    The  meaning 
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of  this  agreement  is,  not  that  the  plaintiff  professed  to  sell  any  oil 
whatever,  but  to  sell  foreign  refined  rape  oil  But  then,  Mr.  Watson 
says  that  the  oil  in  question  was  taken  and  understood  as  between 
the  parties  to  be  foreign  refined  rape  oU,  and  he  caUed  witnesses  to 
show  that  this  was  so  agreed  between  them.  But  as  between  these 
parties,  any  agreement  of  this  sort  not  being  in  writing  would  fail, 
as,  by  the  well-known  rule  of  law,  a  written  contract  cannot  be  altered 
by  paroL  K  A  and  B  make  a  contract  in  writing  which  means  one 
thing,  it  cannot  be  shown  that  A  said  it  meant  something  else,  and 
that  B  assented  to  that  interpretation.  If  that  rule  were  once  admit- 
ted, every  written  contract  would  be  at  the  mercy  of  whatever  parties 
might  choose  to  swear.  My  brother  Parke  was  quite  right  in  saying 
that  if  the  plaintiff  could  show  that  by  the  general  usage  of  merchants 
the  oil  in  question  was  denominated  foreign  refined  rape  oil,  and  the 
jury  had  so  thought,  he  would  be  entitled  to  the  verdict  The  jury 
found  for  the  defendant,  and  they  added  that  they  believed  the  wit- 
nesses who  stated  that  the  defendant  well  knew  that  what  he  was 
buying  was  something  different  firom  foreign  refined  rape  oil.  That 
expression  of  opinion,  however,  was  superfluous.  The  jury  did  not 
appreciate  the  importance  of  the  rule  as  to  written  and  parol  evi- 
dence. 

Platt,  B.  I  am  of  the  same  opinion.  The  effect  of  the  warranty 
was  that  the  oil  delivered  was  equal  to  the  sample.  The  defendant 
did  not  refuse  to  receive  it  on  the  ground  of  its  being  different  firom 
the  sample,  but  on  the  ground  that  it  was  not  foreign  refined  rape  oil. 
The  learned  judge  told  the  jury  that  if  the  oil  was  not  foreign  refined 
rape  oil  at  all,  the  defendant  was  not  bound  to  accept  it,  and  I  think 
the  learned  judge  was  right  in  that  direction*  The  plaintiff  agreed 
to  seU  foreign  refined  rape  oil,  and  if  the  jury  had  found  that  the  ar- 
tide  sold  had  been  called  in  the  market  by  that  name,  the  defendant 
would  have  been  boimd  to  accept  it.  But  that  point  was  expressly 
put  to  the  jury,  and  they  negatived  the  fact 

Parke,  R  A  sale  by  sample  only  has  reference  to  the  quality  of 
Hke  article  sold.  The  jury  were  of  opinion  that  the  oil  did  not  answer 
the  description  of  foreign  refined  rape  oiL 

Rtde  refused. 
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The  Guardians  op  the  Lexden  Union  v.  Thomas  Southgate. 

June  IS,  1854. 

County  Court  —  Prohibition  —  Executor  and  Adtninistraior  —  Judg^ 

ment  —  Corporation  —  Authority  to  sue. 

The  cnardians  of  a  poor  lav  union  issued  a  summons  i^inst  the  defendant  as  administrator 
of  John  I.  S.,  and  also  as  executor  of  Jane  S.,  widow  of  John,  to  recover  17/.,  expended 
by  the  parish  for  the  support  of  John  I.  S.  and  Jane,  and  their  children.  The  defendant 
was  the  administrator  or  John  I.  S.,  but  was  not  nor  had  he  acted  as  executor  of  the 
widow.  No  minute  was  produced  by  the  attorney  of  the  plaintiffs  (a  corporation^)  aathor- 
izing  him  to  act  on  their  behalf,  pursuant  to  5  &  6  Vict  c  57,  s.  17.  Judgment  waa  givea 
for  the  plaintt£fs :  — 

Semble,  that  the  decision  of  the  judgment  was  erroneous :  but  held  no  gronnd  for  a  pro- 
hibition. 

This  was  a  rule  for  a  prohibition  to  the  judge  of  the  County  Court 
of  Essex,  held  at  Colchester,  under  the  following  circumstances,  stated 
in  the  affidavits :  The  plaintiffs  in  the  county  court,  who  were  the 
guardians  of  the  Lexden  Poor  Law  Union,  had  issued  a  sammons 
against  the  defendant,  describing  him  as  the  administrator  of  John 
Ingate  Southgate,  and  also  as  executor  of  Jane  Southgate,  widow  of 
John  Ingate  Southgate ;  and  the  action  was  brought  against  the  de- 
fendant, to  recover  the  sum  of  17L  expended  by  a  parish  within  the 
union  for  the  support  of  John  Ingate  Southgate,  his  widow  and  child- 
ren. The  defendant  had  taken  out  administration  to  John  Ingate 
Southgate,  but  had  not  been  appointed  the  executor  of  Jane  South- 
gate,  or  had  done  any  act  to  make  himself  executor  de  son  tort ;  nor 
was  any  evidence  given  at  the  trial  of  his  having  been  so  appointed, 
or  of  his  having  so  acted.  The  judge  of  the  county  court,  however, 
decided  that  he  was  executor  of  Jane  Southgate.  It  was  also  objected 
at  the  trial  that,  as  the  Lexden  Union  was  a  corporation,  the  at- 
torney who  appeared  on  their  behalf  ought  to  show  some  authority 
by  minute,  or  otherwise  to  act  for  them,  pursuant  to  the  5  &  6  Vict 
c.  57,  s.  17,  (the  Poor  Law  Amendment  Act)  The  county  court  judge 
decided  that  this  was  unnecessary,  and  the  plaintiflb  had  judgment 

WooUett  now  moved  for  a  prohibition  to  the  judge  of  the  county 
court  The  defendant  ought  not  to  be  charged  in  one  summons  as 
administrator  of  one  person  and  as  executor  of  another ;  there  ought 
to  have  been  two  summonses.  He  ought  not  to  be  sued  in  a  double 
capacity.  As  administrator,  he  would  have  to  account  to  one  set  of 
persons,  and  as  executor  to  another.  It  would  be  impossible  to  ap- 
portion the  judgment 

[  Alderson,  B.  That  is  the  difficulty  I  feel :  but  is  it  more  than  a 
wrong  decision  ?] 

The  judge  of  the  county  court  has  assumed  the  power  of  trying 
two  separate  actions  under  one  summons ;  he  had  no  jurisdiction  to 
do  that,  therefore  prohibition  will  lie.   Then,  as  to  the  other  point,  the 
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Lexden  Union  is  a  corporation,  and  their  attorney  ought,  therefore,  to 
have  produced  some  minute,  pursuant  to  the  5  &  6  Yict.  c  57,  s.  17, 
showing  that  he  had  authority  to  appear  on  their  behalf;  and  without 
the  production  of  such  minute,  he  could  not  be  considered  as  in  court 
The  judge  ought,  therefore,  to  have  struck  the  cause  out  of  the  list, 
pursuant  to  the  79th  section  of  the  9  &  10  Vict.  c.  95. 

Our.  adv.  vulL 

The  judgment  of  the  court^  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  it  appears  that  before  the  judge  of 
the  Essex  County  Court  there  was  a  plaint  against  the  oefendant 
in  a  double  character.  The  cause  was  heard,  and  the  judge  pro- 
nounced a  judgment  against  the  defendant  in  both  capacities ;  and  it 
was  contended  that  that  was  not  merely  wrong,  but  that  he  had  no 
jurisdiction  or  authority  to  do  so.  We  were  pressed  very  much  to 
grant  a  rule  for  a  prohibition ;  but  we  have  taken  time  to  consider,  and 
we  are  of  opinion  that  there  ought  not  to  be  any  rule.  In  truth,  it  is 
a  complaint  to  this  court  of  an  eironeous  decision,  if  it  be  one,  as  to 
which  it  is  not  at  all  necessary  that  we  should  pronounce  any  opin- 
ion. Here  the  question  was  one  properly  before  the  judge  of  the 
court  It  may  be  that  he  ought  to  have  decided  diiTerentiy,  but  a 
wrong  decision  is  no  ground  for  a  prohibition.  K  a  judge  of  a  county 
court,  there  being  a  matter  Inrought  before  him  without  a  particle  of 
evidence,  one  way  or  the  other,  were  to  find  a  verdict  against  the  de- 
fendant innocently,  or  a  jury  come  to  a  conclusion  without  a  particle 
of  evidence,  it  would  be  very  wrong,  but  it  would  be  no  ground  for  a 
prohibition.  There  are  certedn  mcNdes  in  which  applications  may  be 
made  to  this  court,  before  a  trial,  for  relief,  if  the  matter  be  of  a  cer- 
tain description,  and  by  the  act  of  parliament  there  are  modes  of  get- 
ting *the  opinion  of  .this  court  after  the  decision,  by  appeal  This  is 
neither  the  one  nor  the  other.  It  is  nothing  but  aii  application  to 
this  court,  because  it  is  suggested  that  the  judge  of  the  county  court 
has  decided  wrongly,  and  has  come  to  a  conclusion  which  is  errone- 
ous. We  are  of  opinion  that  that  is  no  ground  for  a  prohibition ;  and, 
therefore,  there  will  be  no  rule. 

Rule  refused. 


1  Pollock,  C.  K,  Aldxbsok,  B.,  and  Flatt,  B. 
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White  v,  Citisp  and  another. 


Julj  7,  1854 


Negligence — Sunken  Vessel — Duiy  of  Owner  —  Abandonment  of 

Vessel 

The  owner  of  a  vessel  which  has  been  sunk  in  a  narigable  rirer  is  bound  to  use  proper  care 
to  prevent  accidents  to  other  vessels  so  long  as  he  has  the  possession,  control,  and  man- 
agement of  the  vessel,  that  is,  so  long  aa  hj  due  care  and  exertion  he  can  either  remove 
the  vessel,  or  so  far  shift  its  position  as  to  prevent  snch  injory.  This  dn^  attadies  to  the 
ownership  for  the  time  beinz,  and  will  be  transferred  to  a  purchaser  of  the  sunken  vessel: 
and  it  makes  no  difference  that  the  vessel  lies  in  a  part  of  the  channel  not  ordinarilj  ased 
for  navigation :  but  the  duty  ceases  on  the  abandonment  of  the  possession  of  the  Tessel. 

The  declaration  stated  that,  before  the  happening  of  the  injury  here- 
inafter mentioned,  a  ship  belonging  to  one  John  Cooke,  of  v^hich  he 
was  then  in  possession,  and  then  had  the  care,  management,  directicHi, 
and  control,  to  wit,  by  his  mariners,  and  which,  being  laden  with  a 
cargo,  foundered  and  sunk  in  a  certain  navigable  part  of  the  Bristol 
Channel,  called  the  Cardiff  Sands,  where  no  obstitiction  to  navigi^ 
tion  previously  existed,  and  which  was  a  public  navigable  highway 
for  ships,  and  along  which,  vessels  were  used  to  be  navigated,  and 
that  the  ship  being  so  sunk,  lay  there  wholly  concealed  and  covered 
with  water,  and  in  such  a  position,  and  at  such  depth,  tiiat  other 
vessels  would  necessarily  be  in  danger  of  striking  against  it,  unless  tiiey 
had  notice  of  its  being  there ;  that,  after  the  said  ship  had  ao  foun- 
dered and  lay  there,  J«  Cooke,  for  a  sum  of  money,  transfeired  poBsea- 
sion  of  the  said  ship  to  the  defendants,  and  sold  the  cargo  to  them, 
that  they  might,  for  their  own  profit,  raise  to  the  surface  and  make  a 
profit  of  the  ship  and  cargo,  and  then  relinquished  to  the  defetufetnts 
the  control,  management,  and  direction  of  the  ship ;  that  the  defend* 
ants,  before  the  injury  complained  of,  accepted  the  transfer,  and  at 
the  time  of  the  acceptance,  took  possession  of  the  ship  and  cargo  for 
the  purpose  aforesaid,  and  thenceiforward  up  to,  and  until,  and  at»  and 
after  the  happening  of  the  injury  complained  of,  had  not  exeiciBed 
the  possession,  control,  management,  and  direction  thereof.  Aver- 
ment, that,  although  the  defendants  well  knew  the  premises,  and  could 
have  done  their  duty  in  that  behalf,  yet  they  suffered  the  ship,  after  the 
transfer  and  their  said  acceptance,  and  after  they  assumed  and  todt 
possession  of  the  vessel,  and  whilst  it  was  in  their  possession,  controi, 
management,  and  direction,  to  continue  sunk,  and  Iving  in  the  navi- 
gable channel  for  an  unreasonable  time,  until  the  happening  of  the 
injury  thereinafter  mentioned,  without  taiking  proper  care,  and  using 
proper  means  to  prevent  damage,  and  without  placing  any  buoy  or 
means  to  give  notice  of  the  place  where  she  lay*  The  declaration 
then  averred  that  injury  happened  to  the  plaintiff's  vessel  by  striking 
upon  the  wreck.     To  this  declaration,  there  was  a  demurrer. 

The  defendants  pleaded,  thirdly,  that  the  wreck  was  lying  in  apart 
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of  a  navigable  channel  which  was  not  ordinarily  passed  over  by  ves- 
sels, except  daring  stress  of  weather ;  fourthly,  that  they  had  used  all 
reasonable  means  for  removing  the  wreck,  but  were  unable  before  the 
time  When,  &c.,  to  do  so ;  and  that,  by  reason  thereof,  before  and  at 
the  time  when,  &c,  they  had  wholly  abandoned  and  ceased  to  have 
any  possession  of  it  To  these  pleas,  there  were  demurrers  and 
joinder. 

Channelly  Serg.,  for  the  plaintiff.^  The  declaration  is  good.  In  the 
ease  of  Brawn  v.  MaUetty  5  Com.  B.  Rep.  599,  on  which  the  defendants 
will  rely,  the  general  principle  was  not  decided,  but  a  question  arose 
merely  on  the  precise  allegations  in  that  declaration ;  and  in  particular, 
there  was  no  allegation  that  the  defendant  had  the  managenient  and 
control  of  the  vessel  at  the  time  of  the  collision.  All  that  the  court 
decided  there  was,  that  the  words  '^  whereby  it  became  the  duty,"  &c., 
amounted  to  notldng,  if  the  preceding  allegations  did  not  raise  the 
duty ;  and  if  they  did  raise  the  duty,  then  those  words  were  surplus- 
age. Here,  however,  there  is  a  distmet  allegation  that  the  defendants 
])ad  the  coiitrol  and  management  of  the  vessel  at  the  time. 

[ Aldbbson,  B*  How  can  it  be  said,  that  a  wreck  at  the  bottom 
of  the  sea  is  under  the  control  and  management  of  anybody  ?  The 
defendants  may  have  the  power  to  control  and  possess,  but  not  the 


A  vessel  may  be  sank  without  being  a  wreck,  and  there  may  be  a 
oertaia  control  and  nutnagement  of  it  for  the  purpose,  at  least,  of 
raising  it ;  and  the  plaintiff  says,  a  legal  liability  results  from  that 
state  oi  things. 

[Pollock,  C.  B.  Yon  say,  where  the  owner  of  a  sunken  vessel 
of  the  mischief,  he  caaaot  say :  ^*  I  '11  have  nothing  more  to  do 
with  it,''  and  that  it  is  his  duty  to  give  information  to  others.  Suppose 
a  ota^  vehicle  to  break  down  in  a  road,  the  owner  cannot  get  rid  of 
his  lialnlity  by  leaving  it  there.  There  is  a  great  difference,  however, 
between  a  narrow  river  smd  the  ocean,  or  a  place  like  the  Bristol 
CfaanneL] 

No  doubt  it  ought  to  appear  in  the  declaration  that  the  place  was 
&  public  navigable  river,  and  if  that  does  not  sufficientiy  appear,  the 
declaration  may  be  amended. 

[Albbbson,  B.  There  are  places  in  the  sea,  such  as  Yarmouth 
Soads,  which  are  quite  as  narrow  as  a  river.  Your  cause  of  action 
must  be,  that  the  defendants  disregarded  some  duty  which  they  ought 
to  have  performed.  All  the  management  and  control  alleged,  may, 
BO  doubt,  have  been  for  the  purpose  of  removing.] 

That  is  all  that  is  contended  for. 

[Pollock,  C.  B.     How  long  is  the  owner  to  keep  a  buoy  attached  ?] 

it  must  be  a  reasonable  time.  After  reasonable  exertions  have  been 
used  to  raise  the  ship,  he  may  abandon ;  and  if  the  declaration  does 
not  distinctiy  negatiye  the  supposition  of  abandonment,  there  may 
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be  a  difficulty  in  supporting  it ;  but  it  does  imply  that  there  had  been 
no  abandonment.  In  such  circumstances,  the  defendants  were  bound 
to  aUach  a  buoy,  and  are  liable  for  the  consequences  of  not  doing  sa 
The  general  principle  is  sufficiently  recognized  in  Heurmond  v.  Pear' 
son,  1  Camp.  517;  Hancock  ▼.  The  Ym%  Newcastle,  and  Benoick 
Railway  Company,  10  Com.  B.  Rep.  348 ;  and  TVie  Xing'  v.  Watts, 
2  Esp.  675.  The  fourth  plea  is  bad ;  assuming  the  duty  contended 
for  to  exist,  no  sufficient  ground  is  stated  to  get  rid  of  it. 

BoviU,  contra.  The  declaration  is  bad.  There  is  no  obligation  on 
the  owner  of  a  sunken  vessel  to  attach  a  buoy ;  if  there  were,  it  would 
only  be  adding  to  his  misfortune.  If  such  a  liability  exists,  it  most 
apply  to  vessels  in  the  Atlantic;  and  no  one  ever  heard  of  an  action 
of  this  kind  before.  The  statute  19  Geo.  2,  c.  22,  was  passed 
expressly  to  guard  against  the  difficulty,  and  yet  there  is  no  recogni« 
tion  of  any  such  obligation  on  the  part  of  the  owner.  In  The  Queen 
V.  Watts,  Lord  Ellenborough  denied  it  The  only  authority  appar- 
ently in  favor  of  the  plaintif{|  is  Harmond  v.  Pearson;  bat  that  is 
really  no  authority,  for  the  sole  question  there  was,  whether  a  party 
who  had  undertaken  to  give  notice, -had  given  a  sufficient  notice. 
[Martin,  B.  That  is  not  a  very  intelligible  case.] 
No ;  but  still,  it  appears  to  have  turned  entirely  on  the  8ufficienc]f 
of  the  notice.  Then  the  case  of  Brown  v.  McUlett,  clearly  decided 
that,  unless  there  was  control  and  management,  there  was  no  liabilify: 
at  the  most,  that  case  left  the  general  question  open.  The  case  of 
Hancock  y.  The  York,  Newcastle,  and  Berwick  Railway  Compm^  goes 
farther,  and  is  in  favor  of  the  defendants.  If  this  action  is  maintain' 
able,  then  every  owner  of  a  sui^en  vessel  must  be  liable  to  an  indict- 
ment ;  for  the  placing  of  a  buoy  is  as  much  a  nubance  as  throwing 
logs  on  a  highway.  It  would  lead  to  endless  confusion  and  mistakes 
if  every  owner  were  to  place  a  buoy  where  he  thought  there  would 
be  danger.  Besides,  if  liability  be  once  assumed,  where  is  the  line  to 
be  drawn  ?  for  it  cannot  be  said  that,  in  the  middle  of  the  Atlantic,  a 
buoy  is  to  be  fixed.  There  is  no  allegation  in  the  declaration  of  any 
negligence  or  want  of  skill  on  the  defendants'  part,  in  doing  any 
thing  which  it  was  in  their  power  to  do.  Seymour  v.  Maddox^  16  Q- 
B.  Rep.  326 ;  s.  c.  5  Eng.  Rep.  265.  The  third  plea  is  good.  It  has 
been  decided  that,  though  there  may  be  an  obstruction  in  a  navigable 
river,  still,  if  that  part  of  the  river  is  not  generally  used,  it  may  be  no 
nuisance.  Dimes  v.  Petley,  15  Ibid.  276.  The  fourth  plea  is  good: 
it  alleges  that  the  defendants  had  used  every  means  of  raising  the 
vessel,  but  that  they  had  failed,  and  abandoned  possession*  The 
plaintiff  admits  in  such  a  case  they  would  not  be  liable. 

Channell,  Serg.,  in  reply.  Here  there  is  an  allegation  of  fact,  that 
the  defendants  had  the  control,  possession,  and  management  of  the 
vessel ;  and  that  being  assumed,  the  legal  liability  results  of  attaching  a 
buoy ;  and  the  declsuration  alleges  this  duty,  and  a  breach  thereof! 

Cur.  adv.  vulL 
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Judgment  was  now  delivered  by 


Alderson,  B.  After  stating  the  pleadings,  his  lordship  said :  We 
are  clearly  of  opinion  that  the  third  plea  is  bad.  It  does  not  deny 
that  the  wreck  lay  in  a  navigable  part  of  the  channel,  and  whether 
that  part  be  more  or  less  frequently  used,  seems  to  us  a  mere  question 
of  degree,  and  unimportant  to  the  plaintiff's  right  of  action.  This 
demurrer  must,  therefore,  be  allowed.  The  re^al  question,  however, 
arose  on  the  declaration  and  on  the  fourth  plea.  This  subject  was 
discussed  by  Maule,  J.,  in  his  elaborate  judgment  in  Brawn  v.  MaUeU; 
and  from  the  princljples  there  laid  down  b^  him,  which,  however,  were 
not  all  absolutely  necessary  for  the  decision  of  that  particular  case, 
we  do  not  disagree  at  all,  as  we  understand  them.  He  there  lays  it 
down  thus :  '^  That  it  is  the  duty  of  a  person  using  a  navigable  river  with 
a  vessel  of  which  he  is  possessed,  and  has  the  coniarol  and  management, 
to  use  reasonable  skill  and  care  to  prevent  mischief  to  others ; "  and 
he  adds :  ''  His  liability  is  the  same,  whether  his  vessel  be  in  motion 
or  stationary,  floating  or  aground,  under  water  or  above  it ;  for,  in 
all  these  cases,"  he  says,  ^  the  vessel  may  continue  to  be  in  his  pos* 
session,  and  under  his  management  ana  control"  This  duty  arises 
out  of  the  possession  and  control  of  the  vessel  being  in  him,  and  it 
is  clearly,  also,  laid  down  in  the  same  judgment,  that  this  liability 
may  be  transfeired  with  the  transfer  of  the  possession  and  control,  to 
another  person ;  and  further,  that,  on  the  abandonment  of  such  pos- 
session, control,  and  management,  the  liability  also  ceases.  But  it  is 
also  clear,  from  The  King  v.  WaUs^  that  from  unavoidable  accident, 
producing  the  wreck  of  a  vessel,  no  duty  arises  to  the  owner  to  take 
any  precautions,  or  to  remove  the  impediments  to  the  navigation 
wmch  are  created ;  there  is  no  reason  for  throwing;  on  the  owner  any 
special  care  in  consequence  of  what  may  be  considered  as  a  misfor- 
tune both  to  him  and  to  the  public.  Now  here,  if  we  apply  these  prin- 
ciples to  this  declaration,  we  find  a  distinct  averment,  that  up  to  and 
at  the  time  of  the  injury  to  the  plaintiff's  vessel,  the  defendants,  to 
whom  the  sunken  ship  had  been  transferred,  exercised  the  possession, 
control,  and  management,  and  direction  thereof.  Now,  we  under- 
stand by  this,  that  the  defendants  had  it  in  their  power,  by  due  care 
and  exertion,  to  have  altogether  removed  this  vessel,  or  to  have  shifted 
at  least  its  position,  and  so  might  reasonably  have  been  able  to  have 
prevented  the  injury.  K  these  words  do  not  mean  this,  we  think 
there  was  no  liability  on  the  part  of  the  defendants ;  but  this  being  the 
meaning,  as  we  think,  of  the  words,  we  think  the  declaration  sufficient, 
and  that  the  demurrer  to  it  must  be  overruled.  If  there  be  not 
already  a  plea  to  that  effect,  the  defendants  should  be  now  at  liberty 
to  reverse  this  averment ;  and  this  point,  as  to  the  above  construction 
of  the  words,  '^  control,  management,  and  direction,"  will  be  to  be 
stated  to  the  jury  as  the  direction  of  the  judge.  The  fourth  plea,  we 
think  good,  and,  indeed,  this  was  admitted  at  the  time  of  the  argu- 
ment. It  is  clear  that  either  the  original  owner  or  the  transferee  of 
the  wreck  may  abandon  it,  and  so  put  an  end  to  his  liability.  Then 
the  plea  states  that  he  had  done  so,  adding  a  very  sufficient  reason 
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for  his  doing  so  before  the  time  vmen  the  injuzy  to  tiie  phuntiff 's  veasel 
occurred.  The  demurrer  to  the  fourth  plea  must  be  overruled,  and 
the  judgment  must  be  to  allow  the  demurrer  to  the  third  plea,  and  to 
overrule  the  demurrer  as  to  the  fourth  plea  and  as  to  the  dedaratioD, 
with  liberty  to  the  defendants,  if  they  should  be  so  advised,  to  add 
another  plea. 

Judgment 


Thompson  v.  Bell,  Public  Officer  of  the  National  Provincial  Bank 

of  England 

June  9, 1854. 

Banking  Company  —  Authority  of  Local  Momager. 

The  local  manager  of  a  branch  bank,  while  enga^d  at  the  bank,  sngcested  to  a  lad  j  who 
had  a  deposit  account,  that  higher  interest  might  be  obtained  fof  her  money  if  she  piir> 
chased  two  houies  for  a  sum  wbich  would  pay  off  a  mortgaee  held  by  a  third  pasoa  iqion 
them,  and  also  a  lien  held  by  the  bank.  She  assented,  and  gave  mm  her  deposit  note, 
for  which  ho  gave  her  a  fresh  deposit  note  for  the  difference  between  the  amount  of  the 
former  note  and  the  purchase-money,  and  retained  the  residue  for  the  purpose  of  making 
tbe  investment.  This  money  the  local  manager  appropriated  to  hia  own  use,  aad  the 
bank  refused  to  bear  the  loss : — 

Eddf  in  an  action  against  them,  that  they  were  liable,  the  jury  haring  found  that  the 
manager  intended  and  induced  the  lady  to  believe  that  he  was  acting  as  the  agent  of  the 
bank,  and  also,  that  as  local  manager  ho  had  authority  from  the  bank  to  make  an  assign* 
ment  of  an  equitable  mortgage. 

This  was  an  action  broi;^ht  against  the  defendants  to  reeoveE  the 
sum  of  595/. 

Plea — The  general  issue. 

At  the  trial,  before  Erie,  J.,  at  the  last  Spring  Assizes,  at  Wincheateri 
it  appeared  that  the  wife  of  the  plaintiff,  who  was  abroad,  was 
residing  at  Southampton,  and  had  opened  a  deposit  account  at  the 
Southeunpton  branch  of  the  National  Provinci^  Bank  of  England, 
of  which  a  Mr.  Kerr  was  the  local  manager.  A  deposit  account  is 
one  on  which  interest  is  paid  as  agreed,  and  may  be  withdrawn  at 
any  time  by  the  customer,  without  notice.  There  being  775/.  to  the 
credit  of  this  account,  Mrs.  Thompson  being  at  the  bank,  Kerr  re[»e- 
sented  to  her  that  he  could  put  her  in  the  way  of  getting  higher 
interest  for  her  money,  for  that  the  bank  had  a  lien  or  mortgage  foe 
195/.  on  two  houses  at  Southampton,  belonging  to  one  Williams, 
but  that  there  was  a  previous  mortgage  upon  them  for  400/.,  which 
might  be  paid  off,  and  the  houses  purchased  for  595/.  He  also  told 
her,  that  if  she  chose  to  invest  the  amount  in  thafc  way,  he  would  pay 
off  the  mortgage  and  the  debt  due  to  the  bank,  give  the  balance  to 
Williams,  and  obtain  a  conveyance  of  the  property  to  her.  After 
some  negotiation,  Mrs.  Thompson  agreed,  and  being  in  the  bank  par- 
lor with  Kerr,  gave  him  her  deposit  receipt,  with  which  he  went  into 
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the  adjoining  room,  drew  out  595/.  in  money  and  gave  her  a  fresh 
deposit  receipt  for  185/.,  being  the  balance  of  her  account.  He  also 
gave  her  a  receipt  for  195/L,  ^*  being  the  balance  of  the  purchase* 
money  of  the  two  houses."  Kerr  misappropriated  the  595iL,  and  the 
bank  refusing  to  bear  the  loss,  this  action  was  brought  The  learned 
judge  aaked  the  jury,  first,  whether  Keir  intended  and  induced  Mrs. 
Thompson  to  believe  that  he  was  acting  as  agent  for  the  bank  or  in 
his  individual  capacity  in  the  receipt  of  the  money  ;  secondly, 
whether,  as  local  manager,  he  had  authcHrity  on  behalf  of  the  bank  to 
make  an  assignment  of  an  equitable  mortgage.  The  jury  answered 
both  questions  in  the  affirmative,  and  a  Tcidict  was  found  for  the 
plaintiff. 

A  rule  nisi  to  set  aside  this  verdict,  and  for  a  new  trial,  was  after- 
wards obtained,  against  which 

Bramwell  and  Barstaw  showed  cause.  The  question  was  properly 
for  the  jury  to  decide,  and  from  their  verdict  it  is  dear  that  Kerr  was 
acting  as  the  manager  of  the  bank.  The  whole  transaction  took 
place  at  the  bank,  and  was  one  with  which  Keir  had  no  concern 
except  as  local  manager,  nor  was  the  transaction  foreign  to  the 
business  of  local  manager.  It  was  like  the  case  of  a  man  who  goes 
to  a  banker  and  offers  to  pay  the  debt  due  by  a  customer  upon 
receiving  the  securities  held  bv  the  bank.  The  banker  says  another 
person  has  security  for  a  debt  due  to  him,  on  which  that  debt  is  also 
paid  o&  The  securities  were  to  be  kept  by  the  bank  as  agent  for 
the  plaintiff  Bishop  v.  The  Countess  of  Jersey^  23  Law  J.  Rep. 
(n.  8.)  Chanc  483,  which  will  be  relied  on  by  the  other  side,  is  quito 
distijiguishable. 

Kinglake^  Serg.,  and  SmUh^  in  support  of  the  rule.  The  local 
manager  is  not  a  partner  with  power  to  bind  the  bank,  but  only  an 
agent  with  limited  authority.  Mrs.  Thompson  was  not  an  ordincury 
customer,  but  only  had  a  deposit  account,  and  all  that  Kerr  did  as  to 
the  investment  of  her  money  was  done  by  him  as  an  individual.  It 
is  no  part  of  a  banker's  duty  to  invest  moneys  for  his  customers,  and 
Kerr's  principals  must  not  be  held  responsible  for  his  unauthorized 
act  merely  because  the  transaction  took  place  at  the  bank.  The 
transaction  was  not  the  assignment  of  an  equitable  mortgage,  but 
the  purchase  of  the  houses.  Bishop  v.  The  Countess  of  Jersey  is  an 
authority  in  favor  of  the  defendants.  In  that  case,  the  plaintiff,  who 
was  a  female  customer  of  a  banking  firm,  was  advised  by  Wood, 
one  of  the  partners  in  the  bank,  to  dispose  of  certain  Duteh  bonds, 
and  to  place  the  money  upon  better  security.  He  then  proposed 
that  it  should  be  lent  to  his  own  son.  This  proposal  was  acquiesced 
in  by  the  plaintiff  in  consequence  of  her  having  great  confidence  in 
the  firm.  The  money  was  paid  out  by  a  check  upon  the  bank  to  a 
third  person  named,  or  bearer,  and  the  plaintiff  received  a  promissonr 
note  for  repayment,  with  a  guamntee  from  Wood.  Wood  absconded, 
and  the  security  proved  to  be  worthless.  Upon  bill  filed  against  the 
other  members  of  the  firm,  it  was  held  that  they  were  not  liable  for 
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the  loss,  as  the  transaction  was  not  within  the  scope  of  a  banker's 
business,  and  was  not  recommended  or  sanctioned  by  the  other 
partners. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  role  ought  to  be 
discharged.  My  brother  Erie  has  reported  to  us  that  he  left  it  to  the 
jury,  whether.  Kerr  intended  and  induced  Mrs.  Thompson  to  believe 
that  he  was  acting  as  agent  for  the  bank  ?  If  he  did,  the  money  is 
still  in  the  bank,  as  Keir  was  their  agent,  and  that  is  sufficient  to 
make  the  bank  liable.  The  local  manager  is  the  person  acting  for 
the  bank,  and,  for  many  purposes,  must  be  treated  as  the  whole  body. 
He  received  the  money  in  the  first  instance,  and  gave  the  deposit 
note  in  exchange.  He  afterwards  suggests  an  inves&ient  in  a  differ* 
ent  way,  and  she  draws  the  money  out  and  returns  it  to  him,  and  he, 
as  manager,  gives  a  fresh  deposit  note  for  part,  and  retains  the  rest 
for  purposes  previously  arranged.  To  hold  that  the  bank  is  not 
liable  would  be  to  hand  over  the  public  to  the  mercy  of  bankers' 
clerks.  The  verdict  was  right,  and  the  jury  were  asked  the  right 
questions. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  a  question  of 
fact  entirely.  It  was  a  change  of  investment.  The  lady  had  a  large 
sum  of  money  in  the  bank  on  the  security  of  a  deposit  note ;  a  new 
arrangement  is  suggested  to  her  by  the  manager.  She  accordingly 
assents,  and  after  taking  the  money  out  replaces  it  in  the  manager's 
hands,  in  a  more  convenient  form  to  meet  the  demands  which  were 
to  be  paid  before  the  houses  could  be  obtained.  He  does  not  dispose 
of  the  money  as  directed,  and  the  money  must  be  considered  as  still 
in  the  hands  of  the  bank,  through  their  agent,  unappropriated.  The 
bank  is,  therefore,  liable  to  refond  the  amount. 

Platt,  B.    I  am  entirely  of  the  same  opinion. 

Rule  dischargedL 


Pierce  v.  Williams. 

Jane  SI,  1854. 

Principal  and  Surety —  Costs  of  Action  against  Surety. 

The  plaintiff  enaranteed  A  that  the  defendant  wonid  npon  demand  from  time  to  time  paj 
to  A  what  shoald  be  dae.  A  demand  was  made  npon  the  defendant  by  A,  and  npon 
non-payment  a  writ  was  issued  against  the  plaintiff  for  the  amount,  the  writ  being  the  nrst 
notihcation  to  him  of  the  amount  being  due  and  unpaid.  He  allowed  judgment  to  go  bj 
default,  and  an  execution  was  levied  upon  his  goods  :  — 

JETeU,  that  he  might  recover  against  the  defendant  the  coats  of  the  writ  at  the  suit  of  A,  but 
not  the  costs  of  the  subsequent  proceedings. 
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This  was  an  action,  by  the  plaintiff,  to  recover  certain  moneys  and 
costs  that  he  had  been  caUed  upon  to  pay  for  the  defendant  under  a 
gaarantee  entered  into  for  him,  by  which  the  plaintiff  raaranteed  to 
the  National  Provincial  Bank  of  England,  ^'That  the  defendant 
should,  upon  demand,  from  time  to  time  pay  to  them  what  was  due." 
A  demand  had  been  made  upon  the  defendant  by  the  National  Pro- 
vincial Bank  for  the  amount  due,  and  upon  non-payment  they  issued 
a  writ  against  the  plaintiff  for  the  amount,  the  writ  being  the  first 
notification  to  him  of  the  amount  being  due  and  unpaid  by  the 
defendant  The  plaintiff  allowed  judgment  to  go  by  default,  and 
execution  was  sabsequentiy  levied  for  the  amount  of  the  debt  and 
costs.  He  then  brought  the  present  action,  and  at  the  trial,  before 
Williams,  J.,  at  Beaumaris,  at  the  Spring  Assizes,  recovered  a  verdict 
for  the  full  amount  of  the  debt  and  costs  that  had  been  levied  under 
the  execution. 

A  rule  fiisi  was  subsequentiy  obtained  to  reduce  the  damages  by 
the  Gunount  of  the  costs,  against  which 

M^Iniyre  showed  cause.  The  principal  debtor  is  liable  for  these 
costs,  just  as  a  party  who  has  accepted  a  bill  of  exchange  for  the 
accommodation  of  the  drawer  may,  if  sued,  recover  against  the 
drawer  the  costs  of  the  action.  Jofies  v.  Brooke,  4  Taunt  464 ; 
Stratum  v.  Mathews,  3  Exch.  Rep.  48. 

[Aldersox,  B.  That  must  be  on  some  ground  peculiar  to  an 
accommodation  bill.J 

How  could  the  present  plaintiff  know  what  he  was  to  pay  ?  At 
least  the  costs  of  the  writ  should  be  recovered. 

lAoyd,  contra,  was  not  called  upon. 

Per  Curiam.'  The  costs  of  the  writ  only  can  be  recovered,  as 
that  was  the  only  necessary  expense  to  which  the  plaintiff  was  put 
by  the  proceedings.  He  is  supposed  by  law  to  have  the  money 
ready  to  pay  without  the  process  of  execution. 

Rule  to  rediLce  the  damages,  accordingly. 


1  Aldersok,  B.,  Platt,  B.,  and  Martin,  B. 


540  COURT  OP  EXCHEQUER,  1854 

Beayan  v.  M'DonnelL 

— • — — ■ — • ^ 


BeaVAN  v.  IVrDoNNELL. 

Jane  12, 1854. 

Evidence — Lunacy — Conduct  before  and  after  Contract. 

A  contract  having  been  made  l>etween  the  plaintiff,  who  was  insane,  and  tiie  deftodsnt, 
which  it  was  aooght  to  set  aside :  — 

Held,  npon  an  issue,  whether  the  defendant  had  notice  of  soch  insanity,  that  evidence  was 
admissible  of  the  plaintiff's  conduct  both  before  and  ailer  the  signing  of  the  contract^  in 
order  to  show  that  the  character  of  his  disease  was  such  that  it  must  have  de\'eIoped 
itself  to  one  having  the  opportunity  of  observation  afforded  to  the  defendant,  thouga  s 
stranger. 

This  was  an  action  to  recover  446/.,  as  money  had  and  received, 
and  interest  thereon. 

Plea  —  that  the  money  was  paid  as  a  deposit  on  the  purchase  of 
an  estate  by  the  plaintm,  and  that  the  contract  being  broken,  the 
deposit  was  forfeited  by  its  terms. 

Keplicationi  that  the  plaintifT  was  a  lunatic  at  the  time  of  making 
the  contract 

Rejoinder,  that  the  defendant  was.  not  cognizant  of  such  lunacy, 
and  that  the  contract  was  entered  into  by  him  with  the  plaintiff  fairly 
and  in  good  faith. 

This  allegation  was  traversed  by  the  surrejoinder. 

At  the  trial,  at  the  Hereford  Spring  Assizes,  before  Wigbtman,  J., 
the  plaintiff's  insanity  when  the  contract  was  entered  into  is  proved, 
and  evidence  was  offered  of  acts  of  insanity  and  of  his  conduct  prior 
to  the  contract  being  made,  and  even  prior  to  the  defendant  having 
become  acquainted  with  him,  and  also  of  similar  acts  after  the  oon* 
tract  This  evidence  was  objected  to,  but  the  objection  was  ovoruled, 
and  the  plaintiff  had  the  verdict 

A  rule  nisi  for  a  new  trial  was  subsequently  obtained  on  the  ground 
of  the  improper  reception  of  the  evidence,  and  also  that  the  verdict 
was  against  the  evidence ;  against  which 

Keating  and  Skinner  showed  cause.  The  evidence  was  properly 
received,  for  the  jury  would  only  be  able  to  answer  the  question  whether 
the  defendant  was  aware  of  the  plaintiff's  insanity  by  being  informed 
of  the  nature  and  character  of  that  insanity,  as  shown  by  the  plain- 
tiff's  whole  conduct,  and  in  this  way  they  would  be  furnished  with 
the  means  of  judging  whether  it  was  possible  for  the  defendant  to 
have  been  vinobservant  of  the  plaintiff's  state  at  the  time  of  the  con- 
tract The  surrounding  circumstances  connected  with  an  act  must 
necessarily  be  relevant  to  an  issue  as  to  that  act  In  most  cases,  such 
issue  as  this  could  only  be  decided  by  inferences  from  the  nature  of 
the  particular  disorder.  The  principles  as  to  the  validity  of  contracts 
by  lunatics  are  settled  in  MoUon  v.  CamrouXy  2  Exch.  Rep.  487 ; 
4  Exch.  Rep.  17,  (in  error.) 
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WhaUly^  Chray^  and  Phipson^  in  support  of  the  role.  The  issue  in 
this  case  was,  that  the  defendant  did  not  know  of  the  insanity,  but 
acted  bond  fide  ;  the  issue,  therefore,  is  on  the  scienter^  for  the  insanity 
is  admitted,  ^nd  the  evidence  ought  to  be  confined  to  the  question  of 
the  defendant's  knowledge.  The  defendant,  therefore,  contends  that 
all  evidence  of  the  plaintiff's  insanity,  both  before  and  after  the  occa- 
*  sion  when  the  defendant  saw  him,  ought  to  be  excluded. 

[Pollock,  C.  B.  Suppose  three  days  after  the  interview  between 
the  plaintiff  and  the  defendant  a  medical  man  had  seen  the  lunatic, 
surely  that  medical  man  might  have  been  able  to  say,  from  the 
character  of  the  insanity,  that  the  lunatic  was  insane  three  days 
before  the  interview.] 

That  might  be  so,  if  the  lunacy  had  been  continuous,  but  of  that 
fact  there  was  no  evidence. 

Pollock,  C.  B.  I  think  this  rule  must  be  discharged.  It  was 
moved  for  on  two  grounds ;  first,  that  evidence  was  improperly  re- 
ceived ;  secondly,  that  the  evidence  given  did  not  sustain  the  issue. 
As  to  the  second  point,  the  learned  judge  who  tried  the  cause  reports 
that  he  is  satisfied  with  the  verdict,  and  I  must  say  I  concur  with 
him  in  opinion ;  but  then  it  is  contended,  that  the  evidence  of  insanity 
existing  subsequently  to  the  date  of  the  contract  ought  not  to  have 
been  received.  On  the  other  hand,  the  plaintiff  urged  that  the  nature 
of  the  insanity  was  such  that  the  defendant  might  have  known  it  at 
the  time  of  the  contract.  Mr.  Phipson  says  that  the  evidence  ought 
to  support  the  issue,  and  without  doubt  it  ought ;  and  on  the  other 
side,  it  is  contended  that  the  issue  of  knowledge  is  made  out  because 
the  insanity  was  of  such  a  nature  that  the  defendant  must  have  been 
aware  of  it.  It  is  clear  there  is  no  difference  between  the  case  of  in- 
sanity existing  before  or  after  the  time  when  the  proof  of  the  knowl- 
edge becomes  important.  The  question  was,  whether  the  insanity 
was  not  of  such  a  description  that  it  must  have  existed  prior  to  the 
time  when  evidence  of  it  was  given,  and,  therefore,  must  have  been 
known  to  the  defendant  at  the  time  of  the  contract.  It  may  perhaps 
be,  that  the  effect  of  the  evidence  given  was  to  prejudice  the  jury 
against  the  defendant ;  but  still,  I  think  that  the  evidence  was  admis- 
sible to  prove  the  issue  in  question.  His  lordship  then  conmiented 
on  the  facts  of  the  case  with  reference  to  the  verdict  being  against  the 
evidence. 

Alderson,  B.,  concurred. 

Platt,  B.  I  am  of  the  same  opinion.  It  was  important,  with  a 
view  to  the  issue,  to  show  what  was  the  nature  of  the  madness, 
whether  it  was  of  a  quiet  kind  or  the  reverse  ;  because  in  the  one  case, 
the  madness  being  more  apparent,  there  would  be  the  more  ground 
for  concluding  that  the  defendant  must  have  known  it  Now,  it  was 
necessary  to  ascertain  the  state  of  the  lunatic's  mind,  and  with  that 
view  it  was  important  to  know  what  his  condition  was  both  before 
and  after  the  making  of  the  contract,  because  if  the  party  was  insane 
VOL.  XXVI.  46 
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either  just  before  or  just  after  the  making  of  the  contract,  it  raises  an 
inference  that  the  defendant  must  have  known  it.  When,  indeed, 
insanity  is  to  be  proved  to  have  existed  at  a  certain  time,  evidence 
of  other  acts  of  insanity  taking  place  long  after  the  time  in  question 
is  entitled  of  course  to  less  weight.  It. then  becomes  a  question  of 
degree,  and  the  effect  of  the  evidence  is  less  in  proportion  to  the  lapse 
of  time.  In  this  case,  the  conduct  of  the  plaintiff  both  before  and 
after  the  making  of  the  contract  in  question  was  evidence  for  the  jury. 
It  was  evidence,  but  not  conclusive  proof. 

Martin,  B.  As  to  the  question  of  the  reception  of  the  evidence,  I 
think  the  judge  was  right  The  case  did  not  depend  on  any  rule  of 
law,  but  was  a  mere  matter  of  common  sense,  and  the  plaintiff  was 
right  in  submitting  this  question  to  the  jury  as  men  of  common  sense, 
ms  argument  was,  that  as  the  insanity  existed  both  before  and  after 
the  contract,  the  defendant  must  have  known  it  at  the  time  of  the 
contract.  A  man  in  private  life  would  take  the  same  course  if  he 
wished  to  inquire  whether  a  man  was  insane  at  a  particular  time ;  he 
would  endeavor  to  discover  whether  he  was  insane  shortly  before  of 
shortly  after  that  time.  The  plaintiff  was,  therefore,  right  in  laying 
the  evidence  in  question  before  the  jury.  As  to  the  term  of  the  insan- 
ity, and  its  proximity  to  the  date  of  the  contract,  that  was  a  meie 
matter  of  degree  affecting  the  weight  of  the  evidence,  and  not  its  ad* 
missibility.  If,  indeed,  a  delusion  were  proved  to  exist  only  on  one 
occasion,  that  would  afford  but  slight  evidence  of  the  party  being 
insane  on  any  other  given  occasion ;  but  if  the  delusion  had  been 
proved  to  exist  every  day,  it  would  be  reasonable  to  infer  that  the 
party  displayed  his  insanity  to  one  person  as  well  as  to  another. 

RtUe  discharged. 


Jones  v.  Nicholson  and  another. 

Maj  31, 1854. 

Shippings  —  Insurance  —  Barratry  —  Master  —  Part-  Oumer. 

Barratry  may  be  committed  bj  the  master  of  a  ship  who  is  part-owner. 

Where  the  master,  being  part-owner,  frandulently  sold  the  ship  and  cargo,  and  applied  tbe 
proceeds  to  his  own  use :  — 

Held,  that  this  was  a  loss  insured  against  by  the  words  "  barratry  of  the  master,"  and  per 
MARTiii,  B.,  also  by  the  words  "  all  other  perils,  losses,  and  misfortones." 

This  was  an  action  brought  by  the  plaintiff,  an  underwriter,  to 
recover  a  sum  of  money  he  had  paid  to  the  defendants  under  a  policy 
of  insurance  upon  goods,  as  for  a  total  loss. 
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At  the  trial,  before  Wightman,  J.,  at  the  Summer  Assizes  for  South 
Lancashire,  held  at  Liverpool,  in  1853,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  case. 

The  case  stated,  .that  on  the  ISth  of  October,  1845,  the  defendants 
effected  a  policy  on  a  csurgo  of  timber,  on  board  the  ship  Helena,  the 
master  being  David  Monatt,  for  the  voyage  from  Monte  Video  to 
Valparaiso.  The  policy  was  valued  at  2,000/.,  "  free  from  particular 
average,  unless  stranded,'^  and  the  perils  were  of  the  seas,  men-of- 
war,  mre,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  reprisals,  takings  at  sea,  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or 
quality  soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandises,  &X3.,  ship, 
&C.,  or  any  part  thereof.''  The  plaintiff  subscribed  as  an  underwriter, 
for  100/.  On  the  23d  of  July,  1849,  an  agreement  for  charter  was 
made,  at  Monte  Video,  between  Moffatt,  who  was  then  in  possession 
of  the  vessel  and  master  thereof,  and  who  was  therein  described  as 
owner  and  master  thereof,  and  the  defendemts'  firm  of  Nicholson, 
Green,  and  Co.,  for  a  voyage  to  Valparaiso.  The  charter-party  pro- 
vided, among  other  things,  that  the  ship  should  receive  from  the  said 
merchants,  or  their  agente,  a  full  and  complete  cargo,  and  also  receive 
all  goods  sent  on  board  with  an  order  from  the  charterers ;  that  as  to 
any  deck  cargo  the  master  was  to  be  guaranteed  against  dangers  and 
accidents  of  the  seas ;  that  the  charterers  should  pay  for  the  hire  of 
the  said  vessel  a  certain  sum  for  the  voyage,  on  the  right  delivery  of 
the  cargo ;  the  master  to  sign  bills  of  lading,  and  the  vessel  to  be  \ 
addressed  to  the  charterers'  agents  in  Valparaiso.  The  goods  insured 
were  subsequently  shipped,  by  the  defendant,  at  Monte  Video  for 
Valparaiso  in  pursuance  of  the  said  agreement  for  charter ;  and  on 
the  20th  of  August,  1849,  The  Helena,  with  the  goods,  sailed  from 
Monte  Video,  under  the  command  of  Moffatt  In  April,  1850,  the 
defendants  applied  to  the  plaintiff  and  the  other  underwriters  for  pay- 
ment as  for  a  total  loss  upon  the  policy,  upon  the  ground  that  the 
vessel  had  not  been  heard  of  as  having  arrived  at  Valparaiso,  and 
thereupon  the  underwriters,  respectively,  on  the  6th  of  April,  1850, 
agreed  to  pay  the  defendants  a  total  loss  upon  the  terms  stated  in  a 
memorandum  indorsed  on  the  said  policy  as  follows:  ''Agreed  to 
sign  off  a  total  loss  on  this  policy,  on  the  understanding  that,  in  case 
the  vessel  should  ,be  heard  of  hereafter,  the  underwriters  are  to  be  put 
upon  the  same  footing  as  if  this  payment  had  not  been  made;"  and, 
accordingly,  on  the  13th  of  May,  1850,  the  plaintiff  paid  to  the  de- 
fendants the  sum  of  80/.,  being  the  amount  of  his  subscription  after 
deducting  20/.  for  short  interest,  thie  defendants'  interest  being  declared 
to  be  1,600/.  The  Helena  was  built  at  Sydney,  Cape  Breton,  by 
Moffatt  and  his  brother,  and  was  registered  on  the  6th  of  August, 
1847,  in  the  names  of  Moffatt  as  owner  of  JJths,  and  his  brother  as 
owner  of  fjths  of  the  vessel.  And  on  the  3d  of  September,  1847,  thej 
mortgaged  the  vessel,  in  conformity  with  the  8  &  9  Vict  c.  89,  s.  4o, 
but  the  mortgagee  did  not  take  possession  of  the  vessel  After  leaving 
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Monte  Video,  Moifatt,  without  the  consent  of  either  of  the  defend- 
ants, or  of  the  other  part-owner,  or  of  the  mortgagee,  proceeded  direct 
to  the  Cape  of  Good  Hope,  instead  of  Valparaiso,  and  on  arrival  at 
the  Cape  of  Good  Hope,  landed  the  goods  of  the  defendants  in  good 
order,  and  there,  previously  to  the  5th  of  April,  1850,  and  fraudu- 
lently against  the  defendants  and  all  others  interested,  and  for  bis 
own  purposes,  sold  the  goods ;  and  there,  also,  fraudulently  against 
the  mortgagee,  and  for  his  own  purposes,  sold  the  vessel,  and  applied 
the  proceeds  of  both  ship  and  cargo  to  his  own  use.  In  the  summer 
of  1851,  it  came  to  the  knowledge  of  the  defendants,  at  Monte  Video, 
that  MofTatt  had  fraudulently  sold  the  vessel  and  cargo  aa  above  men- 
tioned, and  that  the  vessel  had  sailed  from  the  Cape  of  Good  Hope 
under  another  charter  for  London,  and  they  immediately  informed 
the  underwriters.  The  plaintiff  thereupon  applied  for  the  return  of 
the  money  he  had  paid,  on  the  ground  that  no  loss  had  occurred 
within  the  terms  of  the  policy.  The  defendants  denied  their  liability; 
and  the  presetit  action  was  brought,  the  declaration  being  framed  on 
the  promise  of  the  5th  of  April,  1850. 

The  question  for  the  opinion  of  the  court  was,  whether  there  was 
a  loss  by  barratry,  or  otherwise,  within  the  policy.^  K  there  was  no 
such  loss,  the  verdict  was  to  be  for  the  plaintiff  for  80/.,  with  interest 
at  5L  per  cent  per  annum,  from  the  6th  of  February,  1852.  If  there 
was  such  loss,  a  nonsuit  was  to  be  entered. 

Cowling',  (Atherton  with  him,)  for  the  plaintifE  The  question  is, 
whether  this  is  a  loss  within  the  words,  "  barratrv  of  the  master  and 
mariners;"  and  it  is  submitted  that  it  is  not.  MofTatt  was  a  part- 
owner,  and  as  such  he  could  not  commit  barratry.  Arnould  on  ^la- 
rine  Insurance,  832 ;  Phillips  on  Insurance,  617 ;  NuU  v.  BourdieUj 
1  Term  Rep.  323 ;  per  Lord  Mansfield,  in  Lewen  v.  SuassOj  reported 
in  Postlethwaite's  Universal  Dictionary  of  Commerce,  tit."  Assurance," 
p.  147. 

[Alderson,  B.  Why  may  not  a  part-owner  commit  barratry? 
Lord  Tenterden's  opinion  seems  to  have  been  that  he  could.  Abbott 
on  Shipping,  7th  edit.,  184.  A  master  who  is  owner  cannot  commit 
barratry,  because  he  may  do  what  he  likes  with  his  own ;  but  if  a 
master  is  only  part-owner,  he  can  commit  a  fraud  against  the  other 
part-owners.] 

It  may  be  said  that  MofTatt  was  not  part-owner,  because  of  the 
mortgage ;  but  as  the  mortgagee  had  not  taken  possession,  this  is  im- 
material The  8  &  9  Vict  c  89,  s.  45,  expressly  enacts  that  the 
mortgagee  shall  not  be  deemed  the  owner.  It  may  also  be  said,  that 
MofTatt  had  parted  with  the  ownership  by  the  charter-party.  But 
that  is  not  so.  The  charter-party  was  a  mere  affreightment  sounding 
in  covenant,  and  the  freighter  was  not  clothed  with  the  character  of 
owner.  Marcardier  v.  The  Chesapeake  Insurance  Company,  8  Crunch, 
(American,)  39 ;  VaUejo  v.  Wheeler,  Cowp.  143 ;  and  NuU  v.  Bour- 


^  The  words  "  or  otherwise  "  were  added  at  the  suggestion  of  the  court 
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rftew*  Soares  v.  TAom^oyi,  7  Taunt  627,  is  distinguishable,  for  the 
charterer  there  had  complete  control  over  the  ship  under  the  particular 
provisions  of  the  charter-party.  Therefore,  unless  a  part-owner  can 
commit  barratry,  the  plaintiff  must  succeed.  The  amendment  was 
made  to  raise  the  question,  whether  this  was  a  loss  within  the  general 
words.  It  must  be  a  total  loss  or  nothing,  because  there  is  a  war- 
ranty against  general  average.  Now,  the  goods  are  still  in  existence, 
and  the  sale  was  void  unless  justifiable.  The  recovery  of  the  goods 
may  be  attended  with  great  expense,  but  that  only  makes  it  a  partial 
loss.  Ctillen  v.  Butler ^  5  M.  &  S.  461,  will  be  cited  as  to  the  extended 
meaning  of  the  general  words ;  but  there  the  loss  took  place  on  the 
sea :  here  it  was  on  land. 

[Pollock,  C.  B.  Surely,  it  was  a  peril  that  might  happen  in  the 
course  of  the  voyage,  that  is,  a  peril  of  navigation.] 

Wilde,  (with  whom  was  JSi//,)  fo^  the  defendants.  The  defendants 
contend  that  this  was  barratry,  and  no  aid  is  sought  from  the  general 
words.  "  Barratry "  is  fraud  or  malversation  by  the  master  in  his 
office  towards  the  ship  or  goods.  Then,  as  a  part-owner  can  commit 
fraud  against  the  other  part-owners,  he  can  commit  barratry.  In 
Stamma  v.  Broum,  2  Str.  1173,  as  stated  in  Earle  v.  Rowcrofty  8  East, 
126,  Lee,  C.  J.,  defines  "  barratry  "  as  being  "  some  breach  of  trust  in 
the  captain,  ex  male/icioJ^  In  Lewen  v.  SudssOy  Lord  Hardwicke  de- 
fined it  to  be  '<  an  act  of  wrong  done  by  the  master  against  the  ship 
or  ffoods."  In  Lockyer  v.  Offley,  1  Term  Rep.  252,  Willes,  J.,  says : 
"  Many  definitions  of  barratry  are  to  be  found  in  the  books,  but,  per- 
haps, this  general  one  may  comprehend  almost  all  the  cases.  Bar- 
ratry is  every  species  of  fruud  or  knavery  in  the  master  of  the  ship, 
by  which  the  freighters  or  owners  are  injured." 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  not  en- 
titled to  our  judgment  The  question  of  total  loss  is  raised  between 
the  parties,  though  the  assured  are  the  defendants,  reversing  the  ordi- 
nary position  of  the  parties.  The  question  is,  whether  there  was  such 
a  loss  by  barratry,  or  otherwise,  within  the  policy.  I  lay  no  stress  on 
the  fact  of  the  ship  having  been  mortgaged,  nor  on  the  form  of  the 
charter-party ;  but,  looking  at  the  que&tion  simply  on  the  ground  of 
barratry,  I  am  of  opinion  that  if  the  master  happens  to  be  part-owner, 
and  without  the  consent  of  the  other  part-owners  of  the  ship  and  of 
the  owners  of  the  goods,  fraudulently  disposes  of  the  ship  and  goods, 
he  is  guilty  of  barratry.  I  forbear  to  say  any  thing  as  to  the  question 
raised  by  the  amendment,  as  it  is  not  necessary  to  decide  whether  it 
is  a  loss  ejusdem  generis  with  barratry,  and  it  might  lead  to  a  wide 
field  of  argument 

Alderson,  B.  I  am  of  the  same  opinion.  Barratry  must  be  a 
fr^ud  against  the  owners,  and  if  it  is  a  fraud  against  any  of  the 
owners,  it  is  not  the  less  a  fraud  because  the  master  happens  to  be  a 
part-ow^ner.     A  sole  owner  cannot  commit  barratry,  but  a  part-owner 

46* 
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may.     If  it  be  not  barratry,  it  may  be  within  the  other  words  of  the 
pokey. 

Platt,  B.  The  loss  was  consequent  on  an  act  of  knavery  by  the 
captain ;  and  is  not  that  a  fraud  upon  the  other  owners,  who  have 
separate  rights  to  their  several  shares  ? 

Martin,  B.  I  am  of  the  same  opinion.  The  act  of  the  master  is 
within  the  meaning  of  the  barratry  given  in  the  note  to  Oordm  v. 
Sweetingj  2  Wms.  Saund.  202,  b,  n.  13.  I  should  also  think  that  it 
is  a  loss  within  the  general  words  of  the  policy,  the  loss  being  of  the 
same  character  as  barratry;  and  Cullen  v.  Butler  shows  that  these 
words  include  other  cases  of  damage  of  the  like  kind  with  those  which 
are  specially  enumerated. 

Judgment  of  wmsuiL 


IN  THE  EXCHEQUER  CHAMBER. 

Hammond  v,  Bradstreet.^ 

July  3,  1854. 

Evidence  —  Boundaries  between  Counties  —  County  Map. 

In  order  to  show  that  a  house  was  situated  in  the  county  of  N.  the  plaintiff  tendered  m 
evidence  a  map  printed  on  paper  from  an  engraved  copperplate,  having  on  the  £sce  of  it 
these  words :  "  A  new  map  or  the  county  of  S.,  taken  from  the  original  map  published  by 
J.  K.,  in  1736,  who  took  an  accurate  sarvcy  of  the  whole  county,  now  rcpuolished,  will 
corrections  and  additions,  by  J.  and  W.  IC,  sons  of  the  author,  1 766,  and  engraved  by 
J.  R/'  The  map  was  produced  by  a  witness,  who  was  a  magistrate  of  the  two  counties^ 
N.  and  S.    He  had  bought  it  twelve  years  before  the  trial :  — 

Heldf  that  the  map  was  not  admissible  in  evidence. 

This  was  a  writ  of  eiror  on  a  bill  of  exceptions  to  the  ruling  of 
Lord  Campbell,  C.  J. 

The  action  was  replevin  for  taking  goods  in  the  county  of  Norfolk. 
The  first  issue  joined  was  on  the  plea  that  the  defendants  did  not 
take  the  goods  modo  et  formd,  .  The  second  was  on  an  allegation  in 
a  plea  that  they  took  them  in  Southdown,  in  the  parish  of  Gorleston, 
in  the  county  of  Suffolk,  absque  hocy  that  they  took  these  goods  in 
the  county  of  Norfolk.  To  this  plea,  in  order  to  have  a  return  of 
the  goods  replevied,  an  avowry  was  added,  that  the  goods  were 
taken  by  the  defendants,  the  overseers  of  the  parish  of  Gorleston, 


*  Coram  Colertdgr,  J.,  Maule,  J.,  Wxghtman,  J.,  Cresswell,  J.,  £rle,  J., 
Cromptom,  J.,  and  Cbowder,  J. 
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with  Southdown,  in  the  county  of  Suffolk,  under  the  authority  of 
the  43  Elizabeth.  The  plaintiff  proved  that  the  defendants  took  the 
goods  in  his  house  situated  on  the  north  side  of  an  estuary,  called 
Breydon  Water ;  and  in  order  to  show  that  the  ^oods  were  taken  in 
Norfolk,  he  tendered  in  evidence  a  map,  printed  on  paper  from  an 
engraved  copperplate,  and  having  on  the  face  of  it,  as  part  of  the 
general  impression,  the  following  printed  words  and  figures,  that  is 
to' say :  "  A  new  map  of  the  county  of  Suffolk,  taken  from  the  orig- 
inal map  published  bv  John  Eirby  in  1736,  who  took  an  accu- 
rate survey  of  the  whole  county,  now  republished,  with  corrections 
and  additions,  by  Joshua  and  William  Kirby,  sons  of  the  author, 
1766,  and  engraved  by  John  Ryland."  The  map  appeared  to  be 
ancient,  and  did  not  comprise  any  land  lying  north  of  Breydon 
Water,  as  part  of  the  county  of  Sunolk.  It  was  produced  by  a  wit- 
ness, a  magistrate  of  both  Norfolk  and  Suffolk,  who  stated  that  he 
had  purchased  it  twelve  or  fourteen  years  ago ;  that  at  the  time  he 
purchased  it,  he  had  never  heard  of  any  dispute  about  the  boundaries 
of  the  two  counties,  nor  was  any  evidence  given  to  the  jury  that  at 
the  time  of  the  purchase  there  was  any  such  dispute.  The  plaintiff 
further  tendered  the  instrument  of  apportionment  of  the  tithe  rent- 
charge  of  Southdown,  confirmed  by  the  tithe  commissioners  and 
duly  sealed,  dated  the  14th  of  July,  1843,  together  with  the  map 
annexed  thereto  and  referred  to  therein,  also  duly  confirmed  and 
sealed  by  the  tithe  commissioners.  Neither  the  instruipent  of  appor- 
tionment, nor  the  map,  included  the  plaintiff's  house  or  any  land 
north  of  Breydon  Water.  The  defendant  objected  to  the  reception 
of  those  several  documents ;  but  the  learned  Chief  Justice  admitted 
them  in  evidence. 

June  16.  Patmerj  for  the  plaintiff  in  error,  the  defendant  below. 
The  map  of  the  county  of  Suffolk  was  not  admissible  in  evidence. 
It  is  not  an  original,  only  a  copy ;  and  it  professes  not  to  be  an  exact 
copy,  for  it  states  on  the  face  of  it  that  there  have  been  corrections 
and  additions.  It  was  not  shown  that  the  party  who  made  it  had 
any  knowledge  of  the  county ;  and  though,  as  the  question  of  the 
boundaries  of  the  two  adjoining  counties  was  incidentally  in  issue, 
hearty  evidence  of  deceased  persons  was  admissible,  yet  it  is  only 
of  those  persons  who  are  conversant  with  the  neighborhood.  Nor 
is  it  made  by  any  one  having  public  authority  to  make  it.  T%e 
Duke  of  Beaufort  v.  Smithj  4  Exch.  Rep.  450 ;  Evans  v.  Taylor^ 
7  Ad.  &  E.  617 ;  Pollard  v.  Scott,  Peake,  N.  P.  18 ;  Regina  v.  Mxl- 
ton,  1  Car.  &  K.  68 ;  Weeks  v.  Sparke,  1  M.  &  S.  679.  Further,  the 
map  does  not  come  from  the  proper  custody.  The  owner  says  he 
bought  it  at  a  shop,  and  has  kept  it  twelve  or  fourteen  years.  That 
will  not  make  it  admissible  as  coming  from  the  proper  custody. 
Secondly,  the  tithe  apportionment  and  map  were  improperly  admitted. 
The  tithe  commissioners,  who  made  the  map,  had  no  authority  to 
determine  boundaries. 

Qmch,  for  the  defendant  in  error,  the  plaintiff  below.     The  map 
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must  be  presumed  to  be  made  at  the  time  of  its  date,  1776.  It  was 
not,  therefore,  necessary  to  prove  that  it  came  out  of  any  particulai 
custody  as  the  proper  custody,  after  that  lapse  of  time. 

[Maule,  J.  It  may  be  doubted  whether  there  can  be  any  proper 
custody  for  an  instrument  of  this  kind.] 

The  custody  is  sufficient  here  to  free  the  parties  from  the  suspicion 
of  its  being  made  for  a  particular  purpose.  The  Bishop  of  MecUh  t. 
the  Marquis  of  Winchester^  4  CI.  &  P.  445.  It  need  not  be  shown 
that  the  person  who  made  it  was  conversant  with  the  county,  for  the 
boundary  of  a  county  may  be  considered  as  a  matter  of  so  general 
interest  that  any  one  may  be  supposed  to  be  acquainted  with  it^  so 
as  to  render  his  evidence  admis:>ible.  Freeman  v.  Phillips^  4  M.  & 
S.  486 ;  Crease  v.  BarreU,  1  Cr.  M.  &  R.  926 ;  Barker  v.  Wray,  2 
Russ.  63.  Secondly,  the  tithe  map  and  apportionment  were  admis- 
sible. They  were  put  in  to  show  that  the  place  in  question  did  not 
pay  tithe  to  Southdown,  and  that,  therefore,  it  was  not  in  South- 
down. In  Plaxton  v.  Dare^  10  B.  &  C.  17,  church-wardens'  assess- 
ments were  admitted  to  prove  that  a  place  was  within  a  parish. 
The  tithe  map  is  stronger  evidence,  than  that  of  a  person  who 
actually  collected  the  tithes,  for  it  is  made  under  the  provisions 
of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71.  The  tithe 
map  is  made  evidence,  s.  64.  The  statute  2  &  3  Vict  c.  62,  amended 
by  the  3  &  4  Vict,  c  15,  enables  the  tithe  commutation  commission- 
ers to  set  out  new  boundaries  of  parishes.  In  re  Dent,  8  Q.  R 
Rep.  43. 

Cur.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by 

Coleridge,  J.  The  decision  of  this  case  depends  on  the  admissi- 
bility of  two  documents  which  were  tendered  in  evidence  at  the  trial, 
and  received  after  objection.  If  either  were  inadmissible,  a  venire 
de  novo  must  be  awarded.  [His  lordship  here  stated  the  issues  and 
facts  as  to  the  countv  map.]  One  question  argued  before  us  was, 
did  this  map  come  from  the  proper  custody  ?  In  one  sense  it  did ; 
for  it  was  produced  by  a  gentleman,  a  magistrate,  who  bought  it 
twelve  years  ago ;  but  the  fact  of  its  being  in  the  custody  of  the 
party  who  had  such  lawful  possession  of  it  does  not  at  all  vouch  for 
its  accuracy,  nor  that  it  is  what  it  professes  to  be.  It  is  wholly 
unlike  a  deed  purporting  to  be  a  conveyance  of  land.  If  such  a 
deed  is  found  in  the  custody  of  the  party  who,  if  it  were  such 
a  conveyance,  would  have  the  right  to  it,  and  kept  among  his  title- 
deeds,  such  custody  tends  to  show  that  it  is  what  it  professes  to 
be.  But  assuming  it  to  be  what  the  inscription  upon  it  declared 
it  to  be,  a  map  prepared  in  1766,  in  part  from  an  older  map,  in 
1736,  by  Joshua  and  William  Kirby,  sons  of  John  Kirby,  who 
made  the  survey  in  1736,  at  the  utmost  this  is  only  a  declaration 
by  Joshua  and  William  that  they  Believed  the  boundaries  to  be 
as  described  by  him,  or  that  they  were  as  described  by  them. 
What  circumstances  were  given  in  evidence  to  render  such  dedara- 
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tion  admissible?  The  relation  of  Joshua  and  William  to  John 
Kirby  would  not  have  that  effect  They  do  not  appear  to  have  been 
deputed  to  make  the  map  by  any  person  interested  in  the  question, 
nor  did  they  appear  to  have  had  any  knowledge  of  their  own  on  the 
subject,  nor  to  be  in  any  way  connected  with  the  district  so  as  to 
make  it  probable  that  they  had  such  knowledge.  The  grounds  on 
which  ancient  pedigrees  are  received  in  evidence  are  therefore  want- 
ing in  this  case.  We  think,  therefore,  the  map  was  inadmissible. 
There  was  a  second  point  in  the  case,  as  to  the  admissibility  of  an 
apportionment  under  the  Tithe  Commutation  Act,  with  a  map 
annexed  to  it,  which  was  tendered  and  received  in  evidence  by  the 
learned  judge  who  tried  the  cause.  We  have  had  some  doubts  on  that 
matter ;  but  we  should  have  come  to  a  conclusion  on  them  if  we 
thereby  could  have  assisted  the  learned  judge  who  will  have  to  try 
the  cause  again  in  a  decision  of  the  point  when  it  shall  arise.  But 
it  appears  to  us  if  we  were  to  decide  it  on  the  present  statement  in 
the  bill  of  exceptions,  the  parties  on  either  side  will  have  to  add  new 
facts,  so  as  so  entirely  to  vary  the  question  of  its  admissibility,  that 
we  should  render  no  assistance  by  pronouncing  an  opinion  on  it 
It  strikes  us  as  a  matter  to  admit  of  a  great  deal  of  argument  and 
doubt ;  and  as  far  as  matter  of  prudence  goes,  it  would  be  a  ques- 
tion for  consideration  whether  it  would  not  be  better  for  those  who 
tendered  it  not  to  press  the  admissibility  of  it  on  the  second  trial. 
We  say  nothing  more  than  that  there  must  be  a  venire  de  novo  on 
^  the  other  point. 

Venire  de  novo. 


NicKLiN  and  others  r.  Williams. 

July  3,  1854. 

Action^   When  maintainable  —  Right  to  support  of  adjacent  Soil  — 

Damages  —  Accord  and  Satisfaction. 

The  withdrawal  of  any  part  of  the  stratum  to  the  snppoit  of  which  the  owner  of  the  adjacent 
soil  or  house  thereon  is  entitled,  is  a  cause  of  action,  as  an  injury  to  the  right,  although 
no  immediate  damage  ensues ;  and  no  fresh  cause  of  action  accrues  hy  Uio  occurrence  of 
subsequent  damage.  Therefore,  to  an  action  for  damage  caused  by  such  withdrawal,  it  is 
a  good  answer  that  a  prior  action  has  been  brought  for  damage  consequent  upon  the 
wrongful  act,  and  an  accord  and  satisfaction  agreed  to  and  performed  between  the 
parties. 

The  declaration  stated,  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendant,  as  hereinafter  mentioned, 
the  plaintiffs  were  seised  in  fee  of  certain  laud,  with  certain  houses, 
cottages,  and  other  buildings  erected,  standing,  and  being  thereon, 
which  said  land,  houses,  and  cottages,  and  other  buildings  were  con- 
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tigaous  and  near  to  certain  other  land,  and  the  plaintifis  were  entitled 
to  the  Buppcrrt  of  their  said  land,  houses,  buildings,  and  cottages  by 
the  said  land  to  which  the  same  were  so  contiguous  and  near,  as 
aforesaid,  and  by  the  strata  under  the  same,  and  also  by  the  strata  of 
minerals  under  their  the  said  plaintiffs'  said  land,  of  which  last-men- 
tioned strata  they,  the  plaintiffs,  were  not  seised,  nor  did  the  same 
belong  to  them  ;  and  that  the  defendant  wrongfully,  carelessly,  neg- 
ligently, and  improperly,  and  without  leaving  any  proper  or  sufficient 
pillars,  or  supports  in  that  behalf,  and  contrary  to  the  custom,  and 
course,  and  practice  of  mining  used  and  approved  of  in  the  country 
where  the  mines  hereinafter  mentioned  are  situate,  worked  certain  coal 
and  other  mines  under  the  said  land,  houses,  cottages,  and  other  build- 
ings  of  the  plaintiffs',  and  under  the  said  land  so  contiguous  to  the 
same  as  aforesaid,  and  dug  for,  got,  and  moved  the  coals,  minerals, 
earth,  and  soil  of  and  in  the  said  mines,  and  by  reason  thereof  the  soil 
and  surface  of  the  said  land  of  the  plaintiffs  sank  and  cracked. 

The  second  plea  was,  that  after  the  committing  of  the  alleged  griev* 
ances,  and  before  this  suit,  it  was  agreed  by  and  between  the  plain- 
tiffs of  the  one  part,  and  the  defendant  and  one  Benjamin  Wright, 
since  deceased,  of  the  other  part,  in  the  manner  following  :  that  is  to 
say,  after  reciting  that  an  action  at  law  had  been  commenced  against 
the  said  Benjamin  Wright  and  the  defendant,  to  recover  compensa- 
tion in  damages  for  the  injury  done  to  certain  property  consisting  of 
•six  houses,  outbuildings,  land,  and  premises,  (being  the  land,  houses, 
cottages,  and  other  buildings  of  the  plaintiffs  in  the  declaration  men- 
tioned,) by  the  working  of  the  mines  under,  or  adjoining  the  same,  by 
the  said  Benjamin  Wright  and  the  defendant,  (the  damages,  injury,  and 
claim  in  the  declaration  above  mentioned  being  the  same  damages 
and  injury  as  in  the  said  agreement  mentioned,  and  no  other  or  dif- 
ferent,) it  was  thereby  agreed  that  all  further  proceedings  in  the  said 
action  should  be  stayed,  upon  the  following  terms,  namely,  that  the 
said  Benjamin  Wright  and  the  defendant,  within  five  months  from 
the  date  thereof,  should  make  good  all  damage  done,  or  occasioned 
to  the  said  premises  as  aforesaid,  and  restore  and  put  the  same  in 
substantial  and  thorough  repair,  to  the  satisfaction  of  oolomon  Powell, 
of  Tipton  aforesaid,  surveyor,  and  with  such  good  and  sufficient 
materials,  and  in  such  manner  in  all  respects  as  he  should  require, 
and  thereupon  the  plaintiffs  accepted  the  agreement  in  full  satisfao- 
tion  of  the  damages  sustained  in  the  declaration. 

The  plaintiffs  new  assigned,  that  they  sued  not  for  the  damages, 
injury,  or  claim  in  satisfaction  and  discharge  of  which  the  agreement 
in  the  said  second  plea  mentioned  was  entered  into  and  performed, 
but  for  that  after  the  repairing  in  the  said  second  plea  mentioned, 
and  before  the  commencement  of  this  action,  by  reason  of  the  same  acts 
of  the  defendant  which  caused  the  damage  in  respect  of  which  the  said 
agi;eement  was  entered  into,  being  part  of  the  acts  in  the  declaration 
mentioned,  the  land  on  which  the  said  houses,  cottages,  and  other 
buildings  in  the  declaration  and  the  said  plea  mentioned  were  erected, 
standing  and  being  further  sank  in,  cracked,  swagged,  and  gave  wuy, 
by  reason  whereof  the  said  houses,  cottages,  and  other  buildings  so 
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repaired  as  in  the  second  plea  mentioned,  and  other  houses,  cottages, 
and  buildings  of  the  plaintiffs  erected,  standing,  and  being  on  the  same 
land,  gave  way,  cracked,  sank,  and  were  displaced  and  distorted,  and 
became  ruinous,  fallen  down  and  destroyed,  and  thereby  became  of 
little  or  no  value  to  the  plaintiffs,  as  in  the  declaration  mentioned ;  and 
that  after  the  repairing  in  the  said  second  plea  mentioned,  and  before 
the  commencement  of  this  action,  the  defendant  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  leaving  any  proper  or  suf- 
ficient pillars,  or  supports  in  that  behalf,  and  contrary  to  the  custom 
and  course,  and  practice  of  mining  used  and  approved  of  in  the 
country  where  the  mines  hereinafter  mentioned  are  situate,  worked 
certain  coal,  and  other  mines  under  the  said  land,  houses,  cottages, 
and  other  buildings  of  the  plaintiffs  in  the  declaration  mentioned,  and 
under  the  said  land  so  contiguous  to  the  same  as  in  the  declaration 
mentioned,  and  dug  for,  got,  and  moved  the  coals,  minerals,  earth,  and 
soil  of  and  in  the  said  mines,  &c. 

Demurrer  as  to  that  part  of  the  new  assignment  which  related  to 
the  injury  caused  by  the  same  act,  which  was  the  subject  of  the 
former  action,  and  joinder. 

PhipsoTij  in  support  of  the  demurrer.^  The  question  is,  whether  the 
first  action  did  not  exhaust  the  plaintiffs'  right  to  redress.  The  plain- 
tiffs'right  was  infringed  upon  by  the  digging  there  complained  of,  and 
there  was  no  continuous  act  of  trespass  which  could  be  made  the 
subject  of  an  action  from  time  to  time.  The  Statute  of  Limitations 
would  run  from  the  time  of  the  original  excavation,  and  the  de- 
fendant was  not  liable  to  any  action  for  omitting  to  do  what  would 
prevent  any  further  injury.  CUffff  v.  Dearden,  l2  Q.  B.  Rep.  576. 
Damages  may  be  given  prospectively  where  the  injury  from  the  act 
complained  of  will  continue,  as  where  an  action  is  brought  for  injury 
to  a  servant,  damages  may  be  estimated  down  to  the  time  when  the 
disability  may  be  expected  to  continue.  HodsoUv.  Stallebrass^ll  Ad. 
&  E.  301.  The  right  of  action  having  once  accrued,  the  whole  damages 
must  then  be  recoverable,  and  it  will  be  found  that  the  cases  which 
may  appear  in  favor  of  the  plaintiffs,  such  as  Roberts  v.  Ready  16 
East,  215,  and  Oilhm  v.  Boadington^  Ry.  &  M.  161,  were  cases  in 
which  the  right  of  action  did  not  accrue  until  the  damage  consequen- 
tial upon  the  act  occurred,  as  pointed  out  by  Bayley,  J.,  in  Wordsworth 
V.  Barley y  1 B.  &  Ad.  391.  There  is  no  fresh  cause  of  action  from  the 
discovery  of  subsequent  damage,  but  it  is  limited  to  the  original  act, 
however  difficult  it  may  be  to  estimate  remote  consequences.  He 
referred  to  Fetter  v.  BecUe^  1  Salk.  11 ;  Sutton  v.  Clarke^  6  Taunt.  29  ; 
Lord  Oakley  v.  The  Kensing'ton  Canal  Company,  5  B.  &  Ad.  138 ; 
Howell  V.  Young,  5  B.  &  C.  259 ;  Thompson  v.  Gibson,  7  Mee.  &  W. 
456,  and  Holmes  v.  Wilson,  10  Ad.  &  E.  503.  If  the  damages  might 
have  been  taken  into  consideration  at  the  time  the  agreement 
was  made,  then  it  must  be  held  in  point  of  law  that  they  were  con- 
sidered. 


1  June  16,  before  Parke,  B.,  Alderson,  B.,  Platt,  B.,  and  Martin,  B. 
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Gray^  contra.  In  such  a  case  as  the  present  there  must  be  dam- 
age, as  well  as  an  act  done,  to  the  right  The  plaintiff,  being  entitled 
to  the  support  of  the  adjoining  soil,  does  not  acquire  a  right  of  action 
until  there  is  damage  by  the  removal.  How  can  it  be  said  that  injury 
has  been  caused  to  his  right  of  support  before  any  consequences  have 
arisen  from  the  removal  ?  Each  person  is  allowed  to  remove  his  own 
stratum,  so  long  as  he  does  not  injure  his  neighbour,  and  until  the 
injury  arises  the  removal  cannot  be  shown  to  be  wrongful.  The  con- 
sequences of  the  act  might  have  been  prevented  by  the  defendant  by 
artificial  support,  and  no  cause  of  action  would  then  have  arisen. 
Injury  of  this  kind  is  reaUy  of  the  nature  of  a  continuing  nuisance. 
Roberts  v.  Read  and  GiUon  v.  Boddingion  are  authorities  in  favor  of 
the  plaintiffs.  He  referred  also  to  Hambleton  v.  Veere^  2  Wm&  Saund 
169;  LUtleboy  \.  Wriffhtyl  Lev.  69,  and  Thompson  y.  Gribson.  It  is 
not  like  the  case  of  an  injury  to  an  abstract  right,  as  in  Ashby  v. 
WhUe,  2  Ld.  Raym.  938. 

[Parke,  B.  Would  not  abstaining  from  complaining  when  the 
act  was  done  be  evidence  of  want  of  right  ?] 

Our.  adv.  vult. 

Judgment  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  his  lordship  continued) : 
It  was  not  disputed,  that  the  agreement  mentioned  in  the  plea  and 
its  performance  were  an  answer  to  the  then  existing  cause  of  action ; 
and  the  only  question  in  this  case  is,  what  is  that  cause  of  action  ? 
Was  it  the  actual  damage  to  the  plaintiffs'  land  or  house,  or  injury 
to  the  plaintiffs'  right  to  have  their  land  and  house  supported  by  a 
stratum  of  coal  under  and  near  it,  so  that  when  any  part  of  the 
stratum  that  was  necessary  for  the  support  of  the  house  was  with- 
drawn there  was  a  cause  of  action,  although  no  actual  damage  was 
done  ?  Every  injury  to  the  right  imports  a  damage,  as  laid  down  in 
Ashby  V.  White^  by  Lord  Holt,  and  adopted  and  recognized  in 
several  other  cases  referred  to,  and  in  3  Sumner^s  American  Reports^ 
p.  196,  where  the  subject  is  fully  discussed,  as  well  as  in  Embrey  v. 
Owen^  6  Exch.  Rep.  353 ;  s.  c.  4  Eng.  Bep.  466.  We  think  this 
action  is  for  an  injury  to  the  right,  and  consequently  there  was  a 
complete  cause  of  action  when  the  wrong  was  done,  and  not  a 
new  cause  of  action  when  damage  was  sustained  by  reason  bf 
the  original  wrong.  When  so  much  of  the  coal  or  stratum  was 
taken  away  as  to  deprive  the  plaintiffs'  house  and  land  of  the  support 
to  which  the  plaintiffs  were  entitled,  a  cause  of  action  arose,  although 
no  actual  damage  accrued  by  the  sinking  of  the  land,  or  the  falling 
of  the  house,  or  any  part  of  it,  or  even  by  that  part  being  cracked  or 
displaced ;  although  it  would  not  be  easy  to  prove  that  the  essential 
part  of  the  support  was  withdrawn,  unless  some  actual  effect  on  the 
land  or  structure  was  produced.  For  this  reason  the  plaintiff  would 
have  a  right  to  recover  the  full  compensation  for  the  damage  to  the 
fabric,  and  if  they  had  already  obtained  a  verdict,  with  damages,  they 
must  be  presumed  to  be  satisfied  for  all  the  consequences  of  tiie 
wrong ;  and  if  instead  of  having  the  verdict,  they  had  received,  with 
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their  ovrn  consent,  satisfaction,  such  satisfaction  is  to  be  considered 
to  compensate  for  all  the  consequences  of  the  wrong.     It  remains  to 
consider  some  cases  cited  on  the  argument  before  us  and  relied  on, 
showing   that  the  limitation  of  actions  under  particular  statutes 
directed  to  be  brought  within  a  certain  time  from  the  act  committed, 
dated  from  the  period  when  the  consequential  damage  was  occa- 
sioned, and  therefore  it  was  said  the  damae^e  was  the  cause   of 
action.     These  statutes  mean,  no  doubt,  the  limitation  to  run  from 
the  act  that  is  the  cause  of  action ;  but  on  examining  the  cases,  they 
do  not  appear  to  be  for  injuries  to  rights,  which  this  is,  but  solely 
for  consequential  damage ;  and  therefore  they  do  not  apply.     The 
case  of  Roberts  v.  Readj  the  first  case  upon  the  subject,  seems  to 
have  been  an  action  for  depriving  the  plaintiff's  wall  of  the  support 
of  the  adjoining  land  in  the  street,  to  which  it  was  entitled,  by  alter- 
ing  the    natural  level  of  the  street,  in  consequence  of  which  the 
foundation  of  the  wall  was  exposed  to  rain,  the  flowing  of  water,  and 
frost,  and  the  wall  fell.     In  such  a  case,  there  was  no  right  of  action 
until  the  wall  itself  was  injured.  The  same  observation  appUes  to  the 
case  oiGilUm  v.  Boddingion.  It  seems  clear  that  the  damage  was  done 
by  the  sudden  flowing  in  of  the  water,  damaging  the  wheat  and 
wetting  the  machinery.     The  report  shows  that  the  wfifll  was  "  un- 
dermined," (that  is  the  expression  used,)  by  the  company  deepening 
the  dock ;  but  the  context  explains  that  the  word  is  not  to  be  under- 
stood to  mean  that  it  was  deprived  of  the  support  to  which  the 
plaintiff  had  a  right,  but  the  cause  of  action  was  from  the  making 
of  an  excavation,  the  consequence  of  which  was  the  water  of  the 
river  washed  away  the  soil  from  under  the  wall.  The  case  of  Sutton  v, 
Clarke  was  also  a  case  of  consequential  damage,  not  for  injury  to 
the   right.     We  think,  therefore,  th6  defendant  is  entitled  to  our 
judgment 

JtidgmefU  for  the  defendant. 


Worth  and  others,  Church-wardens  and  Overseers  of  East  Betford,  v. 

Newton. 

[July  7,  1854. 

AssistaaU  Overseer  —  Bond — Sureties — Incompatible  Offices. 

Tho  acceptance  of  the  office  of  overseer  does  not  operate  as  a  resignatioQ  of  the  office  of 
assistant  overseer,  under  59  Geo.  3,  c.  12.  And  even  assuming  that  those  two  offices  are 
incompatible,  where  sach  assistant  overseer  continues  to  perfonn  the  duties  of  assistant 
overseer  after  hia  appointment  as  overseer,  and  is  giultj  or  defalcations,  the  sureties  to  the 
hond  taken  under  toe  provisions  of  that  statute  are  liable. 

SeiMe,  that  the  offices  of  overseer  and  assistant  overseer  are  not  necessarily  incompatible. 

This  was  a  special  case  stated  without  pleadings  under  the  Com* 
mon  Law  Procedure  Act     The  action  was  brought  by  the  plaintiffs, 
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the  church-wardens  and  overseers  of  the  poor  of  the  parish  of  Bct- 
ford,  in  the  county  of  Nottingham,  at  the  time  of  commencing  the 
action,  against  tne  defendant  on  his  bond,  as  surety  for  John 
Shadrack  Piercy,  late  assistant  overseer  of  the  poor  of  the  said 
parish,  under  the  following  circumstances :  — 

In  1843,  John  Shadrack  Piercy  was,  according  to  the  provisions  of 
the  statute  59  Geo.  3,  c.  12,  nominated  and  elected  by  the  vestry  of 
the  said  parish,  and  appointed  by  two  justices  of  the  borough  of 
East  Retford,  assistant  overseer  of  the  poor  of  the  said  parish,  at  a 
yearly  salary  of  6d.  in  the  pound  upon  the  rates  annually  collected 
by  him.  Such  nomination,  election,  and  appointment  were  not 
limited  to  any  particular  period,  but  were  made  generally,  and  secu- 
rity was,  according  to  the  said  statute,  taken  for  the  faithful  execu- 
tion of  the  said  office,  by  a  bond  with  sureties  made  to  the  then 
church-wardens  and  overseers  of  the  poor  of  the  said  parish,  Tvhich  said 
bond,  and  the  condition  thereof,  are  of  the  tenor  and  effect  following, 
that  is  to  say :  "  Know  all  men  by  these  presents,  that  we,  John  Shad- 
rack Piercy,  of  East  Retford,  in  the  county  of  Nottingham,  surveyor, 
(naming  the  other  sureties,)  are  jointly  and  severally  held  and  firmly 
bound  to  William  Mee  and  John  Smith,  the  church-wardens,  and 
William  Baker,  William  Wilkinson,  William  Cart  Plant,  and  Rich- 
ard Watson,  the  overseers  of  the  poor  of  the  said  parish  of  East 
Retford,  in  the  sum  of  200t,"  &c.  This  bond  was  dated  the  8th  of 
July,  1843.  The  condition  was :  "  Whereas  in  and  by  an  act  of 
parliament  made  and  passed  in  the  fifty-ninth  year  of  the  reign  of 
his  late  Majesty  Greorge  the  Third,  intituled  ^An  act  to  amend 
the  acts  for  the  relief  of  the  poor,'  after  giving  certain  providons 
and  authorities  for  the  nomination  and  election  of  select  vestries  in 
manner  as  therein  mentioned,  it  was  enacted,  that  it  shall  be  lawful 
for  the  inhabitants  of  any  parish  in  vestry  assembled,  to  nominate 
and  elect,  and  afterwards  for  two  justices  to  appoint,  any  discreet 
person  or  persons  to  be  assistant  overseer  or  overseers  of  such  parish, 
with  such  salary  and  under  such  regulations  as  in  the  said  act  are 
directed,  and  that  it  shall  be  lawful  for  the  inhabitants  of  any  parish, 
upon  the  nomination  and  election  by  them  of  any  assistant  overseer  or 
overseers,  to  require  and  take  security  for  the  faithful  execution  of  his 
or  their  office,  by  bond,  with  or  without  surety  or  sureties,  and  in  such 
penalty  as  they  shall  think  fit,  and  every  such  bond  shall  be  made  to 
the  cnurch-wardens  and  overseers  of  the  poor,  and  may,  on  any 
breach  of  the  condition  thereof,  be  put  in  suit  by  and  in  the  name  of 
the  church-waidens  and  overseers  of  the  poor  for  the  time  being, 
by  the  direction  of  the  vestry  or  select  vestry,  for  the  benefit  of 
the  parish,  in  manner  as  therein  mentioned."  It  then  recited  that 
^'  John  Shadrack  Piercy  hath  been  duly  elected,  nominated,  and  ap- 
pointed assistant  overseer  of  the  said  parish  of  East  Retford,  and 
under  and  by  virtue  of  the  powers  of  the  said  act  of  parliament," 
and  the  defendant  and  the  other  persons  agreed  to  become  snietied 
for  him  for  the  due  execution  of  his  office.  And  then  it  provided, 
<<  That  if  Piercy  shall  firom  time  to  time,  and  at  all  times  during  the 
continuance  of  his  said  appointment,  or  of  any  future  appointment 
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or  appointments,  make  o^t  the  receipt  from  the  rate-books  of  such 
parish,  and  well  and  faithfully  collect  and  get  in  all  such  rates  and 
other  sums  of  money  as  he  may  be  directed  to  demand  and  obtain 
by  virtue  of  his  said  office,  and  do  also  relieve  all  vagrants,  and  make 
such  other  payments  out  of  the  moneys  he  shall  so  receive,  as  he  may 
be  directed  by  the  overseers  for  the  time  being  of  such  parish,  and 
of  the  vestry  or  select  vestry  thereof,  and  do  execute  all  orders  of 
payment  relating  to  or  concerning  the  said  parish,  and  do  from  time 
to  time,  and  at  all  times  when  required  by  the  said  overseers  for  the 
time  being,  or  vestry,  or  select  vestry,  render  a  just  and  true  account 
or  accounts  of  all  moneys  received  or  expended  by  him  to  the  person 
or  persons  duly  authorized  to  receive  the  same,  and  pay  over  to  him 
or  them  any  balance  that  may  be  found  due  on  such  account  or 
accounts,  and  do  also  faithfully  and  diligently  execute  his  said  office 
of  assistant  overseer  in  every  other  respect  according  to  the  several 
directions,  provisos,  and  regulations  of  the  said  recited  act,  or  any 
law  or  laws  relating  to  the  poor  referred  to,  or  since  passed  or 
enacted,  then  the  within  written  obligation  shall  be  void,  or  else 
shall  be  and  remain  absolute."  The  said  bond  was  duly  executed 
by  the  said  William  Newton,  the  defendant  in  thb  action,  and  by 
the  other  parties  named  in  the  said  bond  as  obligors.  The  duties  to 
be  executed  by  the  said  John  Shadrack  Piercy,  under  and  according 
to  his  said  nomination,  election,  and  appointment  were  such  duties 
as  are  mentioned  in  the  condition  of  the  said  bond,  and  for  perform- 
ance  of  which  the  said  bond  is  conditioned.  The  said  John  Shadrack 
Piercy,  immediately  after  the  execution  of  the  said  bond,  entered 
upon  his  said  office  of  assistant  overseer  of  the  poor  of  the  said 
parish,  and  except  so  far  (if  at  all)  as  his  appointment  of  overseer 
hereinafter  mentioned  may  have  put  an  end  to  his  being  assistant 
overseer,  thenceforth  continued  to  act  as  in  execution  of  such  office 
until  the  month  of  March,  1852,  when  he  sent  a  notice  in  writing  to 
the  vestry  of  the  said  parish,  purporting  to  be  a  resignation  of  the 
said  offices.  The  said  John  Shadrack  Piercy,  from  the  time  of  the 
said  appointment  until  the  sending  in  such  notice  of  resignation  as 
aforesaid,  received  the  said  yearly  salary.  In  the  year  1849,  the  said 
*  John  Shadrack  Piercy,  being  duly  qualified,  was  in  due  form  of  law 
appointed  to  be  one  of  the  overseers  of  the  poor  of  the  said  parish, 
and  he  was  cdterwards,  in  like  manner,  from  year  to  year,  re- 
appointed such  overseer  of  the  poor  until  the  year  1852,  and  apted 
as  such  during  all  that  period.  In  the  annual  accounts  kept  by  the 
overseers,  and  audited  pursuant  to  the  orders  of  the  Poor  Law 
Board  during  the  y^ars  when  the  said  John  Shadrack  Piercy  was  so 
appointed  and  served  as  overseer  as  aforesaid,  the  salary  of  the  said 
John  Shadrack  Piercy,  as  assistant  ovgrseer,  was  regularly  charged 
and  allowed,  and  the  same  was  regularly  received  by  him  until  his 
said  resignation  of  the  latter  office;  and  the  said  John  Shadrack 
Piercy,  after  he  had  been  so  appointed  overseer,  continued  personally 
to  collect  the  rates,  and  do  the  several  other  acts  described  in  the 
condition  of  the  bond  as  the  duties  of  the  assistant  overseer  in  the 
same  manner  as  he  had  done  before  such  appointment  without  the 


666  COURT  OF  EXCHEQUER,  1854. 

Worth  V,  Newton. 

interference  of  his  co-overseers.  In  the  jfeai  1852,  afker  the  said 
resignation  of  the  said  John  Shadrack  Piercy,  as  such  assistant 
overseer,  it  was  discovered  that  a  certain  balance  was  due  from  him 
on  account  of  rates  and  moneys  collected  and  received  by  him,  in 
and  by  virtue  of  his  said  office  of  assistant  overseer  before  tixe  time 
of  his  said  appointment  as  one  of  the  overseers  of  the  poor  of  the 
said  parish,  and  not  duly  accounted  for  or  paid  over,  pursuant  to  the 
condition  of  the  said  bond ;  and  that*  a  certain  other  balance  was 
due  from  him  on  account  of  the  like  rates  and  moneys  collected  and 
received  by  him  as  aforesaid,  after  his  said  appointment  as  one  of 
the  overseers  of  the  poor  of  the  said  parish,  and  before  his  aaid 
notice  of  resignation  of  the  said  office  of  assistant  overseer,  and  not 
duly  accounted  for  or  paid  over  pursuant  to  the  said  condition.  And 
the  present  action  was  brought  to  recover  the  amount  of  both  auch 
balances  against  the  defendant  as  one  of  the  sureties  in  the  said 
bond.  The  balance  so  due  frongi  the  said  John  Shadrack  Piercy,  on 
account  of  the  said  rates  and  moneys  collected  and  received  by  him 
before  he  was  appointed  one  of  the  overseers  of  the  poor  of  the  said 
parish  has  been  paid  into  court  by  the  defendant  to  the  plaintiff 
since  this  action  was  brought,  as  being  recoverable  upon  and  by 
virtue  of  the  said  bond.  The  defendant  contends,  that  he  is  not 
liable  under  and  by  virtue  of  the  said  bond  for  the  said  balance  due 
from  the  said  John  Shadrack  Piercy,  on  account  of  moneys  collected 
and  received  by  him  since  his  appointment  as  one  of  the  overseen 
of.  the  poor  of  the  said  parish,  but  admits  that  he  would  be  liable 
for  the  said  balance  if  the  said  John  Shadrack  Piercy  had  not  been 
so  appointed,  and  had  not  been  one  of  the  overseers  of  the  poor  of 
the  said  parish  as  aforesaid. 

The  question  for  the  opinion  of  the  court  upon  the  case  above 
stated  was,  whether  the  defendant  was,  or  was  not,  liable  upon  the 
said  bond  in  respect  of  the  said  balance  of  the  said  rates  and  moneys 
so  collected  and  received  by  the  said  John  Shadrack  Piercy  after  Ins 
appointment  as  one  of  the  overseers  of  the  poor  of  the  said  parish, 
and  before  the  time  of  his  resignation  ? 

Hayes^  for  the  plaintiff.  The  strict  question  is,  whether  Piercy 
continued  to  be  assistant  overseer  after  1847.  He  was  so  de  faetOy 
because  he  continued  to  perform  all  the  duties,  and  although  he  also 

Performed  the  duties  of  overseer  he  was  not,  in  point  of  law,  overseen. 
%e  duties  of  the  two  officers  are  quite  distinct.  The  assistant  ov»^ 
seer  is  elected,  under  the  59  Geo.  3,  c  12,  by  the  vestry,  and  the  ap- 
pointment confirmed  by  the  justices  acting  ministerially.  He  is  to 
continue  assbtant  overseer  until  resignation  or  displacement  by  the 
inhabitants,  and  such  resignation  must  be  made  to  the  vestry  by  some 
formal  act.  The  overseers,  other  than  the  church-wardens,  are  appointed 
by  the  justices,  subject  to  an  appeal  Then  the  acceptance  of  this 
latter  office  does  not  operate  as  a  resignation  of  the  former.  The  law 
is  fully  discussed  and  laid  down  in  Rex  v.  PaUeson^  4  B.  &  Ad.  9, 
which  established  the  principle  that  the  acceptance  of  an  incompati- 
ble office,  though  it  may  beg  round  for  amotion,  does  not  operate  as 
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an  absolute  avoidance  in  those  cases  where  a  person  cannot  divest 
himself  of  an  office  by  his  own  mere  act,  bnt  requires  the  concurrence 
of  another  authority  to  his  resignation  or  amotion,  unless  that  author- 
ity is  privy  and  consenting  to  the  second  appointment.  Ah  pointed 
out  in  that  judgment,  if  this  were  otherwise,  this  anomaly  would  fol- 
low, that  a  public  officer  who  could  not  directly  resign  or  be  amoved 
without  the  concurrence  or  privity  of  a  superior  authority,  would  be 
able  to  accomplish  the  same  object  indirectly  by  an  acceptance  of  an 
incompatible  office.  The  assistant  overseer  is  not  the  servant  of  the 
overseer,  but  his  duties  are  distinct,  and  not  merged  in  those  which 
he  would  have  to  perform  as  overseer.  When  he  was  appointed  over- 
seer, assuming  that  his  acts  as  such  overseer  were  valid,  he  did  not 
receive  the  rates  as  overseer,  but  as  a  district  parish  officer.  No  one 
overseer  collects  the  rates,  but  all  must  be  considered  to  join  in  col- 
lectuig.  He  could  not  hold  both  offices,  for  then  he  would  have  to 
account  to  himself. 

Pashley^  for  the  defendant.  The  duties  of  an  overseer  are  various, 
such  as  to  make  rates,  to  inquire  into  settlements,  to  relieve,  to  make 
up  and  pass  accounts.  None  of  these  are  delegated  to  an  assistant 
overseer,  and  the  acceptance  of  the  duties  of  the  higher  office  must 
vacate  the  lower  office.  The  acceptance  of  the  new  incompatible 
office  vacates  the  former.  MUward  v.  Thatcher ^  2  Term  Bep.  81,  and 
Bex  V.  Patenum^  Ibid.  777. 

[Parke,  B.  How  do  you  answer  Rex  v.  PaUesan?'] 
The  distinction  between  the  cases  is,  that  there  the  office  was  a  cor- 
porate office,  which  the  individual  had  no  right  to  abandon  of  his 
own  will  and  pleasure.  The  assent  of  the  corporation  at  laree,  or 
some  select  body  of  it,  was  requisite,  and  therefore  the  surrender  of 
the  one  office  coold  not  be  implied  from  the  acceptance  of  the  other ; 
but  the  assistant  overseer  could  at  any  time  resign,  and  he  does  re- 
sign, by  publicly  performing  the  duties  of  overseer.  The  circumstance 
that  he  continues  to  receive  the  rates  is  immaterial,  for  it  is  not  as 
assistant  overseer,  but  as  overseer,  that  he  receives  them ;  and  it  is 
settled  that  a  single  overseer  may  act  independently  of  the  others. 
Morrell  v.  Martin^  5  Man.  &  6.  Sol.  He  referred  also  to  Reffina  v. 
Kensington^  12  Q.  B.  Rep.  654.  The  case  is  the  same  as  if  the  de- 
fendant had  been  surety  for  a  clerk  who  had  afterwards  become  a 
•  partner,  and  although  he  did  the  same  duties  as  when  he  was  clerk, 
the  surety  would^e  discharged.  He  cani\ot  be  compelled  to  hold 
the  office  of  assistent  overseer,  and  his  acts  show  that  he  has  resigned 
it 

JBdyeSy  in  reply.  A  man  cannot  resign  an  office  in  his  own  study. 
He  cannot  soliloquize  a  resignation,  but  must  intimate  his  intention 
to  the  persons  who  grant  the  office. 

[ Alberson,  B.  If  the  assumption  of  the  one  office  is  a  public 
matter,  is  not  that  a  resignation  of  the  other  ?] 

The  vestry  were  entitled  to  know  of  his  resignation  before  he  was 
^pointed  overseer.     It  is  not,  however,  conceded  that  he  ever  was 

47* 
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legally  overseer,  for  the  appointment  was  void  beoanse  of  his  holding 
the  other  office. 

Cfur.  ado*  vulL 

The  judgment  of  the  court  was  now  delivered  by 

Parks,  B.  (After  stating  the  facts  as  in  the  special  case,  his  lord- 
ship proceeded) :  The  question  is,  whether  the  defendant  is  liable  for 
breach  of  duty  by  Piercy,  in  the  interval  between  his  appointment  as 
overseer  in  1849,  and  his  resignation  of  the  office  of  assistant  ovorseer  in 
Afarch,  1852.  It  is  argued  that  these  aie  incompatible  appointments; 
and,  if  they  are,  the  second  appointment  vacates  the  first ;  and,  if  not, 
still,  the  situation  of  the  sureties  was  altered,  and  they  were  discharged 
as  to  this  part  of  their  liability.  In  the  first  place,  we  are  by  no 
means  satisfied  that  they  are  incompatible  offices.  We  think  jhey 
are  not  When  the  vestry  nominated  Mr.  Piercy  to  be  assistant  over- 
seer, under  the  59  Geo.  3,  c.  12,  s.  7,  and  the  justices  appointed  him 
to  perform  certain  of  the  duties  specified  in  the  warrant,  the  oveneerB 
were  legally  entitied  to  perform  all  the  remainder ;  and  there  is  noth- 
ing inconsistent  with  the  assistant  overseer  acting  by  his  appointment 
and  doing  the  specified  duties  with  a  salary,  and  the  reg^ar  overseer 
the  remainder.  It  will  be  found  that  there  is  nothing  in  the  act  which 
obliges  the  assbtant  overseer  to  account  to  or  obey  the  orders  of  the 
regular  overseers.  He  appears  to  be  an  independent  officer,  and  his 
connection  with  the  regular  overseers  is  in  name  only.  But  if  the 
offices  are  incompatible,  the  question  whether  the  second  appointment 
vacates  the  first,  or  itself  is  void  or  voidable,  depends  upon  the  appli- 
cation of  the  principle  laid  down  in  Rex  v.  PaUeson.  It  was  argued 
at  considerable  length  before  us,  that  the  (xinciple  was,  the  accept- 
ance by  the  holder  of  one  office,  of  another  incompatible  one,  did  not 
vacate  the  former,  unless  the  office  be  such  as  he  could  detennine  by 
his  own  act  simply,,  or  unless  that  authority  concurred  in  the  new  ap- 
pointment  which  could  accept  the  surrender  of  or  move  from  ibe  old 
one.  In  such  cases  only  there  would  be  a  valid  amotion  or  surrender. 
In  this  case,  the  office  of  assistant  overseer  was  an  office  to  which  the 
vestry  could  nominate  and  elect  a  person ;  and  two  magistrates  could 
appoint  the  person  so  nominated  and  elected  under  the  59  Geo.  3, 
a  12,  s.  7.  The  office  of  overseer  of  the  poor  was  in  the  appointment 
of  two  justices  of  the  peace,  one  being  of  the  quorum,  under  the 
43  Eliz.  c.  2.  The  power  of  amotion  could  be  exercised  by  the  vestry 
only,  under  section  7,  of  the  former  act     In  this  case,  ih&te  is  no  im- 

{>lied  amotion  from  the  old,  by  the  appointment  to  the  new  office; 
or  the  authori^  appointing  to  that  office  could  not  remove ;  nor  any 
implied  surrender,  because  the  same  authority  could  not  accept  a  soi^ 
render  of  the  old  office.  But  it  was  said  that  this  case  waa  within 
the  exception  pointed  out  in  Rex  v.  PaUeson^  inasmuch  as  any  assist- 
ant overseer  could  determine  his  office  by  his  own  act ;  and  if  such  an 
office  was  held' at  the  mere  pleasure  of  the  holder  and  determinable  at 
his  will  simply,  there  is  no  doubt  that  such  an  office  would  be  witiiin 
the  exception,  and  the  acceptance  of  a  new  and  incompatible  office 
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would  be  a  detennination  of  his  will  to  retain  tiie  old  one ;  bat,  to 
fall  within  the  exception,  the  office  must  be  one  detenninable  Bimply 
by  the  act  of  the  holder  indicating  that  he  will  hold  it  no  longer.     If 
a  formal  mode  of  determining  the  office  is  established  by  law,  the 
holder  cannot  dispense  with  it  of  his  own  mere  authority.     Now,  in 
this  case,  the  statute,  by  section  7,  provides  that  the  person  appointed 
to  be  an  assistant  overseer  shall  continue  in  the  office  until  he  shall 
resign,  or  the  inhabitants,  in  vestry  assembled,  shall  revoke  the  appoint- 
ment,  and  no  longer.     We  think  it  clear  that  the  resignation  here 
indicated  is  a  resignation  to  the  vestry ;  a  formal  notification  of  the  act 
of  giving  up  the  office  to  which  they  have  nominated  him;  on  which 
notification  they  may  act,  and  nominate  another  to  succeed  him  if 
they  please.     The  simple  will  and  pleasure  of  the  holder  to  give  up 
his  office  is  not  equivalent  to  this ;  and  the  statute  does  not  contem- 
plate the  determination  of  the  office  in  that  mode.     We,  therefore, 
think  the  office  of  assistant  overseer  is  not  determined  by  the  simple 
act  of  acceptance  of  an  incompatible  office.     The  offices,  however, 
being,  as  it  is  assumed  in  this  part  of  the  judgment  to  be,  incompati- 
ble, the  appointment  is  altogether  invalid  or  void,  or  voidable  only. 
There  can  be  no  doubt,  that,  on  that  assumption,  the  appointment  of 
overseer  would  be  vacated  on  appeal,  if  it  was  not  void.     In  either 
case,  the  assistant  overseership  continues.     Does,  then,  the  condition 
of  the  bond  apply  to  the  time  when  the  assistant  overseer  held  both 
offices,  of  assistant  overseer  and  overseer  ?    If  he  acted  as  overseer, 
and  did -all  the  acts  in  respect  to  which  he  is  charged  with  default  in 
the  character  of  principal  overseer,  the  bond  does  not  apply.     But  we 
collect  from  the  case  that  he  still  acted  in  every  respect  as  assistant 
overseer,  and  regularly  received  his  salary  as  such.     Then,  it  is  also 
said  that  the  mode  of  accounting  was  edtered,  and,  therefore,  during 
the  time  he  actually  held  both  appointments  the  surety  was  discharged 
But  we  do  not  see  that  any  alteration  was  made  in  the  mode  of  ac* 
counting  by  the  appointment  of  Kercy  to  be  overseer.     The  duties 
of  an  assistant  overseer  in  accounting,  and  in  every  other  respect,  are 
defined  in  the  warrant  of  appointment,  and  in  this  case  they  are  stated 
to  be  the  same  as  those  specified  in  the  condition.     The  assistant 
overseer,  by  the  condition,  is  to  account,  not  to  the  overseers ;  but 
when  required  by  the  **  overseers  for  the  time  being,  or  vestry  or  select 
vestry,  he  is  to  render  a  just  and  true  account  of  all  moneys  received 
or  expended  by  him  to  the  person  or  persons  duly  authorized  to  re- 
ceive the  same."*    Who  those  persons  are  is  not  stated  in  the  bond, 
but  he  .would  have  to  account  according  to  law.     And  the  statute 
4  &  5  WilL  4,  c  76,  s.  47,  then  in  f<»ce,  contains  provisions  on  this 
subject  for  accounting  once  a  quarter,  and  where  the  Poor  Law  Com- 
mission was  in  force  as  often  as  they  shall  require,  to  the  guardians, 
auditors,  or'  other  person  c^pointed  by  them.     By  the  7  &  8  Vict. 
c  101,  s.  32,  commissioners  may  combine  parishes  and  unions  for 
auditing  accounts,  and  require  auditors  to  be  elected ;  but  we  cannot 
find  any  act  which  directs  an  assistant  overseer  to  account  to  the 
regular  oveilseers.     The  only  alteration  as  to  accounting  that  the  ap- 
pointment of  assistant  ovarseer  to  be  overseer  makes  is,  that,  as  over- 
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seeri  he  would  be  less  likely  to  concur  with  the  other  overseeis,  of 
whom  the  others  would  always  be  a  majority,  in  calling  himself -to 
account.  But  this,  we  think,  is  much  too  remote  a  contingency  to 
affect  the  liability  of  the  sureties.  As  well  might  it  be  said  that  a 
diminution  in  the  number  of  overseers  (which  the  magistrates  might, 
in  their  discretion,  make)  would  lessen  the  chance  of  being  called  on 
to  account,  and  so  discharge  the  sureties.  Besides,  the  change  is 
made  not  by  the  obligee  of  the  bond,  but  by  the  justices.  Therefore, 
we  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

Judgment  for  ike  plamtifs. 


MAWsoN.tr.  Blane. 

Jane  30,  1854. 

Bill  of  Exchange  —  Lrfant  —  Ratification. 

The  defendant  having,  whilst  an  infant,  accepted  a  bill  of  exchange,  was  applied  to  alter  be 
became  of  age,  on  behalf  of  the  holder,  and  then  wrote  to  him  as  follows :  "  Tour 
brother  tells  me  yoa  are  very  uneasy  about  the  500/.  bill  drawn  by  Mr.  P.  upon  me. 
Fray,  make  yourself  easy  about  it,  as  I  will  take  care  that  it  is  paid,  and  Sir  Heniy  P. 
comes  to  England  in  June  "  :  — 


ffdd,  per  Parke,  B.,  and  Aldesson,  B.,  that  this  was  not  a  ratification  to  take  the 
out  of  the  statute  9  Geo.  4,  c.  14 ;  but,  per  Platt,  B.,  and  Martin,  B.,  that  it  was  a 
ratification. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange,  for  500L  against 
the  acceptor. 

Plea  —  Infancy. 

Replication — A  written  ratiJ&cation  by  the  defendant  after  he 
became  of  age.     Issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  Sittings  for  Middlesex,  in 
Easter  term,  it  appeared  that  the  bill  of  exchange  was  drawn  by  Mr. 
Pottinger  upon  the  defendant,  and  accepted  by  him.  Mr.  Pottinger 
was  the  son  of  Sir  H.  Pottinger,  who  was  at  that  time  abroad.  Ap- 
plication was  made  by  the  plaintiff's  brother  to  the  defendant  for 
payment,  who  stated  that  the  plaintiff  was  uneasy  about  the  bill, 
upon  which  the  defendant  gave  a  verbal  assurance  that  it  would  be 
paid.  The  plaintiff's  brother  then  desired  the  defendant  to  write  it 
down,  and  he  wrote  a  letter  in  these  terms :  — 

"  Dear  Sir :  Your  brother  tells  me  you  are  very  uneasy  about  the 
500L  bill,  drawn  by  Mr.  Pottinger  on  me.  Pray,  make  yourself  easy 
about  it,  as  I  will  take  care  that  it  is  paid,  and  Sir  Henry  Pottinger 
comes  to  England  in  June.     Yours,  faithfully,  S.  Blane." 

This  letter  was  treated  as  a  ratification,  and  the  defendant  arrested 
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on  a  eegriaSj  on  the  24th  of  February,  he  being  about  to  proceed 
abroad  with  hia  regiment  Bail  was  given,  and  at  the  trial  the  letter 
was  relied  on  as  a  ratification,  but  the  learned  judge  ruled  that  it  was 
not,  and  the  defendant  had  the  verdict,  with  leave  to  the  plaintiff  to 
moye  to  enter  it  for  him. 

A  rule  nUi  was  accordingly  obtained,  against  which 

James  and  Hawkins^  now  showed  cause.^  The  letter  is  no  ratifica« 
tion  of  a  debt  incurred  while  the  defendant  was  an  infant,  but  a  mere 
declaration  that  the  defendant  considered  himself  bound,  as  a  man  of 
honor,  to  see  that  the  plaintiff  did  not  lose  his  money.  There  is  no 
express  admission  of  an  existing  debt  coupled  with  an  unconditional 
promise  of  payment  At  the  most,  it  is  but  a  guarantee  that  he  would 
pay  it  if  Sir  Henry  Pottinger,  on  his  return,  did  not  do  so. 

Quain,  in  support  of  the  rule.  The  letter  was  a  ratification  within 
the  principle  laid  down  by  this  court  in  Harris  v.  Wall,  1  ExcIl  Rep. 
122.  Had  the  bill  been  accepted  by  a  person  on  behalf  of  an  aduu, 
and  this  letter  written,  it  would  have  amounted  to  an  adoption  of 
the  agency.  It  is  not  requisite  that  the  letter  should  amount  to  a 
firesh  promise.  The  letters  in  the  case  just  cited,  were  less  strong 
than  tiib  present,  for  the  phrases  used  were,  ^  the  matter  will  be  set- 
tled shortly,"  "  will  be  shortly  paid,"  &c.  The  whole  tenor  of  the 
letter  was  to  satisfy  the  plaintiff  that  he  would  be  paid,  and  that 
could  only  be  because  the  defendant  made  himself  liable. 

Cur.  adv.  vuU. 

June  28.  The  learned  Barons,  differing  in  opinion,  now  delivered 
their  judgments. 

Parke,  B.  The  question  in  this  case  was,  whether  a  letter  that  was 
written  by  the  defendant,  after  he  came  of  age  on  the  22d  of  Febru- 
ary, was  a  sufficient  ratification  of  a  promise  made  whilst  he  was  an 
infant,  to  satisfy  the  statute  of  the  9  Greo.  4,  a  14.  That  depends 
entirely  upon  the  construction  of  the  letter.  [His  lordship  then  stated 
the  facts.]  Now,  to  take  the  case  out  of  the  statute,  there  must  be 
either  a  promise  by  the  defendant  in  writing  after  he  came  of  full 
age,  or  a  ratification  of  the  prior  contract  The  term  ^  ratification," 
has  already  had  an  interpretation  given  to  it  in  Harris  v.  Wall;  and 
there  it  was  held,  that  a  ratification  means  such  a  ratification  as  would 
make  a  person  liable  as  principal  for  an  act  done  by  a  third  person  in 
his  name.  I  take  the  meaning  of  <^  ratification  "  to  be  different  firom  a 
promise.  It  is  an  admission  that  he  is  liable,  and  bound  to  pay  that 
debt  on  a  contract  which  he  made  when  an  infant ;  therefore,  in  order 
to  bring  the  case  within  Lord  Tenterden's  Act,  there  must  be  *^  ?^ 
mission  in  writing,  that  he  was  liable  to  pay  on  that  contract  which 


»  June  27,  before  Pabke,  B.,  Aldkrson,  B.,  Platt,  B.,  and  Mabtdt,  B. 
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he  made  when  he  waa  a  minor;  that  is,  he  was  liable  to  pay,  and 
bound  to  pay  his  acceptance,  bound  to  pay  in  prcesenti  the  acceptance, 
when  due.  Now,  so  understanding  the  meaning  of  the  term  ^'  ratify," 
I  was  of  opinion  at  the  trial,  and  I  still  continue  to  be  of  the  same 
opinion,  that  this  letter  does  not  amount  to  a  sufiEicient  acknowledge 
ment  of  his  liability  as  acceptor  of  the  bill ;  it  is  only  an  assurance. 
A  man  might  consider  himself  in  honor  bound  to  pay  the  bill,  and  it 
is  an  assurance  that  the  bill  would  be  paid,  not  a  recognition  of  being 
bound  to  pay  by  virtue  of  that  bill.  The  terms  of  the  letter  are : 
"  Your  brother  tells  me ; "  I  will  repeat  this  again :  "  Your  brother  tells 
me  you  are  very  uneasy  about  the  500^  bill ;  pray  make  yourself 
easv  about  it,  as  I  will  i^e  care  that  it  is  paid."  Not,  ^  Make  your^ 
sell  easy  about  it ;  you  are  sure  it  will  be  paid,  because  I  am  liable  as 
acceptor ; "  but,  ^'  I  will  take  care  that  it  is  paid,"  that  is,  he  means  to 
give  an  assurance  that  some  party  will  pay  it.  It  is  clear  who  be 
means  to  be  the  party  to  pay  it,  certainly  the  drawer  of  the  bill,  and 
that  the  means  of  payment  are  to  come  from  Sir  Henry  Pottinger ; 
and  he  assures  the  plaintiff  that  it  will  be  paid,  and  that  Sir  Henry 
Pottinger  will  come  to  England  in  June ;  he  points  to  him  as  the 
source  from  which  payment  is  to  be  derived.  My  opinion  waa  at  the 
trial,  and  still  is,  that  this  is  really  ^ot  any  admission  that  he  is  liable 
as  principal  in  virtue  of  that  bill  of  exchange,  that  is,  as  principal, 
liable  to  pay  the  debt  It  amounts  to  nothing  more  nor  less  than  an 
assurance,  that  the  plaintiff  may  be  calmed  in  his  feelings  on  the 
assurance  that  this  bill  will  be  sure  to  be  paid,  and  points  to  the  arri- 
val of  Sir  Henry  Pottinger  in  England,  in  June.  I  think  the  rule 
ought  to  be,  therefore,  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  I  do  not  think  this 
letter  a  ratification  at  alL  It  seems  to  me  that  the  party  did  not 
intend  by  this  writing  to  make  himself  any  more  liable  than  he  waa 
before.  He  was  not  •liable  before  as  an  acceptor,  because  he  accepted 
the  bill  when  he  was  an  infant.  He  says  Mr.  Pottinger,  who  drew  the 
bill,  was  liable,  and  he  meant  to  leave  him  so.  I  think  he  meant, 
also,  to  continue  himself  as  honorably  bound,  and  so  he  will  remain, 
to  pay  this  bill,  if  Mr.  Pottinger  did  not  do  so.  It  was  probably  for 
Mr.  Pottinger's  benefit  altogether,  according  to  the  probable  statement 
of  the  evidence ;  and  he  intended  to  induce  Mr.  Pottinger  to  pay  that 
bill,  which  he  was  bound  in  law  to  do ;  and  he  represented  to  this 

Earty,  that  he  thought  he  would  probably  be  able  to  do  it  as  soon  as 
is  father,  Sir  Henry  Pottinger,  returned.  All  that  this  letter  seems 
to  me  to  mean  is :  "  I  will  use  my  influence  with  Mr.  Pottinger  to  get 
him  to  pay  the  bill ;  and  I  state  to  you  further,  that  I  think  he  will  be 
able  to  do  it  by  the  kindness  of  his  father." 

Platt,  B.  I  entertain  a  different  opinion  from  my  learned  brothers 
who  have  delivered  their  judgment.  It  strikes  me,  that  this  is  a  rati- 
fication of  the  original  contract.  The  words  are  certainly  consistent  with 
that  construction.  He  says :  "  I  will  take  care  that  it  is  paid."  What 
was  the  defendant  ?     He  was  the  acceptor.     He  was  primarily  liable 


COURT  OF  EXCHEQUER,  1854.  663 

Mawson  v.  Blane. 

on  this  document  When  a  man  is  primarily  liable  on  a  docnment, 
and  he  says :  ^'  I  will  take  care  that  it  is  paid,"  surely,  the  necessary 
inference  is :  "  I  will  take  care  and  see  that  the  contract  is  performed. 
It  strikes  me  that  that  is  f  eally  the  meaning  of  the  phraseology  of 
the  letter.  But,  even  if  he  was  secondarily  liable,  I  say  it  is  enough ; 
because,  if  he  was  to  be  secondarily  liable,  because  he  had  accepted 
for  the  accommodation  of  another  party,  and  stood  in  the  relation  of 
drawer ;  still,  he  undertook  to  see  the  tlung  done.  Translated  in  that 
form,  that  is  the  case.  Therefore,  it  strikes  me,  I  own,  that  it  is  a 
ratification  of  this  contract.  But,  however,  I  must  say  I  am  not  at 
all  sorry  that  I  am  in  a  minority,  or  apparent  minority,  here,  because, 
if  the  judges  are  divided  in  opinion,  nothing  will  be  done  on  this 
rule ;  it  wiU  stand  as  it  does.  I  must  say  the  manner  in  which  this 
young  gentleman  was  entrapped  into  giving  this  letter,  without  being 
told  he  would  be  arrested  the  next  day  through  giving  it,  does  not 
encourage  me  to  entertain  feelings  very  jfavorable  to  the  present  plain- 
tiff; but  still,  it  is  my  duty  to  pronounce  my  decision  according  to  my 
opinion  of  the  law.  It  seems  this  was  manceuvred  out  of  him  on  the 
22d  of  February,  and  on  the  23d,  he  was  arrested,  and,  of  course, 
bail  was  found,  otherwise  he  would  have  lost  his  commission :  he  was 
going  abroad.  That  is  a  trick  which  takes  place  every  day,  not  to  be 
very  much  approved  of;  and,  it  seems  to  me  that  justice  will  ulti- 
mately be  done  in  this  case,  provided  the  court  allows,  as  I  think 
they  ought  to  allow,  a  nonsuit  to  be  entered,  instead  of  a  verdict, — 
because,  then  the  plaintiff  may  bring  his  action  again,  and  will  be  able 
to  tender  a  bill  of  exceptions,  otherwise  he  would  lose  that  benefit 
which  I  really  think  he  ought  to  have.  It  seems  to  me,  therefore,  that 
tMs  rule  ought  to  be  made  absolute. 

Martin,  B.  My  opinion  is,  also,  that  this  rule  ought  to  be  made 
absolute.  My  reason  for  that  judgment  is,  that  the  case  of  Harris  v. 
Wally  is  a  weaker  case  than  this  is ;  and  if  Harris  v.  Wall  be  law,  in 
my  judgment,  this  rule  ought  to  be  made  absolute.  Perhaps  if  I  had 
to  decide  on  this  point  de  novo^  I  should  not  agree  with  all  that  is 
stated  in  Harris  v.  WaXL  I  cannot  think  that  the  definition  of 
^'ratification  "  is  what  is  stated.  I  apprehend  a  ratification  is  an 
undertaking  by  a  person  after  he  becomes  of  full  age,  and  expresses 
that,  notwithstanding  he  is  aware  that  the  contract  which  he  entered 
into  when  an  infant,  is  void,  he  nevertheless  is  willing  to  affirm  it  and 
treat  it  as  valid ;  that  is  my  notion  of  a  ratification.  It  seems  to  me 
that  the  word  itself  expresses  that,  and  that  is  its  real  meaning ;  but 
I  adopt  the  judgment  of  the  court  in  Harris  v.  Wall^  and,  according 
to  the  best  judgment  I  can  form,  as  this  is  a  stronger  case  than  that, 
I  think  I  ought  to  act  upon  that  decided  case,  and  that  the  rule 
should  be  made  absolute. 

Parke,  B.     That  being  so,  the  court  being  equally  divided,  the 

rule  drops  altogether.  ,  , 

°  Rule  dropped. 
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June  15,  1854. 

Practice  —  Appeal  from  Judge  at  Cumbers  — Affidavits. 

Where  a  judge  declined  to  make  an  order  to  give  the  plaintiff  his  costs  under  the  Coantr 
Courts  Ace,  13  &  14  Vict.  c.  61,  s.  13,  and  an  apphcation  is  made  to  the  court,  fresh 
affidavits  may  be  used  in  addition  to  those  made  use  of  before  the  judge. 

In  this  case,  an  application  had  been  made  to  Alderson,  B^  at 
chambers,  for  an  order  to  give  the  plaintilF  his  costs  under  the  13  & 
14  Vict  c.  61,  8. 13,  on  the  groimd  that  the  superior  courts  had  oon« 
current  jurisdiction  with  the  county  court,  over  the  cause  of  action. 
The  order  was  refused ;  and  a  rule  nisi  had  been  obtained,  calling  on 
the  defendant  to  show  cause  why  the  plaintiff  should  not  have  hia 
costs ;  against  which 

Qiuiin  now  showed  cause,^  and  was  proceeding  to  read  an  affidavit 
which  had  not  been  used  at  chambers,  when 

Lush  objected,  on  the  ground  that  it  was  an  appeal  from  the  judge 
at  chambers,  and  no  fresh  affidavits  could  be  used ;  the  question  being 
whether  the  decision  was  correct  according  to  the  materials  before 
the  judge. 

[Martin,  B.  In  Gibbons  v.  SpaMing,  11  Mee.  &  W.  173,  fresh 
affidavits  on  both  sides  were  allowed,  where  an  application  waa  made 
to  rescind  an  order  of  the  judge  for  a  capias^  under  1  &  2  Vict 
c.  110.] 

That  was  upon  the  words  of  the  particular  statute. 

Bv  THE  Court.  The  affidavit  may  be  used.  The  pbject  of  the 
court  is  to  ascertain  the  truth  of  the  facts  alleged. 

The  rule  was  then  argued  upon  the  merits,  cmd  finally  made  abso* 
lute. 

BmU  absohOe? 


1  Before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 
'  See  now,  17  &  18  "Vict.  c.  125,  as  to  the  use  of  additional  affidaTita  on  tiie  heazing 
of  any  motion. 
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Place  v.  Potts  and  another.* 

Jane  7,  1854. 

Shipping  —  Action  for  Freight  —  Payfnent  of  Freight  into  AdmiraUy 
Court  on  Monition  —  Jurisdiction  of  Court  of  Admiralty. 

To  an  action  for  freight,  the  defendants  pleaded  in  bar  of  the  farther  maintenance  of  the 
action,  the  hypothecation  of  the  ship  and  freight  hj  the  master,  a  sait  in  the  Admiralty 
Coart  b^  the  obligee  of  the  bottomry  bond,  a  monition  commanding  them  to  bring  the 
freight  into  that  coart,  and  that  the  freight  had  been  paid  in  by  them  pursuant  to  the 
monition :  — 

HeUt^  that  the  plea  was  a  good  answer  to  the  action,  as  the  Coart  *of  Admiralty  had  jnris- 
diction  to  decide  upon  all  claims  to  the  freight  so  paid  into  coart,  made  by  any  of  the 
parties  to  the  suit  before  it. 

The  Court  of  Exchequer  having  given  judgment  for  the  defendant 
on  a  demnrrer  to  a  plea,  the  plaintiff  brought  a  writ  of  error. 

The  pleadings  are  stated  in  the  report  below,  22  Law  J.  Rep.  (n.  s.) 
Exch.  269 ;  s.  c.  20  Eng.  Rep.  505. 

June  16.  Watson^  for  the  plaintiff  in  error.  The  judgment  below 
ifi  wrong.  The  proceedings  in  the  Admiralty  Court  are  no  bar  to  the 
present  action.  The  plaintiiis  here  are  nonparties  to  the  suit  in  the 
Admiralty  Court  They  are  merely  monished  to  bring  in  the  pro- 
ceeds of  the  wreck,  not  to  appear  to  the  suit.  A  judgment  in  the 
Admiralty  Court  being  a  jud^ent  in  rem^  no  doubt  mieht  have  been 
pleaded  in  bar.  Story's  Conflict  of  Laws,  par.  592.  6ut  the  mere 
pendencv  of  a  suit  cannot,  for  it  cannot  be  predicated  how  the  suit 
^dll  be  determined.  Probably  the  Court  of  Admiralty,  or  a  court  of 
equity  would  restrain  the  plaintiff'  from  enforcing  his  judgment,  if  the 
defendants  would  otherwise  have  to  pay  the  freight  twice.  There  is 
no  direct  authority  on  this  point  In  Ha/rmer  v.  Belly  7  Moore,  P.  C. 
267,  it  was  held,  that  proceedings  in  personam  in  one  court  could  not 
be  pleaded  in  bar  to  a  proceeding  in  rem  in  the  Admiralty  Court  A 
foreign  attachment  cannot  be  pleaded  as  an  answer  to  an  action,  un- 
less it  takes  place  before  the  action  was  commenced.  Babington  v. 
Babingtony  Cro.  EUz.  157 ;  Humphrey  v.  Bamsy  Ibid.  691 ;  and  Webb 
V.  HurreU,  4  Com.  B.  Rep.  287. 

[Cress WELL,  J.  The  question  is,  how  far  the  Admiralty  Court  can 
deal  with  the  money  paid  in.] 

The  Court  of  Amniralty  cannot  do  complete  justice  like  a  court 


1  Coram  Coleridge,  J^  AIaule,  J.,  Wiohtman,  J^  Cresswell,  J.,  Erlb,  J., 
Williams,  J.,  Crompton,  J.,  and  Ceowdee,  J. 
vol.  XXVI.  48 
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of  equity.  Duncan  v.  HP  Calmantf  3  Beav.  409 ;  and  The  Guardian, 
3  Rob.  93.  Prior  to  the  statute  3  &  4  Vict,  c  65,  the  admiralty  had 
no  power  to  deal  with  title  to  freight.  Holy  v.  Ooodsony  2  Mer.  77. 
And  that  statute  does  not,  it  is  submitted,  give  it  any  such  power. 
It  is  true,  Dr.  Lushington,  in  The  Dowthorpe,  2  W.  Blob.  365,  says, 
that  the  statute  virtuafly  confers  on  that  court  such  a  power,  but  that 
proposition  is  not  supported  by  any  decided  authority.  The  plea  is 
bad  for  this  further  reason,  that  it  does  not  allege  that  the  holder  of 
the  bottomry  bond  had  any  right  to  sue  in  the  Admiralty  Court.  It 
does  not  allege  that  the  ship  cmrived  in  port,  though  that  was  neces- 
sary to  give  i£e  holder  of  the  bond  any  right  whatever  to  recover  on 
the  bond. 

[Crompton,  J.  The  Admiralty  Court  had  jurisdiction  to  decide 
whether  the  ship  arrived  or  not] 

BramweU^  for  the  defendants.  The  defendants  have  been  com- 
pelled to  pay  the  freight  into  the  Admiralty  Court,  and  if  the  plain- 
tiff, in  that  court,  recovers  in  the  suit  there,  he  never  will  be  able  to 
get  his  money  again.  After  satisfying  the  claim  of  the  holder  of  the 
bottomiry  bond,  the  surplus  of  the  freight,  if  any,  will  be  paid  over  to 
the  plaintiff  in  this  action,  for  the  Acuniralty  Court  has  authority  to 
do,  and  will  do,  complete  justice  with  respect  to  the  funds  in  its  coor 
troL  This  is  confirmed  by  the  opinion  of  Dr.  Lushington,  in  The 
Dowthorpe.  The  Court  of  Admiralty  exercises  the  jurisdiction  alleged. 

WfxUon  replied. 

ChiT.  ado.  vutt. 

The  judgment  of  the  court  was  now  delivered  by 

CoLEBiDQE,  J.  This  was  an  action  for  freight,  and  the  defendants 
pleaded  in  bar  of  the  further  maintenance  of  the  action  as  to  38/6L 
Vis.  9^,  parcel  of  the  money  claimed,  the  hypothecation  of  the  ship 
and  freight  by  the  master,  a  suit  in  the  Admiralty  Court  by  the  ob- 
ligee of  the  bottom]^  bond,  a  monition  commanding  him  on  or  before 
a  day  named  to  brmg  into  the  registry  the  said  money  due  for  tiie 
freight,  to  abide  the  judgment  of  the  court  concerning  the  said  bond, 
or  to  appear  and  show  good  cause  to  the  contrary,  and,  further,  to  do 
and  receive  as  unto  law  and  justice  should  appertain ;  and  beins  un- 
able to  show  any  such  cause,  they  did,  in  obedience  to  the  momtion, 
after  the  commencement  of  the  action,  and  were  forced  to  pay  into 
the  registry  the  said  sum  of  money,  to  abide  the  judgment  of  the 
court  To  this  plea  there  was  a  general  demurrer,  and  in  the  court 
below  judgment  passed  for  the  defendants,  and,  as  we  think,  prop- 
erly. It  cannot  be  disputed  that  the  Court  of  Admiralty  had  auth<»r- 
ity  to  compel  the  defendants  to  pay  into  the  registry,  to  abide  its 
judgment  on  the  bottomry  bond,  the  amount  due  for  freight,  being 
the  very  sum  sought  to  be  recovered  in  this  action.  The  jurisdiction 
of  the  court  in  this  respect  is  perfectiy  well  established,  and  its  nature 
well  known.     The  suit  is  not  merely  against  the  person  of  the  ship 
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or  fireight  owner,  or  consignor,  or  consignee  of  the  goods,  but  against 
the  things  themselves,  the  ship,  or  the  freight,  as  the  case  may  be,  this 
latter  being  treated  not  as  a  chose  in  action^  but  in  esse^  and  repre- 
sented by  the  money  which  is  to  be  paid.  These,  then,  being  bronght 
into  the  registry,  and  under  the  dominion  of  the  court,  are  there  sub- 
ject to  its  judicial  disposition,  in  the  first  place,  for  the  purposes  of 
the  matter  immediately  in  issue,  the  claim,  namely,  of  the  obligee  of 
the  bottomry  bond.  There  may,  or  there  may  not  be  a  surplus  after 
satisfying  that  claim ;  but  the  jurisdiction  would  be  extremely  imper- 
fect if,  in  the  second  place,  on  the  supposition  of  there  being  a  sur^ 
{)lu9,  the  court  had  not  power  to  deal  with  that  also,  to  the  extent,  at 
east,  of  deciding  on  the  claims  to  it  of  all  the  parties  who  are  before 
it.  It  is  unnecessary  to  extend  this  to  those  who  may  claim  under 
them,  and  are  not  before  the  court  These,  whether  assignees,  in 
case  of  a  bankruptcy,  or  claiming  in  any  other  way,  will  not  be  pre- 
judiced in  their  nghts  of  action  by  this  adjudication  by  the  court,  on 
the  claims  of  those  who  are  before  it.  This  jurisdiction,  which  seems 
to  grow  almost  necessarily  out  of  the  admitted  nature  of  the  suit  in 
renty  we  find,  by  the  information  communicated  in  the  court  below 
to  the  very  learned  judge  of  the  Admiralty  Court,  to  be,  in  fact,  exer- 
cised, and  we  think  it  unnecessary  to  have  recourse  to  the  statute  of 
Victoria,  mentioned  in  the  argument,  in  order  to  support  the  juris- 
diction. In  this  view  of  the  case,  the  plea  seems  to  be  a  clear  answer 
to  the  action ;  the  very  subject-matter,  on  which  the  plaintiff's  claim 
in^  this  suit  rests,  has,  by  a  competent  authority,  been  taken  out  of 
the  hands  of  the  defendants  and  paid  into  the  registry,  to  ^bide  the 
din>08ition  of  the  court  in  the  suit  there. .  The  plaintiff  himself  is  also 
beiore  that  court,  in  the  same  suit,  and  will  receive  from  it  whatever 
he  is  ultimately  entitled  to  from  the  defendants.  This,  then,  is  in 
fact  a  payment  to  him,  and  it  would  be  a  manifest  injustice  if,  at  the 
same  tune,  he  could,  in  this  court,  compel  the  defendants  to  pay  the 
money  over  again  to  him.  He,  by  his  agent,  has  borrowed  and  had 
the  benefit  of  the  money  raised  by  the  bottomry  bond ;  by  that  ad- 
vance, in  fact,  the  freight  has  been  earned,  and  that  advance  the 
Elaintiff  has  not  repaid.  He  cannot,  therefore,  complain  of  this  effect 
eing  given  to  the  admiralty  proceedings.  The  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 
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Bishop  v.  Wraith.^ 

Noyexnber  7,  1853. 

Tenancffj  when  it  commences  under  a  Written  Agreement  in  the 

Absence  of  Express  Provision, 

In  the  absence  of  anj  eyidence  to  the  oontraiy,  the  tenancy  under  a  written  agreement  for 
tiie  hire  of  premises  at  a  yearly  rental,  from  year  to  year,  mnst  be  taken  to  b^in  from  the 
day  on  which  that  agreement  professes  to  have  been  executed ;  and  that  question  is  for  tfas 
judge  and  not  for  the  jury. 

Mr.  Brabtv^ell  moved  for  a  new  trial  on  the  ground  of  misdirection 
by  Pollock,  C.  B.,  at  the  last  Kent  Assizes,  when  a  verdict  passed  for 
the  plaintiff  for  AL  14^.  6^  The  declaration  contained  a  count  in 
trespass,  a  count  for  an  irregular  and  excessive  distress,  and  also  a 
count  for  money  had  and  received.  On  the  latter,  the  plaintiff  recov- 
ered a  verdict  for  4/.  14^.  %dL ;  and,  on  the  other  counts,  the  jury  found 
against  him,  under  the  direction  of  the  learned  judge.  The  plaintiff 
had  taken  a  farm  from  the  defendant,  and  the  question  was,  whether 
the  tenancy  existed  at  the  time  when  the  defendant  committed  the 
trespass  complained  of  by  putting  in  a  distress  warrant  The  plain- 
tiff came  into  the  farm  under  a  written  agreeihent,  dated  29th  Octo- 
ber, 1851,  at  a  rent  of  300^  per  annum,  payable  half-yearly ;  but  the 
agreement  was  silent  as  to  the  commencement  of  the  term.  The 
plaintiff  contended  that  his  tenancy  began  at  old  Michaelmas  day, 
and  in  proof  of  that,  showed  that  the  defendant  had  actually  given 
him  a  notice  to  quit  on  that  day,  though  he  had  subsequently  with- 
drawn it  on  the  ground  that  it  was  a  mistake,  and  that  the  tenancy 
began  on  the  29th  October.  The  plaintiff  also  relied  on  the  fact 
that,  when  he  entered  upon  the  farm,  he  paid  the  defendant  for  the 
tillage  from  the  11th  October  (when  the  old  tenant  went  out)  to  the 
29th  October.  The  defendant,  on  the  other  hand,  contended  that  the 
tenancy  did  not  begin  till  the  29th  October,  and  appealed  to  the  date 
of  the  agreement  m  support  of  that  contention.  The  Chief  Baron 
was  of  opinion,  with  the  defendant,  that,  as  the  agreement  bore  that 
date,  and  contained  no  express  statement  of  the  time  when  the  ten- 
ancy was  to  begin,  the  tenancy  must  be  taken  to  have  begun  on  the 
29th  October,  and  he  thereupon  directed  the  jury  to  find  for  the  de- 
fendant on  the  count  in  trespass. 

Bramwell  now  contended,-  that  the  date  of  the  commencement  of 
the  tenancv  was  a  question  of  fact  for  the  jury,  and  not  for  the  judge; 
and  that,  though  the  agreement  professed  to  have  been  executed  on 
the  29th  October,  it  might  weU  be,  as  was  often  the  case,  that  it  was 
reaUy  executed  on  another  day ;  and  that,  as  the  defendant  had  him- 
self given  a  notice  to  quit  on  the  11th  October,  and  the  plaintiff  had 


1  Carom  Pollock,  C.  B.,  Parke,  R,  Aldbrson,  B.,  and  Flatt,  B. 
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paid  him  tillage  from  the  11th  October  to  the  29th,  the  strong  prob- 
ability was,  that  the  plaintiff  was  correct,  and  that  the  tenancy  did 
not  commence  on  the  day  when  the  agreement  boie  date. 

Sed  per  Curiam.  In  the  absence  of  parol  testimony  to  explain  the 
agreement,  and  show  that  the  oarties  meant  the  tenancy  to  begin  at 
a  different  time,  the  date,  on  wnich  the  agreement  professes  to  have 
been  executed,  was  correctly  taken,  by  the  learned  judge,  to  be  the 
commencement  of  the  tenancy.  The  agreement,  in  effect,  says,  that, 
on  the  29th  October,  the  plaintiff  took  a  farm  from  the  defendant 
from  year  to  year,  at  a  certain  rent,  payable  half-yearly ;  and,  till  the 
contrary  be  shown,  as  was  not  the  case  here,  toe  parties  must  be 
taken  to  have  contracted  on  that  day  f<»r  a  letting  as  from  that  day. 
The  direction  of  the  Chief  Baron,  on  this  point,  was  quite  correct,  as 
it  was  his  duty  to  construe  the  agreement ;  and  the  defendant  was 
justified  in  putting  in  a  distress  for  rent,  due  up  to  the  29th  October, 
There  can,  therefore,  be  no  ride. 

Rule  re/used. 
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RsoiNA  V.  Oeoroe  Featherstonb.^ 

June  3, 1854 

Larceny — Avowterer — Delivery  by  Wife  of  Busband^s  Ooods. 

Delivery  by  the  wife  of  her  husband's  eoods  to  her  adulterer,  he  having  knowled^  that  she 
had  taken  them  without  her  hosband  s  authority,  is  sufficient  to  support  an  indictment  for 
larceny  against  the  adulterer. 

Where  a  case  was  reserved  for  the  Conrt  of  Criminal  Appeal,  and  the  judge  before  whom  U 
was  tried  died  before  it  was  signed,  the  oonrt  directed  it  to  be  signed  by  the  other  judge, 
who  was  in  the  commission. 

This  case  had  been  tried  before  the  late  Mr.  Justice  Talfourd,  who 
died  before  it  had  been  signed  by  him,  according  to  the  11  &  12  Vict, 
c  78,  B.  2.  Upon  application  to  the  court  on  a  former  occasion, 
(April  29,)  for  its  direction  under  the  circumstances,  the  court  directed 
that  it  should  be  signed  by  the  learned  judge  (Mr.  Justice  Wightman) 
who  had  been  in  the  commission  with  Mr.  Justice  Talfourd.  The 
case  was^  as  follows :  The  prisoner,  George  Featherstone,  was  tried 
at  the  last  Assizes  at  Worcester.  The  indictment  charged  him  with 
stealing  twenty-two  sovereigns  and  some  wearing  appareL  It  appeared 
that  the  prosecutor's  wife  had  taken  from  the  prosecutor's  bedroom, 


^  Coram  Lord  Campbell,  C.  J.,  Aldebsok,  B.,  Coleiudoe,  J.,  Martin,  B^  and 
Cbowdeb,  J. 
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thirty-five  sovereigns,  and  some  articles  of  clotliing^  and  that  when 
she  left  the  house,  Ae  called  to  the  prisoner,  who  was  in  a  lower 
room  with  the  prosecotor,  and  other  persons,  and  said:  "  George,  its 
all  right;  come  on.**  The  prisoner  left  in  a  few  minutes  afterwards. 
The  prisoner  and  the  wife  were  afterHrards  seen  at  various  places,  and 
eventually  traced  to  a  publio-house,  where  they  passed  the  ni^t 
together.  When  taken  into  custody,  the  prisoner  had  twenty-two 
sovereigns  upon  him.  The  jury  found  the  prisoner  guilty,  stating 
that  they  did  so  '^on  the  ground  that  he  received  ue  sovereigns 
firom  the  wife,  knowing  that  she  took  them  without  the  consent  of 
her  husband."  Whereupon,  the  judge  respited  the  judgment,  admit- 
ted the  prisoner  to  bail,  and  reserved  for  the  opinion  of  the  Court  of 
Appeal,  the  question,  whether  a  delivery  of  the  husband's  goods  by 
the  wife  to  the  adulterer,  with  knowledge  by  him  that  she  took  them 
without  her  husband's  authority,  vras  sufficient  to  maintain  the  indict- 
ment for  felony  against  him. 

No  counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J.  We  are  clearly  of  opinion  that  the  convic- 
tion is  right.  The  general  rule  of  law  is,  that  a  wife  cannot  be  guilty 
of  larceny  if  she  takes  her  husband's  goods.  There  is,  legalty,  no 
taking,  because  ihej  are  one  person  in  me  eye  of  the  law.  But  the 
rule  is  subject  to  this  qualification — if  she  commit  adultery,  she  has 
determined  her  quality  of  wife,  and  has  no  longer  any  property  in  her 
husband's  goods.  The  prisoner  is  to  be  considered  in  the  same  posi- 
tion as  if  he  had  taken  the  goods.  If  the  wife  commit  adultery,  and 
take  her  husbieind's  goods,  and  deliver  them  to  the  adulterer,  it  is 
felony  in  him,  because  no  consent  of  the  husband  can  be  presumed. 
It  is  a  stealing  by  the  prisoner,,  who  is  not  at  Uberty  to  avail  himself 
of  the  consent  of  the  wife,  as  showing  the  consent  of  the  dominus  of 
the  goods.  The  case  comes  within  me  express  authority  originally 
laid  down  in  Dalton,^  and  repeated  in  every  text-book. 

Aldebson,  B.  It  is  not  dear  that  the  adulterous  wife  may  be  con- 
victed, but  he  who  receives  firom  the  adulterous  wife  may  be  convicted. 

Conviction  affirmed. 


1  Balton's  Jnst  Peace,  853 ;  and  see  1  Riub.  Cr.  28,  hy  Greaves,  8d  ed. 
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Begina  v.  Larkin. 


Reoina  r.  Dennis  Larkin. 

» 

Juno  8,  1854. 

Pleading —  Scienier  —  Amendment. 

A  oount  for  receiriiiff  stolen  goods  alleged  that  die  prisoner  received  the  goods  of  A.  B^ 
"  he,  the  said  A.  B.,  then  knowing  them  to  have  been  stolen."  After  a  verdict  of  gniltj, 
the  counsel  moved  in  arrest  of  judgment  on  the  ground  that  the  wejader  was  omitted ;  but 

>  the  court  amended  the  /»unt,  by  striking  out  **  A.  B./'  and  substituting  the  name  d  tfie 
prisoner: — 

Bdd,  first,  that  the  oount  was  bad  as  it  was  originally  framed. 

Secondly,  that  the  objection  was  taken  at  the  proper  time. 

Thirdly,  that  the  indictment  was  not  amendable  after  verdict 

The  court  ordered  the  record  to  be  restored  to  its  original  state. 

Dennis  Larkin  was  indicted  at  the  quarter  sessions  at  Pontefract, 
in  the  first  count,  for  stealing,  on  the  3d  May  last,  at  Sheffield,  six 
pounds  weight  of  steel,  the  property  of  Abram  Brooksbank ;  and  the 
mdictment  contained  a  second  count,  which  was  in  the  following 
words :  ^  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  Dennis  Larkin,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  of  Shef- 
field aforesaid,  in  the  riding  aforesaid,  the  same  six  pounds  weight 
of  steel,  of  the  goods  and  chattels  of  the  said  Abram  Brooksbank, 
then  lately  before  feloniously  stolen,  taken,  and  carried  away,  then 
and  there  feloniously  did  receive,  he,  the  said  Abram  Brooksbank, 
then  and  there  well  knowing  the  said  last-mentioned  goods  and  chat- 
tels to  have  been  feloniously  stolen,  taken,  and  carried  away^' — iS'*^' 
duding  contra  formam  staiuH.)  On  the  trial,  no  evidence  was  omied 
on  the  first  count,  but  a  verdict  of  guilty  on  the  second  count  was 
returned,  the  error  not  having  up  to  that  time  been  observed  by  tiie 
court  After  the  verdict  had  been  recorded,  the  counsel  for  the  pris- 
oner moved  that  the  judgment  should  be  arrested,  on  the  ground 
that  the  indictment  did  not  allege  any  guilty  knowledge  in  the  pris- 
oner. The  counsel  for  the  prosecution  argued,  fijrst,  that  as  the 
objection  had  not  been  brought  to  the  notice  of  the  court,  by  demur- 
rer or  otherwise,  before  the  jury  had  given  their  verdict,  the  counsel 
for  the  prisoner  was  not  at  liberty  to  move  in  arrest  of  judgment  at 
the  time  when  he  did  so  move.  Secondly,  that  the  second  count 
was  good,  it  being  allowable  to  reject  the  words  ''  the  said  Abram 
Brooksbank "  as  surplusage ;  for  which  he  cited  JR,  v.  Morris^  1 
Leach's  C.  C.  109,  4th  ed.  Thirdly,  that  the  indictment  might  be 
amended.  The  court  was  of  opinion  that  the  count  was  good  as  it 
stood,  but  they  amended  the  indictment  by  striking  out  "  Abram 
Brooksbank,"  and  substituting  for  them  the  words  ^  Dennis  Larkin" 
between  the  words  ^  he,  the  said,"  and  the  words  ^  well  knowing,"  in 
the  second  count,  so  that  it  correctly  alleged  a  guilty  knowledge  in 
the  prisoner;  and  sentence  was  passed  upon  him,  subject  to  the 
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opinion  of  the  Court  of  Criminal  Appeal  on  the  following  questions : 
I^irst,  whether  the  prisoner's  counsel  was  at  liberty  to  move  in  arrest 
of  judgment  at  the  time  when  he  did  move?  ^condly,  whether  it 
was  not  allowable  to  reject  the  words  ''the  said  Abram  Brooksbank" 
as  surplusage,  so  that  the  second  count  was  good  as  it  originally 
stood  ?  Thirdly,  whether  the  court  had  power  to  amend  the  indict- 
ment in  manner  above  stated  ?  Fourthly,  if  the  conviction  is  bad, 
whether  a  fresh  indictment,  coirectly  alleging  the  guilty  knowledge, 
will  lie  against  the  prisoner  ?  ^       * 

Lord  Campbell,  C.  J.  By  the  14  &  15  Vict  c.  100,  s.  25,  every 
formal  defect  may  be  amended,  and  then  the  trial  is  to  proceed  as  if 
no  such  defect  had  appeared.  The  real  questions  in  tiiis  case  are, 
first,  whether  the  want  of  a  ^ scienter^  is  merelv  a  formal  defect; 
and,  secondly,  if  so,  whether  the  indictment  could  be  amended  after 
verdict. 

Hallj  for  the  Crown,  admitted  that  he  could  not  argue  in  support 
of  the  case  upon  those  grounds,  but  only  upon  the  ground  that  the 
name  of  the  prosecutor  m  the  second  count  might  be  rejected  as  sur- 
plusage ;  citing  iZ.  v.  Morris. 

Heatany  for  the  prisoner,  contended  that  that  case  was  distinguish- 
Cible  from  the  present  one. 

Lord  Campbell,  C.  J.  How  can  the  name  be  struck  out  ?  The 
next  antecedent  to  which  the  word  '^he"  refers  would  still  be  the 
prosecutor,  and  not  the  prisoner.  In  iZ.  v.  Morris^  it  was  a  mere 
misnomer;  the  party  was  rightiy  described  as  to  his  surname,  but 
not  as  to  his  CImstian  name.  7he  objection  here  was  taken  at  a 
proper  time,  and  the  court  had  no  power  to  amend.  After  verdict 
the  amendment  was  a  nulli^,  and  the  record  should  be  restored  to 
the  same  state  as  it  was  before  the  amendment 

Cofmction  quashed.^ 


'  After  deliTering  judgment,  the  court  answered  this  question  in  the  affirmatiye, 
eiatin^  that  the  prisoner  could  not  be  indicted  again  for  stealing,  but  might  be  for 
receiving. 

9  The  court  intimated  an  opinion  that  the  prisoner  might  be  indicted  again  for  the 
receiving,  although  not  for  the  stealing.  In  tnis  case,  Alderson,  B.,  reprobated  the 
practice  of  setting  out  aU  the  preliminary  proceedings  not  material  to  the  real  questions 
intended  to  be  raised,  and  said  that  the  cases  should  be  seen  by  the  counsel  previously 
to  their  coming  before  the  court 
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Regina  V*  David  Pratt. 

Jane  3,  1854. 

Larceny  —  Assignment  for  Creditors — BailmenL 

The  prisoner  assigned  his  goods  to  trustees  for  the  benefit  of  his  creditors ;  bat  before  the 
trustees  had  taken  possession,  and  while  the  prisoner  remained  in  possession  of  them,  be 
removed  the  goods,  intending  to  deprive  his  creditors  of  them.  The  joiy  foond  that  dw 
goods  were  not  in  his  custody  as  agent  of  the  trastees :  — 

Hdd^  that  he  was  not  guilty  of  larceny. 

The  prisoner,  David  Pratt,  was  tried  at  the  last  January  Sessions 
for  the  borough  of  Birmingham,  for  having  stolen,  on  the  18th  May, 
1853,  one  die  lathe,  the  goods  of  Edward  Barker  and  another,  and  on 
the  19th  May,  in  the  same  year,  two  lathes,  the  property  of  the  said 
Edward  Barker  and  another,  and  was  found  guilty.  The  prisoner 
was  a  thimble-maker  and  manufacturer,  carrying  on  his  business  in 
two  mills,  one  a  thimble-mill,  and  the  other  a  rolling  mill,  in  the 
said  borough,  and  before  the  occurrences  hereinafter  mentioned 
he  was  the  owner  and  proprietor  of  the  proper^  mentioned  in 
the  indictment  On  the  14th  May,  1853,  the  prisoner,  being  in 
pecuniary  difficulties,  arranged  with  tiie  prosecutors,  Edward  Baiter 
and  William  Wayte,  creditors  of  the  prisoner,  and  with  Mr.  CoUis, 
an  attorney,  who  acted  on  their  behalf,  to  execute  an  assimment  to 
trustees  for  the  benefit  of  his  creditors ;  and  on  the  18th  A£iy  a  deed 
of  assignment  was  executed  by  him,  whereby  the  prisoner  assigned 
to  the  prosecutors,  as  trustees,  for  the  purposes  therein  mentioned, 
<<all  and  every  the  engines,  lathes,  rolls,  boilers,  furnaces,  horses, 
carts,  machinery,  tools,  and  implemqnts  of  trade,  the  stock-in-trade, 
goods,  wares,  merchandise,  household  furniture,  fixtures,  plate,  linen, 
china,  books  of  account,  debts,  sum  and  sums  of  money,  and  all 
securities  for  money,  vouchers  and  other  documents  and  writings, 
and  all  other  the  personal  estate  and  effects,  whatsoever  and  where- 
soever, save  and  except  leasehold  estates  of  the  said  David  Pratt,  in 
possession,  reversion,  remainder,  or  expectancy,  together  with  full  and 
£ree  possession,  right  and  title  of  entry  in  and  to  all  and  every  the 
mills,  works,  messuages,  or  tenement  and  premises  wherein  the  said 
several  effects  and  premises  then  were ;  to  have  and  to  hold  the  said 
engines  and  other  the  premises  unto  the  said  Edward  Barker  and 
T^oiliam  Wayte,  their  executors,  administrators,  and  assigns,  abso- 
lutely." The  deed  was  executed  by  the  prisoner  in  the  presence  of^ 
and  was  attested  by,  James  Rous,  who  was  a  clerk  to  Mr.  CoUis, 
and  who  was  not  an  attorney  or  solicitor.  On  the  Idth  May  the 
said  deed  was  asain  executed  by  the  prisoner  in  the  presence  of  Mr. 
Collis,  and  in  aS  respects  in  conformity  with  the  provisions  of  the 
68th  section  of  the  [Bankrupt  Law  Consolidation  Act,  1849,  with  a 
view  of  preventing  the  deed  from  operating  as  an  act  of  bankruptcy. 
The  deed  had  been  duly  stamped  on  its  first  execution,  but  no  second 
stamp  was  affixed  on  its  second  execution,  which  omission  was  made 
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ihe  ground  of  an  objection  to  its  receipt  in  evidence.  It  was,  how- 
ever, admitted,  subject  to  the  opinion  of  this  court,  if  it  became 
necessary.  At  the  time  of  the  first  interview  with  Mr.  CoUis,  on  the 
14th  May,  the  prisoner  said  that  he  had  stopped  work  altogether ; 
but  on  the  16th  it  was  arranged  between  him  and  Mr.  ColUs  that  the 
rolling  business  should  be  allowed  to  go  on,  to  complete  some  un- 
finished work.  Mr.  Collis  then  told  him  to  keep  an  account  of  the 
wages  of  the  men  employed  on  the  rolling  work,  and  to  bring  it  to 
the  trustees.  This  the  prisons  did  on  the  19th  May,  when  the 
wages  were  paid  by  the  trustees,  and  the  rolling  business  finally 
stopped.  On  the  nights  of  Monday,  the  16th  May,  and  of  every 
other  day  during  that  week,  the  prboner  removed  property  conveyed 
by  the  deed,  including  the  articles  mentioned  in  the  indictment,  from 
the  thimble  and  rolling  mills,  some  of  the  heavier  machines  being 
taken  to  pieces  for  the  purpose  of  removal,  and  hid  them  in  the  cel- 
lar and  other  parts  of  the  house  of  one  of  his  workmen.  Some  time 
afterwards,  and  after  the  sale  by  the  trustees  of  the  remainder  of 
the  property,  a  Mr.  Walker,  who  had  been  a  large  purchaser  at  the 
sale,  recommenced  the  business  at  the  thimble  and  rolling  mills,  and 
the  prisoner  acted  as  his  manager,  when  the  property,  forming  the 
subject  of  this  indictment,  was,  by  the  prisoners  directions,  brought 
back  at  intervals  to  the  mUls.  No  manual  possession  was  taken  by 
the  prosecutors  prior  to  the  removal  from  and  back  to  the  mills, 
but  the  prisoner  remained  in  the  possession  after  the  execution  of 
the  deed,  in  the  same  manner  as  before.  The  jury  were  asked  three 
questions,  which  were  put  separately :  First,  did  the  prisoner  remove 
the  property  after  the  execution  of  the  deed  of  assignment  ?  Secondly, 
did  he  so  act  with  intent  fraudulently  to  deprive  the  parties,  bene- 
ficially entitled  under  the  deed,  of  the  goods  ?  And  thirdly,  was  he 
at  the  time  of  such  removal  in  the  care  and  custody  of  such  goods 
as  the  agent  of  the  trustees  under  the  deed  ?  And  they  answered 
them  as  follows :  First,  he  did  remove  the  property  after  the  execu- 
tion of  the  assignment ;  secondly,  he  did  so  remove  it  with  such 
fraudulent  intent ;  and,  lastly,  he  was  not  in  the  care  and  custody  of 
the  goods  as  the  agent  of  the  trustees.  The  chairman  thereupon 
(being  of  opinion  that  the  two  affirmative  answers  would  support  a 
conviction,  notwithstanding  the  third  answer  in  the  negative)  di- 
rected the  jury  to  find  the  prisoner  guilty,  which  they  did. 

BUtleston^  {Field  with  him,)  for  the  prisoner.  The  general  rule 
applies :  ^'  Furtum  non  est  ubi  initium  habet  detentionis  per  domi- 
num  reL"  ^  In  some  cases  there  may  be  a  constructive  possession,  as 
in  the  instance  of  master  and  servant ;  but  in  this  case  there  was  no 
trespass,  and  the  property  did  not  draw  to  it  the  possession,  because 
that  is  expressly  negatived  by  the  finding  of  the  jury.  If  this  in- 
dictment be  sustained,  every  person  who  removes  goo<ls  conveyed  by 
a  bill  of  sale  may  be  guilty  of  larceny. 


^  See  per  curiam  in  Regina  y.  Tkurbom,  2  Car.  &  K.  880, 
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[Lord  Campbell,  C.  J.  In  Regina  v.  Reed^  18  Jur.  66 ;  s.  c.  34  Sng. 
Bep.  562,  it  was  decided  that  there  must  be  a  transmutatioii  of  pos- 
session.] 

WxUs^  for  the  Crown.  The  prisoner  was  bailee,  and  broke  bulk, 
whereby  he  determined  his  possession. 

LoBB  Campbell,  C.  J.  If  he  had  been  bailee  that  would  have 
been  so,  but  the  jury  have  negatived  the  bailment 

Conviction  quashed. 


Reoina  i;.  Edwabd  Samwats  and  Joseph  Wills* 

June  3,  1854. 

Larceny  —  Asporiaiion  —  OircumstaiUial  Evidence  —  Qmstrudive 

Possession. 

The  priBonen  were  chai^ged  with  stealing  four  sacks  of  barley  and  three  sack  bass  from  their 
master.  It  was  proved  in  eyidence  that  the  prisoners  and  one  B.  were  empiojed  bj  the 
prosecutor  to  wionow  barlej  which  ho  had  ifaixed  with  canuy  seed.  One  of  the  prisonen 
fetched  seyeral  sacks  from  the  prosecator's  house,  which  he  and  B.  filled  wiui  htaier. 
The  two  prisoners  then  sent  B.  home  before  the  usual  time.  At  twelve  o'clock  on  the 
night  of  the  same  daj,  the  carter  went  into  the  stable  with  a  lantern,  and  shortly  after- 
wards the  two  prisonen  entered  the  stable.  In  a  few  minutes  after  this  the  prosecutor 
saw  the  carter  in  the  loft  above  with  a  lantern,  and  found  the  two  prisoners  concealed 
under  straw  in  the  loft,  and  then,  in  a  dust-bin  in  a  stable  J)eneath,  hd  found  three  sacks 
full  of  barley  mixed  with  canary  seed,  which  he  swore  was  of  the  same  kind  which 
he  had  mixed.  It  was  no  part  of  the  duty  of  the  prisoners  to  place  the  barley  in  sacks, 
or  to  put  the  sacks  of  barley  into  the  dust-bin.  The  jury  found  both  the  prisoners 
guilty :  — 

Edd,  that  the  evidence  was  sufficient  to  support  the  conviction. 

The  foUowing  case  was  stated  for  the  opinion  of  this  court,  by  the 
chairman  of  the  General  Quarter  Sessions  of  the  Peace,  for  the  county 
of  Dorset. 

At  a  general  sessions  of  the  peace,  for  the  county  of  Dorset,  held 
at  Dorchester,  on  the  1st  day  of  March,  1854,  Edward  Samways  and 
Joseph  Wills  were  tried  before  myself  and  others  for  having,  whilst 
servants  to  one  John  Scutt,  feloniously  stolen,  on  the  14th  of  Febm- 
ary  last,  four  sacks  of  barley  and  three  sack  bags,  the  property  of  the 
said  John  Scutt,  their  master.  A  second  count  also  charged  them 
with  feloniously  receiving  the  same. 

The  evidence,  on  the  part  of  the  prosecution,  was  substantially  as 
follows :  '^  The  two  prisoners,  with  a  girl,  named  Emily  Burden,  were 
employed  on  the  14th  of  February,  1854,  by  John  Scutt,  the  prose- 
cutor, to  winnow  some  barley  in  his  bam,  and,  having  reason  to  sus- 
pect that  some  of  his  barley  had  been  taken  away,  the  prosecutcMr 
mixed  about. a  pint  of  canary  seed  with  the  barley  in  the  bam,  on  the 
said  14th  of  February,  before  the  two  prisoners  began  to  winnow  the 
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same ;  and,  during  the  afternoon  of  this  day,  one  of  the  prisoners, 
nanaely,  Edward  Samways,  was  seen  to  enter  the  prosecutor's  house 
and  bring  away  several  sacks  from  that  house  into  the  bam,  and, 
then,  he  and  Emily  Burden  filled  these  sacks  with  the  barley.  The 
prisoners  then  told  Emily  Burden  that  she  might  go  home,  although 
the  usual  hour  of  her  leaving  work  had  not  quite  arrived.  At  twelve 
o'clock,  on  this  same  night,  the  prosecutor,  John  Scutt,  and  his 
brother,  Robert  Scutt,  placed  themselves  to  watch  the  barn  and  the 
stable,  and  first  saw  William  Bowring,  the  carter,  enter  the  stable, 
with  a  lantern  in  his  hand ;  and,  soon  after  this,  they  distinctly  saw 
the  two  prisoners  enter  the  stable  also.  In  about  three  minutes  after 
this,  the  prosecutor  also  entered  the  stable,  but  found  no  one  there ; 
but,  upon  his  calling  out,  the  said  William  Bowring  cuiswered  from 
the  loft,  which  is  above  the  stable ;  and,  upon  the  prosecutor's  going 
up  a  sort  of  ladder  through  the  rack  into  the  loft,  he  saw  Wuliam 
Bowring  there  with  a  lantern,  and  then,  upon  moving  some  straw 
with  a  pike,  he  found  the  two  prisoners  concealed  under  the  straw. 
No  barley  and  no  sack  were  found  in  the  loft ;  but,  upon  the  prose- 
cutor's going  down  from  the  loft  into  the  stable,  there  and  in  a  bin, 
or  dust-coop,  which  was  in  an  aperture  of  the  wall  between  the  stable 
and  the  bam,  the  prosecutor  found  three  ^ks  full  of  barley,  and  that 
barley,  upon  examination,  was  proved  W  have  canary  seed  mixed 
with  it  The  prosecutor,  John  bcutt,  swore  to  his  barley,  (samples 
of  which  were  produced  in  court,)  not  merely  from  the  barley  being 
of  the  same  kincl  and  species  as  the  barley  which  he  had  in  his  barn, 
but  especially  from  the  fact  that  the  canary  seed,  which  was  found 
in  the  barley  taken  from  the  bam,  was  also  founa  in  the  three  sacks 
of  barley,  which  were  found  in  the  dust-bin  in  the  stable.  The  prose- 
cutor, John  Scutt,  also  swore,  that  it  was  no  part  of  the  duty  of  the 
prisoners  to  place  the  barley  in  sacks,  and  that  he  had  never  desired 
them  to  do  so,  least  of  all  to  place  the  sacks  containing  barley  in  the 
dust-bin  in  the  stable,  where  the  said  three  sacks  of  barley  were  found 
covered  over  with  dust  In  summing  up  this  evidence  to  the  jury,  I 
told  them  distinctly,  that  the  charges  against  the  prisoners  were  two- 
fold, and  quite  distinct  That,  with  regard  to  the  first  count,  which 
charged  the  two  prisoners  with  the  felonious  stealing  of  the  said 
several  chattels,  a  positive  or  constructive  taking  and  asportation  of 
the  barley,  or  the  bags,  one  or  the  other,  or  both,  must  be  proved, 
jointly  or  severally,  to  have  been  committed  by  the  prisoners ;  and 
that  it  was  for  them  the  said  jury  to  say  whether,  according  to  the 
evidence,  the  prisoners  were  proved  to  have  so  feloniously  taken 
away  and  appropriated  the  barley,  or  the  bags,  the  one  or  the  other, 
or  both,  belonging  to  the  prosecutor.  With  regard  to  the  second  count, 
which  charged  the  two  prisoners  with  having  feloniously  received  the 
said  four  sacks  of  barley  and  three  bags,  well  knowing  the  same  to  have 
been  feloniously  stolen,  I  most  distinctly  told  the  jury  that  they  must 
be  satisfied  (according  to  the  doctrine  laid  down  in  the  case  of 
Regina  v.  John  Wiley ^  as  reported  in  4  Cox's  Criminal  Cases,  41S ; 
8.  0. 1  Eng.  Rep,  667,)  that  there  was  "  an  actual  or  constructive  posses- 
sioA  "  of  the  stolen  chattels  by  the  prisoners,  one  or  both,  the  question 
VOL.  XXVI.  49 
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being  whether  the  prisoners  were  ever  seen  carrying  away  the  sacks  ot 
barley,  or  any  parts  or  portions  of  the  same :  or  whether  they  -were 
ever  seen  in  the  same  room  or  place  where  the  three  sacks  of  barley 
were  found  by  the  prosecutor,  the  evidence  showing  that,  although 
the  two  prisoners  were  seen  to  enter  the  stable  at  twelve  o'clock  at 
night,  William  Bowring  was  also  shown  to  have  entered  that  same 
stable,  with  a  lantern,  a  few  minutes  before  the  two  prisoners  entered 
that  stable ;  and  that  the  acts  imputed  to  the  prisoners,  mig^ht,  by 
possibility,  have  been  committed  by  William  Bowring.  The  juiy 
having  found  both  the  prisoners  guilty,  under  the  first  count  of  the 
indictment,  of  having  feloniously  stolen  the  said  barley  and  bags,  the 
court  sentenced  the  said  two  prisoners  to  twelve  calendar  months' 
imprisonment,  with  hard  labor;  but,  after  the  verdict  had  been  re- 
corded, and  the  sentence  had  been  passed  by  the  court,  the  counsel, 
on  the  part  of  the  prisoners,  appUed  to  the  court  to  grant  a  case  &f 
the  consideration  of  the  judges  of  the  Ck>urt  of  Criminal  Appeal,  on 
the  ground  that,  in  point  of  law,  the  jury  were  wrong  in  finding  the 
prisoners  guilty  of  stealing  the  four  sadcs  of  barley,  inasmuch  as  there 
was  no  evidence  to  show  that  the  prisoners  ever  had  the  said  four 
sacks  of  barley  in  their  possession,  or  that  they  had  ever  actuaUy  or 
constructively  teken  the  same  firom  the  prosecutor  with  a  felonions 
intent.  Whereupon  the  4lllurt  granted  a  case  for  the  consideration 
of  the  said  Couit  of  Criminal  Appeal,  and  respited  and  arrested  the 
judgment  passed  upon  the  said  two  prisoners,  who  are  now  in  prison. 
And  the  question,  which  I  now  most  respectfully  submit  to  the  coir* 
sideration  of  her  Majesty's  justices  of  either  benches,  and  barons  of 
the  exchequer,  in  pursuance  of  the  stetute  in  such  case  made  and 
provided,  is,  whether  the  above  facts  do  warrant,  in  point  of  law,  the 
finding  of  the  jury  in  this  case.  IL  F.  Yeatman, 

(^airman  of  the  Dorset  Cfeneral  Sessions* 

This  case  was  considered  on  3d  June,  1854,  by  Lord  Campbell, 
C.  J.,  Alderson,  B.,  Coleridge,  J.,  Martin,  B.,  and  Chowder,  J. 

FfodkSy  for  the  prisoner.  It  is  submitted  that  there  is  no  evidence 
di  an  asportation.  The  sacks  were  not  identified.  Both  prisoners 
were  found  guilty  of  stealing,  and  there  is  no  evidence  of  their  acting 
in  concert. 

Lord  Campbell,  C.  J.  There  is  overwhelming  evidence  against 
both  the  prisoners. 

The  other  learned  judges  concurred. 

Qmviction  affirmed. 
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Sale  by  Master  in  a  Foreign  Port  —  Master's  Avthority  —  Necessity. 

A  British  ihip  wu  sent  home  under  the  command  of  a  master  in  the  navjr,  who  was  placed 
in  charge  hy  the  naval  officer  commanding  on  the  station.  On  her  vojrage  she  met  with 
had  weather,  and  put  into  a  port  at  Fayal,  where  she  was,  after  surrej,  sold  at  pnUic 
auction  to  a  Portuguese  merchant,  hy  the  master :  — 

Hdd,  that,  no  necessity  being  shown,  and  the  proof  of  the  Talidity  of  the  sale  bj  the  law  of 
the  country  not  being  m^e  out,  the  sale  was  invalid  b^  the  Creneral  Maritime  Law,  and 
by  the  Law  of  England.    Possession  decreed  to  the  British  owner,  with  costs. 

This  case,  the  facts  of  which  were  remarkable,  was  argued  by 

Haggcurd  and  Tuoiss^  for  the  British  owner. 

Addams  and  Spinks^  for  the  Portuguese  purchaser. 

Dr.  LusHiNOTON.  As  I  understand  that  the  ship  which  is  the  sub- 
ject of  the  present  litigation  is  still  detained,  and  bail  has  not  been 
given,  I  have  been  very  anxious  to  dispose  of  this  case  at  as  early  a 
period  as  possible;  at  least,  at  as  early  a  period  as  would  enable  me 
to  pay  due  consideration  to  several  points,  of  no  small  difficulty,  that 
have  been  raised  in  the  discussion  in  this  case.  I  could  have  wished, 
indeed,  to  have  more  time  and  leisure,  and  to  have  placed  in  a  much 
more  lucid  order  the  observations  which  I  think  it  necessary  to  make ; 


580  HIGH   COURT  OP   ADMIRALTY,  1853. 


The  Eliza  Cornish. 


but  still,  it  appeared  to  me  better  to  omit  any  attempt  of  that  kind 
rather  than  incur  further  delay.  The  action  brought  is  technically 
called  a  cause  of  possession ;  but,  in  fact,  the  question  for  the  court 
to  try  and  decide  is  a  question  of  title,  to  determine  which  of  the 
parties  litigant  is  entitled,  not  only  to  the  possession  of  the  ship,  but 
to  a  full  right  of  property  in  her.  This  question  the  court  has  now 
ample  authority  and  jurisdiction  to  decide,  by  virtue  of  the  statute  3 
&  4  Vict,  c,  65.  The  limit  of  the  jurisdiction  of  the  court  of  admiralty 
in  causes  of  possession,  antecedently  to  the  passing  of  that  statute, 
it  would,  in  my  judgment,  be  wholly  impossible  to  define ;  suffice  it 
to  say,  that  I  think  this  suit  is  properly  brought  as  a  cause  of  posses- 
sion, and  that  in  such  case  the  statute  renders  it  my  duty  to  de€!ide 
upon  the  title  to  the  ship.  Perhaps  it  will  be  necessary,  in  the  course 
of  this  judgment,  to  enter  with  particularity  into  the  consideration  of 
some  of  the  facts  set  forth  in  these  proceedings ;  but  at  present,  in 
order  to  ascertain  the  questions  to  be  determined  in  the  cause,  I  think 
it  would  be  most  expedient  to  give  only  an  outline  of  the  case.  This 
vessel  was  originally  a  British  vessel,  and  the  property  of  a  British 
merchant,  who  has  instituted  the  present  proceedings.  She  'was  sent 
to  the  Psicific,  and  there  occupied  in  voyages  that  I  need  not  specify. 
Finally,  on  or  about  the  7th  November,  1851,  she  was  dispatched 
from  Valparaiso  to  Liverpool  with  a  very  valuable  freight  of  specie, 
silver,  and  some  other  merchandise.  In  the  course  of  that  voyage  she 
was  under  the  necessity  of  coming  to  anchor  at  Sandy  Point,  in  the 
Straits  of  MageUan,  a  convict  settlement  belonging  to  the  Chilian  gov- 
ernment. There  she  was  seized  and  taken  possession  of  by  an  over- 
powering force  ;*from  that  force  she  was  rescued  by  her  Majesty's  ship 
Virago,  commanded  by  Captain  Houston  Stewart  I  should  observe, 
that  it  appears  to  me  wholly  immaterial,  for  the  purposes  of  this  suit, 
whether  the  ship  was  rescued  from  insurgents  or  pirates.' 

Before  thi^  rescue  had  occurred,  the  master  and  supercargo  were 
murdered.  Captain  Stewart,  under  the  orders  of  Admiral  Moresby, 
who  commanded  upon  that  station,  placed  the  vessel,  which  had  been 
brought  back  to  Valparaiso,  under  the  command  of  Mr.  Bowden,  a 
master  in  the  navy,  with  directions  to  take  her  to  the  port  of  Liver- 
pool, whither  she  was  originally  destined.  Mr.  Bowden,  with  two  or 
three  petty  officers  and  some  seamen  in  her  Majesty's  service,  together 
with  the  remaining  part  of  the  crew  of  the  vessel,  took  charge  of  her, 
the  mate  and  several  of  the  crew  still  remaining  on  board  her,  and 
the  ship  proceeded  on  her  voyage,  as  I  understand  the  facts,  with  the 
same  treasure  with  which  she  had  been  laden  when  she  left  Val- 
paraiso originally,  it  having  been  rescued  from  The  Florida,  an 
American  vessel,  also  seized  at  3andy  Point  under  similar  circum- 
stances. In  the  prosecution  of  that  voyage,  in  consequence  of  con- 
trary winds  and  tempestuous  weather,  the  vessel  was  compelled  to 


^  This  question,  which  was  important  as  to  bounty  money  and  salvage,  under  the  IS 
&  14  Vict.  c.  26,  has  since  been  decided.  See  the  case  of  The  Magellan  Pirates^  25 
£ng.  Bep.  595. 
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take  shelter  at  Monte  Video,  where  she  arrived  on  the  23d  April,  1852^ 
and  was  detained  till  the  2dth  June  following ;  and  the  repairs  there 
done  amounted,  together  with  the  expenses,  to  875/. 

On  the  25th  June  she  left  Monte  Video  ifor  Liverpool,  but  having 
met  again  with  bad  weather  and  other  accidents,  she  was  compelled 
to  make  for  the  island  of  Fayal,  and  on  or  about  the  19th  August 
came  into  the  port  of  Horta.  Mr.  Bowden  then  adopted  the  follow- 
ing measures :  he  had  surveys  made  of  the  ship,  and  in  his  judgment 
it  appeared  inexpedient  to  repair  her,  and  accordingly,  with  the 
consent  of  the  superintendent  of  the  customs  in  that  island,  she  was 
Bcld  by  public  auction ;  the  cargo  was  transhipped  into  another  ves- 
sel, and  after  many  disasters  and  another  transhipment,  finally  reached 
England.  This  vessel,  The  Eliza  Cornish,  was  repaired  at  consider- 
able expense  by  the  purchaser  at  Fayal,  and  he  sent  her  on  a  voyage 
to  the  port  of  Bristol,  where  she  was  arrested  at  the  suit  of  her  original 
owner,  Mr.  Dean ;  and  I  have  now  to  determine  whether  Mr.  Dean 
is  entitled  to  have  possession  of  her  given  by  the  court,  whether  he  is 
entitled  to  the  property  in  her,  or  whether  the  sale  at  Horta  was  legal, 
and  the  Portuguese  purchaser  is  entitled  to  bold  her. 

Now,  I  may  here  mention,  that  there  does  not  appear  to  have  been 
produced,  and  for  what  reason  I  am  unable  to  say^  any  bill  of  sale 
whatsoever.  Of  course,  this  is  the  document  that  the  court  naturally 
looks  for  in  the  first  insteuice,  it  being  the  ordinary  title  by  which  any 
and  every  ship  is  held  which  is  sold ;  but  I  neither  find  any  bill  of 
sale,  properly  so  called,  nor  do  I  find  any  thing  equivalent  to  it,  or  in 
lieu  of  it.  I  am  therefore  left  to  conjecture  what  was  the  nature  of 
ihe  title  purported  to  be  given  by  those  who  sold  her.* 

Now,  the  above  is  a  very  imperfect  outline,  as  I  well  know,  of  the 
history  of  this  transaction ;  but,  as  I  mentioned  at  the  outset,  I  ab* 
stain  from  going  into  greater  detail  at  present,  because  I  must  neces- 
sarily do  so,  when  certain  particular  questions  arise,  hereafter.  I 
thinK,  however,  what  I  have  said  is  sufficient  to  lay  the  foundatioa 
for  the  following  leading  questions.  The  first  question  which  presents 
itself  to  my  mind  is,  by  what  law  is  the  court  to  be  governed  ill 
resolving  the  points  submitted  to  its  decision  ?  First,  am  I  to  take 
that  which  is  sometimes  called  the  general  maritime  law  of  all  nations 
engaged  in  marine  enterprises?  Secondly,  am  I  to  adopt  the  law  of 
England, which  may  be  different?  Or,  thirdly,  am  I  to  be  governed 
by  the  law  prevailing  at  Fayal  ?  Now,  these  are  questions  which 
require  great  considemtion,  and  respecting  which,  the  court  would  be 
reluctant  to  lay  down  any  rule  or  principle  beyond  that  which  is  indis- 
pensably requisite  to  the  decision  of  the  present  point  It  would  be 
rash,  indeed,  if,  in  matters  of  this  kind,  I  were  to  endeavor  to  recon- 
cile all  the  conflicting  cases,  and  to  extract  out  of  them  any  general 
rule,  when  I  find  so  many  minds,  of  great  ability,  talent,  and  research, 
have  certainly  abstained  from  any  thing  like  an  attempt  of  that  nature. 
The  court  must  ever  bear  in  mind  that  this  is  a  transaction  taking 
place  in  a  foreign  country,  and  in  which  the  interests  of  a  foreign 
subject,  resident  in  that  country,  are  concerned ;  but  the  court  must 
also  recollect  that,  in  the  same  transaction,  are  involved  the  interests 
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of  a  British  owner,  and  that  the  acts  done,  were  done  by  a  British 
subject,  authorized  in  some  way  or  other,  to  govern  and  to  dispose  of 
the  ship,  and  that  he  was  there,  not  as  a  permanent  resident —  I  am 
speaking  now  of  Mr.  Bowden  —  but,  as  an  individued,  by  an  acci- 
dent of  the  wind  and  weather,  compelled  to  put  in  for  a  temporary 
purpose.  There  is  a  wide  distinction  in  contracts  which  are  entered 
into  in  a  foreign  country  by  a  British  subject,  resident  there  for  a  per- 
manent purpose,  and  contracts  entered  into  by  a  British  subject  acci- 
dentally entering  it. 

First,  it  strikes  me  that  the  law  which  I  must  seek  to  administer, 
if  I  ani  able  to  discover  it,  is  the  law  maritime  —  a  law  which  has 
been  often  adverted  to  by  Lord  Stowell,  and  by  others  whose  lights  I 
seek  to  guide  me,  but  which  has  been  defined  by  none  ;  perhaps  it  is 
not  possible  to  define  it  with  great  accuracy,  because  the  law  of 
almost  every  foreign  country,  in  some  part,  differs  from  that  of  other 
foreign  countries ;  still,  it  is  an  expression  in  common  use,  and  I  ap- 
prehend it  is  intended  to  convey  the  meaning,  that  it  is  the  law  which 
generally  is  practised  by  maritime  nations.     I  think,  therefore,  this  is 
the  law  which  I  must  seek  to  discover,  and  I  must  not  deviate  there- 
from by  introducing  the  English  municipal  law,  unless  I  should  hap- 
pen to  be  compelled  to  do  so  by  virtue  of  statutes,  which,  of  course, 
it  is  my  duty  to  obey ;  because,  if  it  seems  fit  to  the  legislature  of 
this  country,  to  pass  any  act  which  is  intended  by  it  to  bind  foreign- 
ers, I,  sitting  here  as  a  judge  in  the  Instance  Court  of  Axlmiralty,  am 
clearly  bound  to  obey  that  statute,  even  though  that  statute  law  might 
not  be  consistent  with  the  law  maritime,  in  any  country  where  the 
transaction  took  place.     I  think,  also,  that  I  am  equally  prohibited 
from  giving  effect  to  the  law  of  the  island  of  Fayal,  unless  it  accords 
with  the  general  maritime  law,  or,  in  other  words,  unless,  upon  con- 
sideration of  the  peculiar  circumstances  of  the  case,  I  should  be  of 
opinion  that  the  lex  loci  contracts  is  a  part  of  the  general  maritime 
law,  or  ought  to  be  imported,  for  special  reasons,  into  this  cause. 
Without  saying  what  the  immediate  effect  would  be,  I  must  again 
^peat  what  I  said  before,  that  I  ought  to  exercise  great  caution  in 
dealing  with  the  interests  of  foreign  persons,  and  not  with  the  inter- 
ests of  British  subjects,  only.     In  the  many  cases  to  which  I  have 
resorted  for  information,  I  regret  to  say  this  distinction  does  not  seem 
to  have  been  always  perceived,  nor  always  kept  in  mind ;  I  mean 
that,  in  the  judgments  pronounced,  the  learned  judges  have  been  con- 
sidering the  cases  before  them,  and  have  not  recollected,  or  at  leajst 
not  stated,  with  any  clearness  or  precision,  any  difference  which  they 
might  think  existed  between  the  administration  of  the  law  as  related 
to  foreigners,  and  the  administration  of  the  law  as  related  to  British 
subjects.     That  would  appear  especisdly  so  with  respect  to  questions 
of  bottomry  and  hypothecation. 

In  the  very  commencement  of  Lord  Tenterden's  work  on  Ship- 
ping, to  which  I  was  referred  in  the  course  of  the  argument,  the 
general  law  as  to  the  sale  of  ships,  is  fully  discussed ;  and  I  say  the 
general  law  for  this  reason,  because,  without  occupying  time  by  read* 
mg  that  first  chapter  of  Lord  Tenterden's  work,  it  is  perfectly  inani- 
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fest  from  the  whole  of  that  chapter,  that  Lord  Tenterden  had  in  view 
the  general  maritime  law,  as  well  as  the  municipal  law  (A  this  coun- 
try. He  refers  to  writers  on  the  general  maritime  law,  such  as  Ameri- 
can and  others,  as  well  as  he  does  to  the  authorities  of  our  own 
courts  of  law.  I  take  it  to  be  a  principle  quite  incapable  of  being 
disputed,  that  ships  in  general,  cannot  be  sold,  save  by  an  instrument 
in  writing  ;  and  it  is  equally  clear,  that  such  instrument  in  writing, 
must  proceed  either  from  the  owners  or  some  persons  authorized  to 
act,  and  acting  as  their  agents,  or  else  by  the  decree  of  a  competent 
court.  The  master  in  general,  as  is  admitted  on  all  hands,  has  no 
authority  to  sell  the  ship ;  but,  whatever  opinions  may  have  been 
doubtfully  expressed  on  the  subject  -—  and,  certainly,  there  have  been 
many  opinions,  going  the  length  that  the  master,  under  no  circum- 
stances whatsoever,  can  sell — it  appears  to  me  clear,  upon  reason  and 
authority,  looking  at  what  the  law  now  is,  that,  in  case  of  necessity, 
he  must  be  invested  with  that  authority  and  power,  with  regard  to 
the  sale  of  British  ships  to  British  subjc^^. 

Lord  Gifibrd,  in  the  case  of  Robertson  v.  Cla/rke^  1  Bing.  445, 
which  is  cited  at  large  in  Abbott  on  Shipping,  laid  down  the  law  in 
as  clear  terms  as  I  think  it  has  been  expressed  by  any  other  judge, 
-whatever,  or  any  other  authority.  He  expresses  himself  in  these 
-words :  ^'  I  agree  that  it  is  not  sufficient  to  show  that  the  sale  was 
bondfide^  and  for  the  benefit  of  all  concerned,  unless  it  be  also  shown 
that  there  was  an  urgent  necessity  for  its  being  resorted  to."  Lord 
Tenterden  states  that  the  doctrine,  that  necessity  alone  can  justify 
the  sale  of  a  ship  by  its  master,  and  sustain  the  title  of  a  purchaser 
fiom  him,  is  in  strict  conformity  with  tiie  laws  of  other  maritime 
nations ;  and  that  is  a  most  important  passage,  because  it  shows  that, 
in  this  respect,  to  which  I  am  now  adverting,  the  law  laid  down  by 
the  highest  authority  in  this  kingdom,  is  precisely  the  same  law  as  is 
laid  down,  generally  speaking,  by  all  other  maritime  states ;  therefore, 
the  law  of  England  and  the  great  maritime  law,  are  in  conformity 
with  each  other.  Lord  Tenterden  cites  several  authorities  for  this 
position,  and  many  similar  authorities  might  easily  be  added,  and 
especially  there  might  be  added  many  authorities  from  American 
writers  and  American  reports. 

In  the  course  of  the  argument,  counsel  adverted  to  some  which 
appear  to  have  a  clear  bearing  on  the  question,  especially  the  case  of 
The  Schooner  TUton^  5  Mason's  Amer.  Bep.  465,  in  which  Mr.  Justice 
Story  delivered  a  very  able  and  elaborate  judgment.  But  it  is  unne- 
cessary for  me  to  do  more  than  mention  them.  And  there  is  not 
only  the  authority  of  Lord  Gifford  in  the  King's  Bench,  but  the  posi- 
tion is  laid  down  by  Lord  Tenterden  himself.  That  decision  of 
BM^ertsofi  v.  Clarke^  was  in  1824,  and  Lord  Tenterdai  published 
another  edition  subsequently  to  that ;  therefore,  there  is  his  own  con- 
firmation. It  would  only  be  a  waste  of  time  to  cite  further  authori- 
ties. The  doctrine  is  confirmed  by  Idle  v.  The  Royal  Exchange  As- 
surance Company^  8  Taunt  765 ;  3  Br.  A&  B.  161,  and  confirmed  by 
the  last  decision  of  ^  —  Hunter  v.  Parker,  7  MSc>  W.  322 ;  there- 
fore  it  may  be  taken  to  be,  beyond  all  doubt  and  question,  the  law 
of  this  country  as  well  as  the  law  maritime. 
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There  are  other  reasons  why  I  do  not  entar  into  this  point  more 
particularly^  and  among  these,  first,  there  is  no  authority  to  be  cited 
against  that  doctrine ;  secondly,  that  it  would  be,  in  my  judgment, 
most  dangerous  —  it  would  be  most  detrimental  to  the  interests  cl 
ship-owners  all  over  the  world,  to  confer  on  a  master,  by  law,  a  dlscve- 
tionary  power  of  parting  with  the  property  of  his  owners.  I  might 
enlarge  very  much  on  this  subject,  because  I  might  enter  into  a  consid- 
eration of  how  the  matter  would  affect  not  merely  the  interests  of  the 
owners,  but  the  confusion  it  would  create  as  to  the  interests  of  the 
insurer  and  the  insured.  That  is  a  matter  of  importance  to  be  con- 
sidered, and,  as  it  appears  to  me,  nothing  is  more  desirable  to  av<nd 
than  that  those  great  interests,  by  which  the  mercantile  navy  are  pto> 
tected  to  the  extent  they  are  by  insurance,  should  be  thro\7n  into 
confusion  or  weakened  by  the  introduction  of  any  diffsrent  prindpie: 
This  being  so,  to  render  valid  the  sale  by  a  master  there  most  exist  a 
necessity  for  that  sale ;  the  sale,  though  bond  fide  and  beneficial  to 
the  owners,  will  not  avail  without  necessity.  What  drcamstanoea 
constitute  necessity  cannot  witii  accuracy  be  defined.  I  might  say 
that  writers  have  strained  hard  to  anive  at  something  like  a  definitiiMat 
of  what  necessity  is ;  but  it  is  quite  obvious  that  necessity  must  depend 
on  a  combination  of  circumstances,  which  it  is  impossible  to  foresee^ 
and  impossible  duly  to  estimate.  In  my  judgment  it  would  be  more 
easy  to  state,  not  what  constitutes  necessity,  but  under  what  circnm- 
stances  necessity  cannot  exist  If,  for  instance,  the  ship  is  capable  of 
repair,  and  the  master  can  raise  money  either  on  the  bottomry  of  the 
ship  or  cargo,  then  I  conceive  tiiat  no  legal  necessity  can  exist  for  a 
sale ;  that  I  think  will  be  quite  clear. 

Then,,  having  thus  far  endeavored  to  dear  the  way,  I  must  now 
address  myself  to  the  determination  of  three  questions  of  a  lattier 
different  character,  namely,  first,  the  authority  of  Mr.  Bowden  to  sell; 
secondly,  the  existence  of  necessity  which  is  alleged  in  this  case ;  and, 
thirdly,  a  point  to  which  I  have  already  adverted,  whe&er,  under  the 
circumstances,  I  should  be  justified  in  this  case  in  administmng  any 
law  differing  from  the  general  maritime  law,  or,  to  use  another  mode 
of  expression,  ingrafting  a  peculiar  exception  upon  it.  To  proceed, 
then,  to  consider  what  authority  there  was  in  tlus  case  for  the  sale,  I 
must  look  to  the  position  in  which  Mr.  Bowden  was  placed.  For  this 
purpose,  I  deem  it  unimportant  whether  The  Eliza  Cornish  was 
rescued  from  insurgents  or  pirates,  for  whatever  may  have  been  the 

? roper  description  of  those  who  forcibly  took  possession  of  the  vessel, 
do  not  conceive  that  any  distinction  can  be  dmwn,  important  to  the 
result  of  this  case,  out  of  that  forcible  and  illegal  possession.  She 
was  rightly  rescued  by  her  Majesty's  ship  Virago ;  and  by  the  act  of 
Captain  Stewart,  and  the  authority  of  Admiral  Moresby,  I  think  tke 
command  of  her  was  duly  conferred  on  Mr.  Bowden.  I  am  of  ojho* 
ion,  looking  at  all  the  circumstances  of  this  case,  and  considering  the 
description  of  cargo  that  was  on  board  of  her,  that  Captain  Stewart 
may  have  been  fully  justified  in  intrusting  the  command  to  Mr.  Bow* 
den,  a  master  in  the  navy,  and  in  not  allowing  the  mate  to  take  the 
place  of  the  deceased  master.    It  is  tme  that  in  ordinary  cases,  apon 
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the  death  of  a  master,  the  first  mate  may  succeed  to  the  master, 
though  we  all  know  that  very  firequently,  nay,  I  may  say  constantly, 
this  course  is  interrupted  hy  the  interference  of  agents,  consuls,  or 
other  persons,  who  claim  to  have  interest  in  the  cargo ;  and  the  cir- 
cumslances  of  this  case  seem  to  me  to  have  made  it  nt  that  Captain 
Stewart  should  exercise  his  own  discretion  in  this  respect.  I  am  of 
opinion,  therefore,  that  Mr.  Bowden  was  duly  invested  with  all  legal 
authority  as  master  —  that  he  possessed  the  same  power  over  the  ship 
that  the  former  master  himself,  if  aUve,  would  have  had ;  but  I  cannot 
conceive  upon  what  principles  it  could  be  contended  that  he  possessed 
any  other  or  greater  power. 

It  is,  indeed,  alleged  on  behalf  of  the  Portuguese  owner,  that  by 
virtue  of  his  appointment,  Mr.  Bowden  had  full  authority,  as  master 
of  the  ship,  to  act  in  all  things  —  I  believe  I  am  citing  the  very  words 
—  to  the  best  of  his  judgment,  for  the  benefit  of  the  owner  and  all 
parties  concerned.  Now,  that  is  the  position  laid  down  by  the  Por- 
tuguese owner — by  virtue  of  his  appointment;  and  if  it  be  meant  by 
this  statement  that  Mr.  Bowden  had  the  same  authority  as  an  ordinary 
master,  I  concur ;  if  it  be  contended  that  he  haid  greater  power  and 
authority,  then  I  cannot  give  my  assent  to  the  proposition,  for  I  know 
of  no  rule,  I  know  of  no  principle  by  which  it  can  be  maintained,  that 
either  Admiral  Moresby  or  Captain  Stewart  had  or  could  acquire  any 
right  over  this  ship  which  would  enable  them  to  delegate  to  their  own 
appointee  any  greater  power  than  belongs  to  an  ordinary  master,  and 
certainly  not  what  is  contended  for  in  the  act  on  petition  —  an  arbi- 
trary power  to  dispose  of  the  ship  itself.  Whether  it  be  a  case  of 
salvage  or  not,  I  am  not  to  inquire ;  because  assuming  it  to  be 
such,  no  right  of  sale  was  consequent  on  the  right  of  claim  for  sal- 
vage. I  conclude,  therefore,  this  branch  of  the  inquiry  by  stating  my 
opinion  that  Mr.  Bowden,  as  relates  to  the  sale  of  this  ship,  was  an 
ordinary  master,  possessing  the  ordinary  power  and  authority  of  mas- 
ter, ana  no  more. 

I  will  now  refer  to  the  steps  adopted  in  the  island  of  Fayal,  which 
appear  to  be  as  follows :  Mr.  Bowden,  on  his  arrival  at  the  port  of 
Horta,  obtained  the  assistance  of  Mr.  Minchen,  her  Majesty's  vice- 
consul  at  that  place,  and  he  applied  to  a  person,  who  is  denominated 
either  the  director  or  superintendent  of  the  custom-house,  to  have  a 
proper  survey  of  the  vessel ;  and  very  fitting  measures  they  were  to 
be  taken.  Three  several  surveys  were  accordingly  made,  on  the  21st 
and  24th  August,  and  the  4th  September,  and  they  were  made  by 
persons  connected  with  the  ,custom-house,  and  to  these  surveys  I 
must  now  direct  my  attention.  They  are  found  annexed  to  the  affi- 
davit of  Mr.  Bowdeii,  and  in  the  document  marked  C.  Now,  the  first 
survey,  bearing  date  the  21st  August,  does  not  represent  the  vessel  to 
be  unseaworthy,  but  it  merely  states  the  loss  which  he  had  sustained 
with  regard  to  the  topmast,  and  other  matters  that  I  need  not  recapit- 
ulate, and  that  she  required  to  be  caulked,  not  making  any  water  in 
the  harbor.  That,  I  think,  is  the  substance  of  that  survey.  Then 
the  director  of  the  custom-house  appears  to  have  given  an  order  that 
this  survey  should  be  carried  into  eiiect,  by  doing  what  was  mentioned 
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in  the  survey  it8el£  However,  this  was  not  deemed  satisfactory, 
and  the  next  survey  which  we  have  on  the  petition  of  Mr.  Bowden 
takes  place  on  the  24th  August,  and  the  surveyors  there  reported  tiiat 
they  had  newly  examined  the  hull,  and  that  they  found  some  worm 
holes,  which  had  been  covered  hy  the  copper,  and  they  directed  that  the 
vessel  should  be  discharged  This  survey,  as  well  as  the  first,  took 
place  in  the  presence  of  Mr.  Lane,  who  was  agent  for  Lloyd's.  Next, 
the  cargo  having  been  taken  out,  and  the  vessel  discharged,  the  third 
survey  was  made  on  the  4th  September.  Then,  of  course,  there  was 
ample  opportunity  for  those  who  made  the  survey  to  ascertain  the 
precise  state  and  condition  of  the  vessel,  whether  capable  of  repair  of 
not,  and  what  was  the  extent  of  the  repairs  to  be  done,  and  what 
would  be  the  probable  amount  of  cost  They  report,  amongst  otha 
things,  that  the  hull  was  in  good  repair,  and  she  would  be  navigable 
when  certain  repairs  therein  stated  were  done ;  and  the  repairs  there 
stated  are  estimated  at  about  300/L  I  believe  I  have  stated  accurately 
the  summary  of  the  contents  of  that  survey* 

But  the  matter  does  not  rest  here.  Mr.  Bowden  was  dissatisfiedi 
and  the  course  which  he  adopted  I  must  now  advert  to.  The  pro- 
ceeding taken  by  Mr.  Bowden  was  not  founded  upon  any  furlha 
survey  under  the  authority  of  the  customs,  but  he  presents  a  petition 
on  or  about  the  10th  September,  stating,  for  the  reasons  therein  set 
forth,  that  he  considered  it  for  the  interest  of  all  concerned  to  sell  the 
vessel,  and  he  petitions  the  director  of  the  customs  to^ve  the  neces- 
sary directions  for  the  sale  of  her  as  customary.  The  petition  is 
granted.  The  vessel  is  sold  on  the  14th  or  Idth  September,  for  the 
price  of  185L  4«.  lOd.  In  considering  this  proceeding  by  the  director 
of  the  customs,  the  first  observation  that  necessarily  strikes  one  is, 
that  the  sale  neither  was  nor  could  be  justified  by  the  official  surveys 
already  had,  because  the  purport  of  these  official  surveys,  so  far  bom 
recommending  the  sale,  is,  that  the  vessel  was  reparable,  and  that 
at  the  expense  of  300/.  only. 

I  must,  observe,  I  cannot  but  entertain  some  Uttle  hesitation 
as  to  the  extent  of  consideration  to  be  given  to  the  proceedings 
of  the  superintendent  of  the  customs,  who  orders  the  surveys  to 
be  made,  orders  the  first  three  to  be  carried  into  execution  in  the 
way  he  has  done,  and  then,all  of  a  sudden,  without  a  fresh  survey, 
tipon  the  mere  representation  of  persons  acting  for  the  masta, 
gives  up  at  once  all  he  had  previously  determined,  and  orders 
the  vessel  to  be  sold  It  makes  one  distrust,  like  other  courts,  the 
proceedings  by  the  commissioners  of  wrecks ;  it  makes  one  dis- 
trust proceedings  by  superintendents  of  custom-houses ;  it  makes  one 
distrust  all  acting  under  the  advice  of  persons  of  that  description. 
Throughout  all  that  proceeding,  it  is  qmte  manifest  that  Mr.  Bow- 
den was  in  reality  not  governed  by  any  thing  that  was  done  at  the 
custom-house  —  not  at  all ;  it  was  a  mere  shadow ;  it  had  no  sub- 
stance, no  reality,  because  he  had  recourse  to  other  advice.  He  had 
an  examination  made  of  the  vessel,  in  the  fijrst  instance,  on  or  abont 
the  21st  August,  by  persons  on  board  her,  who,  at  that  very  early 
period  signed  the  letter  marked  A,  addressed  by  Mr.  Bowden  to  Mr. 
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Mincbin,  the  Britdflh  consuL  That  letter,  marked  A,  is  to  the  follow- 
ing effect :  ''  Sir :  I  have  the  honor  to  acquaint  you,  that  on  further 
examination  of  the  hull  of  this  vessel,  and  after  trying  the  planking 
in  several  places,  there  was  found  a  considerable  portion  of  her 
timbers  rotten  and  worm-eaten,  particularly  about  the  bends  and 
counter ;  so  much  so,  that  after  taking  into  consideration  the  expense 
and  loss  of  time  that  would  be  incurred  in  refitting  the  vessel, 
together  with  the  probability  that  the  bottom  would,  on  examination, 
prove  worse  than  the  upper  portion  of  the  huU;  taking  also  into  con- 
sideration  the  lateness  of  the  season  by  the  time  the  defects  could 
be  completed,  I  am  of  opinion,  with  all  my  officers,  and  likewise 
Captain  Langlois,  passenger,  that  The  Eliza  Cornish  is  totally  unfit 
and  unsafe  to  proceed  to  England  under  such  circumstances."  So 
that,  in  fact,  before  the  surveys  were  made,  this  gentleman  had 
entirely  made  up  his  mind  that  the  vessel  was  unfit  to  proceed  to 
England  at  alL 

Then,  again,  about  the  6th  September,  Mr.  Bowden  consults  the 
masters  of  other  vessels,  together  with  the  carpenter  of  a  vessel 
called  The  Peri,  and  these  persons  wrote  the  letters  marked  B  and  C. 
The  one  is  dated  the  24th  August,  merely  as  to  the  vessel  being  dis- 
charged ;  the  other,  which  is  marked  C,  is  to  the  following  effect : 
"  Agreeably  to  your  request,  we  have  been  on  board  The  Eliza  Cor- 
nish, and  have  examined  her.  We  report  as  follows :  The  outside 
plank  very  much  worm-eaten ;  in  fact,  a  perfect  honeycomb.  We 
stripped  the  copper,  and  found  the  plank  as  much  worm-eaten  as 
above  it  Budoer-head  sprung,  and  otherwise  bad,  requiring  a  new 
one.  Inside  survey:  The  apron  very  rotten.  The  breast-hook 
requires  fastening,  and  we  think  there  is  very  little  substance  to 
fasten  it  to.  We  found  the  ceiling  wet  through,  and  by  cutting  it, 
found  it  rotten,  and  timbers  very  much  so ;  and  after  considering  the 
lateness  of  the  season,  togetiier  with  the  cost  of  spars,  sails,  cordage, 
and  other  things  required,  we  axe  forced  to  say  that  she  should  be 
condemned  as  unseaworthy,  and  ever  will  be  so."  It  is,  then,  upon 
this  extra-official  survey  that  Mr.  Bowden  thinks  fit  to  act,  and  not 
upon  the  survey  taken  by  persons  appointed  by  the  officers  at  the 
head  of  the  customs. 

There  is  another  document,  marked  D,  signed  by  Mr.  Spooner,  the 
master  of  The  Sea  Fox,  in  which  he.  states  his  opinion.  It  is  in  the 
following  words :  "  I  have  sent  in  the  report  of  the  survey  which  you 
have  received,  which  was  impartial,  in  which  we  expressed  our  opin- 
ion freely.  In  this  I  shall  give  my  advice,  if  yon  think  it  worth  the 
while  to  take  it  The  brigantine  Eliza  Cormsh,  the  vessel  in  your 
charge,  is  neither  seaworthy,  nor  will  she  ever  be.  She  could  not  be 
repaired  in  this  port  at  any  rate,  as,  by  inspecting  the  outside  plank, 
she  must  want  a  new  bottom  altogether.  In  addition  to  the  report, 
I  should  say  to  you,  that  if  they  did  not  condemn  the  vessel  on  that 
report,  I  should  advise  you  to  abandon  her  at  once,  after  taking  out 
the  cargo  that  remains." 

I  cannot  help  saying,  that  though  it  might  be  an  instance  of  very 
laudable  anxiety  on  th^  part  of  Mr.  Bowden  to  get  the  best  informal 
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tion  he  could  as  to  the  state  and  condition  of  bis  vessel,  and  as  to 
the  steps  proper  to  be  adopted,  either  for  repairing  her,  or  having  her, 
what  is  called  in  this  letter,  condemned,  yet  I  think  it  must  be  appa- 
rent to  all,  that  it  is  impossible  to  mix  up  these  private  and  public  sur- 
veys together ;  and,  least  of  all,  could  it  be  contended,  that  the  course 
adopted  by  Mr.  Bowden  was  justified  by  the  surveys,  or  any  thing 
done  by  the  order  of  the  director  of  the  custom-house,  except  the 
order  to  sell,  which  was  founded  on  the  representation  of  Mr.  Bow- 
den himself.  Now,  I  cannot  help  thinking  that  the  result  of  the  con- 
sideration of  all  this  evidence  is,  that  there  was,  on  the  part  of  Mr. 
Bowden,  a  determination  to  sell  this  vessel,  founded  solely  on  private 
reports  which  Mr.  Bowden  caused  to  be  made,  and  not  on  the  official 
reports.  That  Mr.  Bowden  acted  according  to  the  best  of  his  judg- 
ment, for  the  benefit  of  all  concerned,  I  do  not  doubt ;  bat  that  tlus 
vessel  was  capable  of  being  repaired  at  Horta,  though  perhaps  at  a 
very  considerable  expense,  is  most  abundantly  clear,  for  she  was 
repaired  by  the  new  purchaser,  and  she  did  reach  this  country  as 
early  as  the  28th  November,  in  the  same  year.  The  order  forsale 
was  dated  the  10th  September ;  within  little  more  than  two  monliis 
the  vessel  was  repaired,  and  she  brings  a  cargo  to  the  port  of 
Bristol 

I  know  it  is  sometimes  contended,  that  it  is  hardly  fair  to  judge  by 
the  effect  of  subsequent  transactions ;  and  I  agree  in  some  measure 
with  that  argument ;  and  if  there  had  been  any  real  doubt  existing  as 
to  the  capability  of  the  repair  of  the  vessel,  I  would  not  have  rested 
on  the  mere  fact  that  subsequently  she  was  repaired,  and  came  to 
this  country.  But  there  is,  it  appears  to  me,  the  fact  of  the  capabil* 
ity  of  being  repaired  proved  by  her  coming  to  this  country,  wUch  is 
in  unison  with  all  the  official  reports  that  took  place  at  FayaL  It  is 
in  opposition  to  the  private  reports  and  the  surveys  taken  by  Mr. 
Bowden,  but  it  is  in  conformity  with  all  that  was  intended  to  be 
done  under  the  authorities  in  the  island  of  FayaL 

Now,  I  must  observe  upon  another  thing.  The  court  has  no  affi- 
davit, either  from  Mx.  Minchin,  the  vice-consul,  or  from  Mr.  Lane, 
Lloyd's  agent  This,  I  must  say,  is  an  absence  of  proof  which  there 
is  great  reason  to  complain  of  in  this  case.  I  must  consider  what 
these  gentlemen  did,  and  the  course  of  conduct  they  pursued.  It  is 
a  part  of  the  important  res  gestae  in  this  case,  what  those  who  had 
authority  in  the  island  of  Fayal  did  or  did  not  do ;  therefore,  thoogh 
the  means  of  forming  an  opinion  on  the  evidence  from  which  I  am  to 
judge,  are  exceedingly  defective,  yet  I  cannot  avoid  parsaing  tfe 
investigation.  In  a  place  like  the  islcmd  of  Fayal,  where  there  aie 
many  British  mariners,  the  person  who  represents  her  Majesty  &5 
consul  or  vice-consul,  is,  of  course,  an  important  personage,  to 
whom  masters  of  ships  might  very  properly  revert,  in  aU  cases  d 
difficulty. 

Again :  niider  similar  circumstances,  we  aU  know  there  is  no  persoa 
whose  advice  is  more  to  be  relied  upon,  in  ordinary  cases,  than  that 
of  Lloyd's  agent,  because  fortunately  it  so  happens  there  is  hardly 
any  port  touched  at  in  the  world  in  which  there  is  not  an  interes: 


r; 
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secured  in  this  country.  I  think,  however,  that  I  have  enough  to 
form  the  following  opinion,  namely,  that  these  proceedings  did  meet 
with  the  approbation  of  Mr.  Minchin,  but  there  is  no  proof  whatever 
that  Lloyd's  agent  concurred  in  that  opinion.  It  is  stated  that 
Lloyd's  agent  is  far  from  approving,  it  is  pleaded  that,  so  far  from 
approving  of  these  proceedings,  he  offered  to  advance  the  requi- 
site funds.  A  letter  has  b^en  annexed,  which,  supposing  it  is 
evidence,  establishes  that  fact  I  am  indined  to  come  to  the  fol- 
lowing conclusion  with  regard  to  that  letter;  it  is  admissible  for 
certain  piirposes,  but  I  am  not  satisfied  that  I  can  use  that  letter 
as  legal  evidence  to  prove  that  fact.  I  am  not  able  to  discover, 
with  respect  to  that  very  difficult  subject,  what  is  or  what  is  not 
evidence  in  correspondence  of  this  description  which  takes  place 
abroad,  or  that  any  very  definite  principle  can  be  laid  down  on  the 
subject ;  but  it  appears  to  me  to  be  the  safer  course,  on  the  present 
occasion,  not  to  consider  that  letter  as  any  evidence  of  the  fact  that 
Mr.  Lane  offered  to  advance  the  money.  Suffice  it  to  assume,  that 
the  sale  was  made  with  the  consent  of  Mr.  Minchin,  but  not  with 
the  concurrence  of  Mr.  Lane ;  the  rest  must  remain  in  the  obscurity 
in  which  the  parties  have  left  it. 

I  must  now  briefly  advert  to  what  was  done.  The  vessel  was 
refitted  at  an  expense  amounting,  as  stated  at  Fayal,  to  the  sum  of 
9292.,  but  that  included  all  the  expenses  incident  to  equipments ;  and 
I  am  by  no  means  satisfied,  on  the  evidence  before  me,  that  the 
repairs  necessary  to  be  done  to  enable  the  ship  to  complete  her 
voyage  would  have  amounted  to  such  a  sum.  I  rely  not  entirely 
upon  the  estimate  made  by  the  survey,  which  was  the  sum  of  300/, ; 
but  suppose  I  add  to  it  150L  or  200^ ;  it  is  scarcely  possible  to  sup- 
pose, if  this  estimate  was  made  by  a  person  of  any  competency  to 
perform  that  duty,  that  he  could  be  so  mistaken  as  to  estimate  that 
at  300/.  which  would  require  900/.  It  b  also  stated  that  a  further 
expeose  was  incurred  at  Bristol,  amounting  to  140/.  This  appears 
to  me  of  no  importance  whatever  in  the  solution  of  this  case. 

Under  these  circumstances,  assuming  that  the  sale  was  bond  fide ; 
assuming  that  it  was  advantageous  to  all  concerned,  which  is  a  great 
proposition  to  assume,  and  I  cannot  by  possibility  say  it  is  really 
true,  for  I  cannot  say  how  the  interests  of  the  underwriters  would  be 
affected,  and  they  are  persons  concerned ;  I  cannot  say  what  right 
the  owners  have  to  go  against  the  underwriters,  or  what  right  they 
have  to  resist ;  but  assuming,  for  the  purpose  of  argument,  that  it 
was  advantageous  to  all  concerned,  the  question  is,  whether  it  was 
necessary.  The  capability  of  repair  being  established,  were  there 
the  means  of  paying  for  that  repair  ?  *  Of  that  there  can  be  no  doubt, 
for,  to  say  nothing  of  hypothecation,  the  cargo  consisted  of  specie  in 
considerable  part,  and  presented  a  fund  ready  at  hand  for  the  dis- 
charge of  all  repairs ;  a  fund  which  was  actuaUy  employed  for  much 
less  important  purposes,  namely,  the  payment  of  expenses  incurred  at 
FayaL  Again ;  I  say,  without  attempting  to  define  what  constitutes 
necessity,  I  cannot  bring  myself  to  entertain  a  shadow  of  doubt, 
that  where  a  ship  is  capable  of  repair,  and  where  means  exist,  by 
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hypothecation  or  otherwise,  of  paying  for  those  repairs,  no  necessity, 
in  the  legal  sense  of  the  term,  can  be  said  to  exist.  If,  then,  neces- 
sity is  an  indispensable  ingredient,  in  a  case  of  this  description,  to 
warrant  a  sale,  here  it  is  not  to  be  found ;  and  consequently  I  am 
of  opinion,  that  by  the  general  maritime  law,  and  the  law  of  Eng- 
land, no  legal  transfer  of  the  property  in  the  ship  took  place  by  this 
Bale. 

I  have  not  quite  finished  jny  task,  but  I  am  approaching  to  the 
conclusion  of  it.  It  remains  to  be  considered  whether  I  am  justified 
in  ingrafting  any  exception  upon  this  law  from  a  consideration  of  all 
the  other  facts  appearing  in  this  case.  It  is  contended,  and  yerj 
properly  so,  that  this  sale  was  legal  according  to  the  law  prevailing 
in  the  island  of  Fayal,  and  that  law  is  certified  by  two  gentlemen 
said  to  be  cognizant  of  it  Now,  the  law  said  to  prevail  in  this 
island  is,  that  the  commissioners  of  the  customs  may  sell  the  ship, 
with  the  consent  of  the  master,  when  it  is  not  worth  the  expense  of 
repairing  and  outfitting ;  and  then  I  must  add  these  important  words, 
"  but  there  must  first  be  surveys  thereof."  What  is  meant  and 
intended  by  this  affidavit  ?  This  affidavit  is  in  these  words.  I  had 
better  read  it,  for  it  is  very  material.  After  stating  how  well  ac- 
quainted they  are  with  the  law,  and  the  mercantile  usage  of  the 
country,  they  state,  that  "when  a  ship  of  any  nation  whatever 
arrives  damaged  in  the  ports  of  this  island,  and  it  appears  to  the 
master  or  any  other  person  having  charge  of  the  command  thereof, 
that  she  may  not  be  in  a  navigable  state,  it  is  customary,  and  ac- 
cording to  the  laws  of  Portugal,  for  the  master  or  any  other  person 
having  charge  of  the  command  thereof,  with  the  aid  of  his  respective 
consul,  vice-consul,  or  consular  agent,  to  request  the  commissioners 
of  the  customs  of  this  island  to  direct  one  or  more  surveys  of  such 
ship  to  be  proceeded  to,  and  after  those  surveys  have  tsiken  place, 
it  is  likewise  customary  and  lawful,  and  the  laws  of  this  counliy 
authorize  the  same,  to  sell  the  said  ship  when  it  is  not  worth  the 
expense  of  repairing  and  outfit" 

This  opinion  certainly  appears  to  me  to  be  framed  to  meet  the 
precise  circumstances  of  this  case,  because  it  does  not  state  the  law 
m  any  ordinary  form ;  it  states  exactly  what  took  place,  to  a  certun 
extent,  in  this  very  individual  case,  namely,  the  master  and  other 
persons  having  charge  of  her  may  request  the  commissioners  of  tht 
customs  to  direct  one  or  more  surveys,  and  then  order  her  to  be  sold, 
which  is  exactly  what  took  place  on  this  occasion.  In  one  partica- 
lar  I  do  not  know  that  this  is  very  satisfactory,  because  for  what 
purpose  are  these  surveys  had  ?  These  surveys,  1  apprehend,  are  for 
the  purpose  of  guiding  the  discretion  of  the  commissioners.  It  is 
perfectly  useless  to  have  a  survey  unless  that  survey  is  to  have  some 
operation  and  effect  on  the  mind  of  the  person  who  is  to  act  upon  it 
and  who  directs  it  Nor  can  it  be  said  for  a  single  moment^  that  these 
surveys  are  to  be  mere  matters  of  form,  and  thd  commissioner  is  to 
decree  a  sale  according  to  his  mere  will  and  pleasure.  Then  most 
not  the  true  meaning  be,  that  if,  after  these  surveys  have  been  taken, 
it  is  made  plain  to  the  judgment  of  the  commissioner  that  the  said 
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ship  is  not  worth  the  expense  of  repairing  and  outfit,  he  is  then  to  sell? 
Can  any  one  say  that  this  was  the  case  after  the  surveys,  when  the 
surveys  say  that  the  vessel  may  be  repaired,  and  that  at  the  expense 
of  300^  ?  I  have  thought  it  right  to  make  these  observations  on 
this  certificate,  which  comes  in  these  terms  without  authority  of  any 
kind  or  description,  except  the  opinion  of  these  gentlemen.  However, 
for  the  s^e  of  completing  the  principle  of  law,  I  will  take  the  fact  to 
be,  that  the  survey  was  properly  made,  and  that  the  order  for  t^e  sale 
was  derived  from  these  surveys  ordered  by  the  director  of  the  custom- 
house ;  and  I  will  take  it  to  be  true  that  the  ship  was  not  worth  the 
expense  of  repairing  and  outfit,  and  I  will  take  the  law  to  be  as 
stated  to  be  by  these  gentl^nen ;  and  then  I  come  to  the  question  at 
once.  Am  I  at  liberty  to  adopt  this  law  as  an  exception  to  the 
general  maritime  law  —  a  law  which  would  sanction  and  render  valid 
the  sale  of  any  British  ship  in  a  foreign  port — merely  upon  a  con- 
jecture and  estimate  whether  the  ship  was  worth  the  expense  of 
repairing  and  outfit,  and  that  too  without  calling  in  the  aid  of  a  court 
of  justice,  but  merely  through  the  executive  power  of  an  officer  in 
the  customs  ?  That  such  a  law  would  be  for  the  general  convenience 
and  advantage  of  all  maritime  nations  I  am  by  no.  means  inclined 
to  admit ;  on  the  contrary,  I  am  well  satisfied  that  in  principle  tand 
in  practice — in  practice,  too,  looking  at  this  very  case  —  it  would  be 
most  injurious  to -the  interests  of  aJl  those  concerned  in  commercial 
shipping  if  I  were  to  adopt  any  such  principle ;  and  I  feel  equally 
assured  that  it  would  be  equally  inconsistent  with  the  present  man- 
time  law  of  the  civilized  world. 

But,  then,  am  I  to  adopt  such  a  rule  on  the  principle  of  the  lex  loci 
cantracttis  ?  In  what  way  does  the  lex  loci  contractus^  in  the  case 
of  the  sale  of  a  ship,  entitle  itself  to  be  so  admitted  ?  If  such  general 
proposition  could  be  entertained,  the  law  relative  to  the  sale  of  ships 
would  be  a  law  varying  with  the  law  of  each  individual  country 
wherever  the  sale  happened  to  take  place ;  in  fact,  there  would  be 
no  general  maritime  law  at  all,  but  a  law  to  be  inquired  into  in  every 
case  where  the  transfer  took  place  in  a  foreign  country.  I  should 
have  one  law  to  look  for  at  Fayal,  another  in  our  own  colonies, 
another  in  Demerara,  another  in  Trinidad,  another  in  the  French 
colonies,  another  in  England.  Now,  I  know  of  no  right  which  the 
purchaser  of  a  ship  in  a  foreign  country,  such  ship  not  belonging  to 
a  subject  of  that  country,  has  to  call  for  the  interposition  of  the  lex 
loci  contractus^  save  indeed  in  one  case  only,  where  the  title  is  derived 
from  the  decree  of  a  competent  court  administering  the  law  in  its 
own  jurisdiction,  and,  by  its  decree,  conferring  a  title.  For  had  the 
ship  been  purchased  under  the  decree  of  a  court  of  admiralty  direct- 
ing her  to  be  sold,  in  a  case  within  its  jurisdiction,  or  the  law  of  a 
court  resembling  our  own  Court  of  Exchequer,  I  should  have  hesitated 
long  before  I  disputed  that  title. 

Now,  a  word  on  that  subject.  It  has  been  decided,  as  we  all  know, 
in  our  courts,  with  regard  to  a  British  ship,  if  it  should  be  condemned 
by  a  court. of  vice-admiralty,  that  gives  no  title  to  the  purchaser 
whatever.    It  is  decided  and  fixed  law  in  the  courts  of  America,  that 
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a  sale  made  in  a  case  of  a  commission  of  wreck  confers  no  title.  A 
case,  The  Schooner  Tilion^  5  Mason's  Amer.  Rep-  465,  was  cited  at 
the  bar,  in  which  a  judgment  to  that  effect  was  delivered  by  Mr.  Jus- 
tice Story,  and  a  most  admirable  judgment  it  is,  it  exhausts  the  whole 
subject  But  when  we  speak  of  the  decree  of  a  court  of  admiralty,  it 
is  quite  manifest,  from  a  consideration  of  all  the  cases,  that  the  reason 
why  a  decree  of  the  Court  of  Admiralty  had  not  the  effect  of  giving 
a  title  was  firom  want  of  jurisdiction  in  the  Admiralty  Court  to 
entertain  the  trial  at  all.  Lord  EUenborough  says,  in  his  judgment 
in  Reid  v.  Darby ^  10  East,  143,  that  he  has  made  great  inquiry ;  he 
says  he  finds,  though  the  practice  has  obtained  in  vice-adimralty 
courts  abroad  of  entertaining  applications  to  examine  whether  a  ship 
ought,  or  ought  not  to  be  sold,  on  account  of  damage,  for  the  benent 
of  all  concerned  —  though  that  practice  has  prevailed,  he  states  ex- 
pressly  that  the  result  of  his  inquiry  is,  that  vice^admiralty  courts 
have  no  such  jurisdiction.  I  think  the  judgments  at  common  law, 
proceeding  on  that  principle,  are  to  be  maintained  on  that  ground, 
and  no  other ;  because  I  wish  to  guard  myself  against  this,  supposing 
there  was  a  court  of  admiralty  existing  in  a  foreign  country,  which 
by  the  law  of  th^t  foreign  country  had  a  jurisdiction  to  entertain  ques- 
tions of  this  nature,  I  wish  it  to  be  distinctly  understood,  that  I  do 
not,  under  circumstances  of  that  kind,  say  I  would  not  respect  the 
title  conferred  by  such  a  court  of  admiralty.  I  do  not  say  I  would; 
it  is  a  point  hereafter  to  be  considered  and  weighed ;  but  I  wish  to 
guard  myself  against  supposing  that  it  does  not  give  a  title.  I  re- 
member that  many  years  ago,  in  The  Attorney-  General  v.  Norstedt^ 
3  Price,  97,  the  great  question  at  issue  was,  whether  or  not  the  decree 
of  a  court  of  admiralty,  proceeding  in  rem^  was  not  binding  on  all 
the  world,  and  so  that  forfeiture  to  the  crown  could  not  bar  it.  It 
was  decided  in  the  affirmative,  and  I  think  properly  so.  Therefore 
I  wish  it  to  be  understood,  that,  in  the  event  of  a  title  being  given  by 
an  admiralty  court  having  jurisdiction,  or  a  court  of  common  law,  I 
do  not  preclude  mvself  firom  considering  that  to  be  a  valid  title. 

Again :  I  should  consider  this  —  supposing  a  vessel  was  sold  by 
decree  of  the  commissioners  of  the  Court  of  Exchequer,  for  forfeiture, 
that  I  should  hold  a  good  title,  if  such  a  case  could  occur.  Supposing 
a  vessel  sold  in  a  foreign  country  under  the  law  prevailing  in  cases  of 
insolvency  or  bankruptcy,  I  should  hold  that  also  to  be  a  good  sale. 
But  I  wish  it  to  be  understood  that  I  go  on  the  ground,  that  noth- 
ing short  of  that  appears  capable  of  justifying  and  making  a  good 
title. 

Now,  having  made  these  observations,  there  are  very  many  other 
considerations,  which  ought  to  be  shortly  adverted  to,  why  I  do  not 
adopt  that  law.  It  is  a  general  principle,  to  which  I  give  my  un- 
feigned consent  and  approbation,  that  the  lex  loci  contractus  generalljr 
Sovems  the  validity  of  every  contract.  Its  mode  of  execution  may 
epend  on  the  place  where  it  is  to  be  carried  into  efiect ;  but  with 
respect  to  the  validity  of  a  contract  itself,  it  is  a  principle  adopted 
by  all  writers  on  the  law  of  nations,  almost  without  exception  as  a 
general  principle,  that  the  lex  loci  contractus  ought  to  govern  Individ- 
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nal  transactions.  But  the  question  is,  whether  the  lex  loci  contractus 
is  always  applicable,  or  whether  there  are  not  certain  exceptions  to 
that  rule,  and  whether  the  case  does  not  form  one  of  those  exceptions ; 
and  without  entering  into  it  minutely,  for  it  would  occupy  time,  I 
will  refer  to  a  note  to  be  found  to  the  286th  section  of  the  last  edition 
of  Mr.  Justice  Story  on  the  Ck)nflict  of  Laws.  Now,  that  note  refers  to 
several  authorities,  but  there  is  a  remarkable  reference  to  a  note  which 
was  written  by  Mi.  Brodie,  the  very  learned  editor  of  Lord  Stair's 
Institutes,  in  which  this  very  point  is  discussed  at  considerable  length, 
and  he  takes  several  distinctions,  not  having,  perhaps,  any  particular 
case  in  view.  AU  these  distinctions  do  not  apply  to  a  case  so  very 
peculiar  as  that  now  under  discussion,  but  there  appear  to  me,  accord- 
ing to  his  judgment,  several  reasons  why  the  kx  loci  contractus  is  not 
always  applicable.  He  says  this:  **  A  distinction  is  ever  to  be  attended 
to  between  the  case  of  a  party  casually  entering  a  foreign  country,  and 
that  of  one  who  resides  in  it;  and  the  distinction  is  particularly  sirong 
in  regard  to  an  individual,  who,  as  master,  has  the  charge  of  a  vessel 
in  a  foreign  pOTf  And  he  states  he  is,  under  these  circumstances, 
likely  to  be  ign<»rant  of  the  law  of  the  country,  and  not  to  be  too 
tenaciously  bound.  Then  there  is  another  distinction,  and. that  bv 
far  the  most  important  "  The  contract,"  says  Mr.  Brodie,  "in  such 
cases  is  made  with  the  shipmaster,  who  acts  as  the  implied  manda- 
tory of  the  owner ;  and  the  effect  of  the  transaction  must  greatly 
depend  on  the  extent  of  his  authority.  Now,  it  is  true,  that  as  a 
person  who  has  been  appointed  to  an  office  must  be  presumed  to  be 
invested  with  the  usual  powers,  so  restrictions  upon  the  ordinary 
authority  will  not  be  effectual  against  another  party  who  has  not  been 
apprized  of  them.  Yet  it  will  be  observed,  that  since  it  is  the  duty 
of  those  who  deal  with  an  agent,  to  make  themselves  acquainted  with 
the  extent  of  his  powers,  whether  expressed,  or  fairly  implied  from  his 
office,  so  the  presumed  mandate  here  must  be  measured  either  by 
some  general  principle  of  maritime  law,  or  by  the  law  of  the  countiy 
to  which  the  ship  belongs.  Such  a  general  principle  of  maritime  law 
would  of  itself,  though  in  a  different  way,  tend,  in  my  apprehension, 
to  exclude  the  lex  loci;  but  there  is  no  such  universally  received  prin- 
ciple, and  the  more  positive  exclusion  of  the  principle  of  the  lex  loci 
is  the  consequence." 

And  then  he  goes  on  to  state  what  the  English  law  of  hypotheca- 
tion is,  and  how  we  should  apply  it.  I  believe,  that  if  this  case  had 
come  under  the  consideration  of  courts  of  common  law,  instead  of 
the  Court  of  Admiralty,  a  great  deal  of  the  matter  to  which  I  have 
addressed  myself  would  not  have  formed  part  of  their  consideration. 
My  conviction  is,  that  they  would  have  looked  to  that  very  aii'gument 
used  by  Mr.  Brodie,  namely,  what  authority  had  the  master  to  sell  ? 
They  would  have  taken  the  extent  of  his  power,  according  to  the 
definition  of  Lord  Tenterden,  and  beyond  that  they  would  not  have 
said  a  contract  as  to  a  ship  is  contrary  to  other  contracts.  Ships  go 
all  over  the  worid ;  with  regard  to  them,  the  law  of  our  own  country 
must  be  primarily  looked  for.  That  is  my  conviction  of  the  mode 
the  question  would  have  been  dealt  with.    I  am  confirmed  in  this  by 
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seeing  that,  in  the  ordinary  cases  on  this  subject,  the  fact  of  the  sale 
taking  place  in  a  foreign  country  to  a  foreign  purchaser,  nevar  ap- 
pears to  have  had  any  effect  on  our  judges ;  for,  in  the  earliest  case, 
Tremenkeere  v.  Tresilitm^  1  Sid.  452,  before  Sir  Matthew  Hale,  cited 
in  Lord  Tenterden's  book,  he  decided  that  the  sale  of  a  ship  by  the 
master  did  not  convey  the  property  to  the  buyer,  although  the  sale 
was  made  in  a  foreign  country,  in  a  case  of  inevitable  danger.  The 
incident  of  being  in  a  foreign  country,  forms  a  part  of  that  judgment; 
and  in  looking,  as  I  have  with  some  degree  of  care,  to  the  various 
judgments  which  have  taken  place  in  different  courts  on  the  subject 
of  title  to  ships,  I  do  not  see  that  the  fact  of  sale  being  in  a  foreign 
country  has  ever  induced  our  judges  to  form  any  different  opinion 
from  that  which  they  would  have  formed  if  it  had  taken  place  in  a 
British  colony. 

It  was  formerly  the  law — the  law  within  the  last  forty  years  — 
that  if  a  sale  took  place  in  a  foreign  country,  from  a  case  of  necessity, 
yet,  if  the  registration  acts  had  not  been  complied  with,  that  sale 
was  void.  That  law  was  Jaid  down  by  Lord  Ellenborough,  in  the 
Court  of  King's  Bench,  and  on  the  highest  authority,  has  been  relaxed 
I  should  have  held  that  I  was  doing  an  act  of  injustice,  if  I  had  bound 
a  foreign  owner  by  all  the  technicalities  of  the  registration  acte.  I 
should  have  good  right  to  bind  him  by  the  general  municipal  law,  so 
far  as  it  was  conformable  to  the  general  maritime  law,  but  I  should 
have  no  right,  in  a  case  of  absolute  necessity,  to  bind  him  by  the 
registration  acts.  I  think,  though  it  ought  to  be  presumed  that  the 
purchaser  should  look  at  and  inquire  as  to  the  authority  the  master 
possesses,  the  general  authority,  yet,  it  never  can  be  expected,  with 
any  show  of  justice  or  equity,  that  foreigners  should,  in  a  distant  part 
of  the  world,  be  supposed  to  know  there  were  certain  technicalities  in 
the  registration  acts,  which  would  annul  a  sale  otherwise  valid ;  let 
it  be  understood,  I  speak  of  a  case  where  it  would  be  otiierwise 
valid. 

Now,  there  is  another  matter  I  will  shortiy  advert  to  before  I  term* 
inate  this  discussion,  and  that  is  with  regard  to  cases  of  hypotheca- 
tion. I  conceive,  that  in  cases  of  hypothecation,  the  fair  result  to  be 
drawn  is,  that  all  our  courts,  which  have  had  to  consider  that  subject, 
have  never  deemed  themselves  bound  by  the  law  of  the  country 
where  the  bond  was  given.  It  is  singular,  seeing  the  great  numb^ 
of  cases  which  have  occurred,  and  the  points  that  have  arisen,  that 
this  should  not  have  been  matter  of  discussion,  because  the  great 
number  of  bonds  that  come  under  our  consideration,  are  bonds  not 
given  in  British  colonies,  but  in  the  ports  of  foreign  countries ;  yet 
m  no  instance  has  it  been  prominentiy  brought  forward,  except  inci- 
dentally, in  this  way. 

It  has  been  said:  "Why,  by  the  law  of  nearly  the  whole  of  Europe, 
sometimes  even  the  proposition  has  been  pressed  so  far  as  to  say,  by 
the  law  of  aU  civilized  states,  except  England,  you  have  a  right  to  a 
lien  against  the  ship  for  any  thing  done  on  her  behalf  in  the  way  of 
repairs  and  furnishing  necessaries ;  and  you  might  do  more  than 
that — you  might,  though  the  ship  was  not  in  your  possession,  take 


HIGH   COURT   OF  ADMIRALTY,  1863.  595 

The  Eliza  Cornish. 

her  in  possession,  and  sell  her  to  liquidate  these  demands."  This  has 
been  alleged,  particularly  in  the  case  of  The  Augusta,  1  Dods.  283, 
as  a  ground  for  bottonuy  bonds.  And  it  is  rather  difficult  to  say  how 
that  ought  to  operate ;  it  never  has  been  acknowledged  to  be  a  law 
that  b  binding  in  any  degree  upon  the  courts  here ;  but  I  have  al- 
ways myself  considered  that,  where  there  was  an  imminent  degree 
of  danger  of  a  ship  being  so  sold,  unless  the  master  was  enabled  to 
get  money  to  prevent  the  sale,  it  certainly  was  a  case  which,  to  a  cer- 
tain extent,  I  might  rely  upon  as  justifying  the  taking  of  money  on 
hypothecation ;  not  that  I  acknowledge  the  law  as  binding  upon  me, 
but  it  constitutes  a  part  of  the  necessity  of  the  master.  These  are 
two  distinct  and  separate  propositions.  In  no  case  that  I  am  aware 
of,  I  do  not  say  the  subject  may  not  have  been  discussed  and  agi- 
tated, but  I  am  not  aware  of  a  decision  upon  it  In  a  case  appealed 
from  this  court  not  long  ago.  The  Bonaparte,  17  Jur.  285 ;  s.  c.  kv  Eng. 
Bep.  649,  it  formed  no  part  of  the  discussion  or  decision.  I  may,  how- 
ever, further  observe,  that  in  this  case  no  attempt  appears  to  have  been 
made  to  communicate  with  the  owner  of  the  ship  at  home,  though 
such  a  step  was  not  very  practicable,  on  his  own  showing.  Even  in 
the  case  of  bottomry,  such  communication  ought,  if  possible,  to  be 
attempted ;  and  where  it  is  practicable,  and  not  done,  even  a  foreign 
merchant  advancing  his  money,  we  know,  is  not  entitled  to  recover. 
Here,  too,  there  is  no  danger  as  relating  to  the  cargo.  The  valuable 
part  of  the  cargo  was  not  of  a  nature  to  be  deteriorated  by  keepins ; 
and  another  consequence  of  such  a  sale  as  this  is,  that  it  entirely 
destroys  and  may  disturb  all  the  rights  subsisting  between  the  owners 
of  a  ship  and  the  owners  of  a  cargo.  We  know  that  has  taken  place 
in  several  instances.  I  say  nothing  of  the  insurers  and  the  insured, 
because  I  have  already  adverted  to  them. 

Another  proposition  was  made  —  that  there  was  danger  of  the 
chance  of  the  ship  being  damaged  in  the  place  where  she  lay :  that 
danger  is  set  forth  here,  and  may  have  existed  to  a  certain  extent,  but 
all  me  facts  in  this  case  satisfy  my  mind  that  this  was  not  a  substan- 
tial reason  for  sale :  I,  therefore,  discard  that  from  any  further  con- 
sideration. Thus,  looking  at  the  whole  of  the  case,  I  have  come  to 
the  conclusion  that  I  cannot  adopt  the  lex  loci  contractus ;  and  if  I 
reject  the  lex  loci  contractus^  it  was  not  the  sale  of  a  ship  from  neces- 
sity, which  alone  could  justify  such  a  disposition  of  it.  I  am,  there- 
fore, bound  to  hold  that  this  sale  was  invalid,  and  to  decree  posses- 
sion to  be  delivered  over  to  the  original  British  owner. 

Hagga/rd  appUed  for  the  costs. 

Dr.  LusHiNGTON.  Yes ;  my  only  reason  for  giving  costs  is,  that  it 
is  now  laid  down  by  aU  the  courts  that  costs  are  to  follow  the  result 
of  the  case.  At  this  moment,  it  is  a  regulation  by  the  privy  council, 
that  in  every  case  where  the  appellants  succeed,  the  respondents  are 
to  be  condemned  in  the  costs  of  the  appeal  Therefore,  I  am  bound 
to  go  on  that  principle. 
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Towage^  ordinary j  extraordinary  —  Agreement 

Ordinary  towage  is  service  rendered  in  expediting  an  nndamaged  ship  on  her  vojage. 

Eztraordinaiy  towage  is  a  senrice  rendered  in  bringing  a  disabled  ship  to  a  place  of  saf(^. 

In  ordinary  towage  an  agreement  may  be  affected  by  snbseqnent  events. 

In  extraordinary  towage  the  agreement  is,  as  a  general  mle,  binding. 

The  state  of  the  ship  mnst  be  fnlly  disclosed,  in  order  that  the  agreement  may  be  valid 
a6Mttio. 

The  facts  of  this  case  are  fiilly  stated  in  the  judgment. 

Addams  and  Twiss^  for  the  salvors. 

Jenner  and  Deane^  for  the  owners. 

Dr.  LusHiNGTON.    I  have  no  intention  of  departing  from  the  prin- 
ciple I  laid  down  in  the  case  of  The  Kilby ;  ^  on  the  contraryy  I  am 


1  In  The  Eilby,  an  action  was  brought  to  obtain  remuneration  for  alleged  stdrttge 
aenrices  rendered  to  the  bark  Eilby,  from  the  8th  to  the  11th  November.  It  waa 
pleaded  by  the  salvors,  that  between  six  and  seven,  a.  m.  on  the  7th  November,  The 
l^lack  Eagle  observed  The  Kilby  at  anchor  abreast  of  Deal ;  she  steered  towards  Ker, 
and  offered  her  services,  which  were  declined,  although  the  bark  had  lost  her  forett^ 
mast  and  jibboom,  in  consequence  of  collision  with  a  screw  steamer.  The  wind  and 
sea  continued  to  increase,  and  on  the  following  day  The  Black  Eagle  again  steeml 
towards  her;  and  after  the  master  of  the  bark  mid  consulted  with  Lloyd's  agent  and 
the  American  consul,  the  latter  of  whom  undertook  that  the  bark  should  proceed  to 
Margate  Roads,  it  was  agreed  that  The  Black  Eaffle  should  tow  her  thence  to  London, 
for  45/.  The  bark,  however,  was  unable  to  reach  the  Margate  Roads,  and  a  second 
agreement  was  then  entered  into  to  tow  her  from  the  Downs  to  London,  for  65L  Hie 
master  of  The  Bbick  Eagle  alleged,  that  on  boarding  the  bark  to  carry  out  the  agree- 
ment, he  found  that  the  windlass  had  been  so  broken  ance  he  was  last  on  board,  that 
it  was  unable  to  raise  the  anchor,  upon  which  he  declared  that  the  second  agreement 
was  at  an  end.  Considerable  delay  was  occasioned  by  the  exhaustion  of  the  crew  of 
the  bark ;  but  fresh  hands  were  obtained,  the  anchor  was  raised  by  tackles,  and  the 
tug  proceeded  with  the  bark  to  the  North  Foreland,  when  a  signal  was  hoisted  on 
board  the  bark,  and  The  William  Gunston  was  engaged  to  assist  in  towin?  her  to 
London,  for  25L  Having,  by  the  directions  of  the  pilot,  anchored  on  the  night  of  the 
10th,  they  arrived  at  the  entrance  of  the  Surrey  Canal  on  the  11th.  On  the  part  of 
the  owners  it  was  contended  that  the  agreements  were  valid  and  binding  on  both  the 
tugs,  the  latter  of  which  was  engaged  in  consequence  of  the  injury  done  to  the  wind- 
lass. In  the  course  of  the  judgment.  Dr.  Lushmgton  said :  **  A  new  arrangement  waa 
made  to  tow  the  vessel  from  the  Downs  to  London,  for  the  increased  sum  of  552.  In 
what  way  did  that  agreement  become  invalid  ?  It  is  said  in  the  act  on  petition,  that  it 
was  in  consequence  of  the  damage  which  had  been  done  to  the  windlass  subsequently 
to  the  agreement  itself  I  must  say  that  I  demur  upon  that  question  of  law.  I  enter- 
tain a  very  considerable  doubt,  whether,  where  a  valid  agreement  has  once  been 
entered  into  to  take  a  vessel  in  tow,  and  conduct  her  from  the  Downs  to  any  roecified 
port|  any  accident  which  occurs  subsequently,  not  rendering  it  impossible  to  fmfil  the 
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■  of  opinion  that  the  principle  there  laid  down,  is  well  founded,  and 
consistent  with  justice.  The  real  question  will  be,  whether  what  I 
said  in  the  case  of  The  Kilby,  is  applicable  to  the  circumstances  of  the 
case  now  under  consideration.  The  principle  I  there  laid  down  is  in 
these  words :  "  Where  there  is  an  agreement  to  tow  a  disabled  vessel 
from  one  port  to  another,  it  not  being  an  ordinary  towage  service,  I 
will  not  ingraft  upon  it  additional  salvage  for  any  little  assistance  ren- 
dered." I  am  exceedingly  glad,  though  I  confess  I  am  somewhat 
surprised,  that  I  should  have  exipressed  myself  with  so  much  caution 
on  that  occasion,  because,  when  delivering  a  judgment  without  its 
being  previously  written,  it  does  not  always  happen  that  it  is  expressed 
in  terms  so  guarded  as  these.  I  have  made  a  distinction  which  I  am 
about  to  explain,  and  I  adhere  to  it.  Now,  let  us  consider  these  mat- 
ters a  little.  It  appears  to  me  that  there  are  two  species  of  agree- 
ment which  may  be  entered  into  by  a  vessel  whose  usual  occupation 
it  is  to  tow  vessels  from  one  place  to  another.  One  is,  where  she 
meets  with  a  vessel  disabled,  and  where  she  undertakes,  for  any  sum 
agreed  upon  between  the  parties,  to  perform  the  service  of  brii^;ing 
the  vessel  from  one  port  to  another,  or  to  a  place  of  safety.  That 
may  be  called  an  extraordinary  towage,  because  it  is  not  in  the  ordi- 
nary occupation  of  the  vessel,  and  not  to  be  considered  ordinary  tow- 
age, which  is  of  a  different  description.  Ordinary  towage  is  that 
which  takes  place  for  the  purpose  of  expediting  a  vessel  on  her  voy- 
age, either  homeward  or  outward.  Where  a  master  of  a  towing 
vessel,  with  his  eyes  open,  sees  another  ship  in  any  way  disabled,  and 
makes  a  bargain,  cognizant  of  all  the  facts  necessary  to  be  known,  he 
must  be  bound  bv  that  bargain,  and  any  accident  that  may  happen 
afterwards,  any  difficulty  that  may  arise,  any  delay  that  may  be  inter- 
posed in  the  performance  of  that  service,  he,  of  course,  must  put  up 
with,  because  he  takes  the  chances,  and  makes  a  bargain  to  cover  all 
such  risks  as  these.  Therefore,  I  repeat,  that  wherever  a  bargain  is 
made  in  good  faith  for  the  towing  of  a  disabled  vessel,  I  will  not 
ingraft  upon  it,  whatever  may  be  the  circumstances  that  subsequently 
occur,  any  additional  reward  beyond  that  compensation  which  is 
stipulated  to  be  paid  by  the  mutual  agreement  between  the  parties. 


agreement,  cancels  it.  But  I  miut  look  a  little  farther.  According  to  the  statemeni 
of  the  salvors,  the  agreement  having  been  entered  into  for  45t,  and  aflerwards,  on  the 
8tb  November,  converted  into  an  agreement  for  55/.,  on  the  morning  of  the  9th 
Kovember,  Mr.  Dear,  having  discovered  the  state  of  the  windlass,  says  he  put  an  end 
to  the  agreement  Now,  I  am  a  little  puzzled  to  say  that  the  agreement  is  cancelled 
by  any  observation  which  Mr.  Dear  thought  fit  to  make,  without  its  being  addressed 
to  the  partv  who  made  the  agreement  with  him,  or  the  person  who  made  it  on  his 
behalL"  And  in  a  further  part  of  his  judgment :  *^  Where  there  is  an  agreement  to 
tow  a  disabled  vessel  from  one  port  to  another,  it  not  being  an  ordinary  towage  service, 
I  will  not  ingraft  upon  it  additional  salvage  for  any  little  assistance  rendered.  If  I  did, 
there  would  be  an  end  to  agreements  in  such  cases.  The  court  would  find  great 
difficulty  in  solving  such  cases,  if  it  did  not  solve  them  on  principle.  The  principle 
tiiat  I  lay  down  is,  that  where  a  vessel  takes  another  in  tow,  she  being  disabled  at  tl^ 
time,  to  convey  her  to  her  port  of  destination,  she  is  bound  to  do  all  she  can  for  her 
safe  preservation  tfll  she  sets  there,  and  can  ckum  no  more  than  the  agreement  itself 
permits  for  rendering  sucn  service.' 


»» 
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But  with  respect  to  ordinary  towage  service,  the  case  is  different. 
There,  all  that  is  stipulated  for  on  behalf  of  the  vessel  towing  is, 
that  she  shall  receive  the  ordinary  reward  which  is  paid  in  compensa- 
tion for  that  towage  service,  and  the  reward  is  not  apportioned  to  the 
performance  of  a  salvage  service  that  may  become  necessary  after- 
wards. Therefore,  I  think  there  is  a  clear  distinction  between  the  two 
cases.  Where  a  service  has  been  commenced  as  an  ordinary  towage 
service,  the  vessel  being  in  no  distress,  for  the  mere  purpose  of  expe- 
diting the  voyage,  if  it  happens  that  a  salvage  service  unexpectedly 
becomes  ingrafted  upon  it,  the  towing  vessel  may  not  be  bound  to 
take  the  ordinary  reward  for  a  towing  service.  So  much  for  the  dis- 
tinction between  the  two  species  of  towing  service. 

Let  us  next  consider  whether  there  is  an  agreement  for  matters  of 
this  kind.  An  agreement  to  bind  two  parties  must  be  made  with  a  full 
knowledge  of  all  the  facts  necessary  to  be  known  by  both  parties,  and 
if  any  fact,  which  if  known,  could  have  any  operation  on  the  agreement 
about  to  be  entered  into  is  kept  back,  or  not  disclosed  to  either  of  the 
contracting  parties,  that  would  vitiate  the  agreement  itself.  It  is  not 
necessary,  in  order  to  vitiate  an  agreement,  that  there  should  be  moral 
fraud ;  it  is  not  necessary,  in  order  to  make  it  not  binding,  that  one 
of  the  parties  should  k^ep  back  any  fact  or  circumstance  of  importance. 
If  there  should  be  misapprehension,  accidentally,  or  by  carelessness, 
we  all  know  that  there  may  be  what,  in  the  eye  of  the  law,  is  termed 
equitable  fraud.  What  I  have  to  do  on  the  present  occasion  is  —  a 
tender  having  been  made  of  80Z.,  which  more  than  covers  the  agree- 
ment itself — to  see  whether  there  ever  was  a  subsisting  agreement; 
and,  if  so,  to  see  whether  it  has  been  invalidated  by  any  circumstances 
that  have  occurred  subsequently  to  the  agreement  It  appears  that 
this  was  a  valuable  vessel,  coming  from  Newfoundland,  of  the  burden 
of  143  tons.  At  the  entrance  of  the  River  Thames,  she  met,  on  the 
26th  of  August,  with  extreme  bad  weather.  She  was  compelled  to 
slip  from  one  anchor  and  cable,  the  foresail  was  spUt,  and  a  new  one 
was  about  to  be  bent  when  the  steamer  came  up.  It  appears,  on  all 
hands,  that  these  two  circumstances  were  not  disclosed  to  the  master 
of  the  steamer ;  and  the  question  therefore  is,  whether  the  omission 
to  disclose  these  two  facts,  would  or  would  not  have  an  operation  on 
the  agreement  which  was  afterwards  made  between  the  parties.  The 
agreement  was  for  a  sum  of  40Z.,  and  no  doubt  it  was  up  to  the  port 
of  London,  as  sworn  on  the  part  of  the  salvors.  I  apprehend  that 
the  agreement  may  be  said  to  be  somewhat  of  a  mixed  nature.  At 
that  time,  it  is  hardly  to  be  considered  an  ordinary  towage,  not  on 
account  of  the  state  and  condition  of  the  ship,  but  on  account  of  the 
state  and  condition  of  the  weather,  which  happened  to  be  exceedingly 
tempestuous.  I  think  whether  the  omission  to  state  these  facts  would 
vitiate  this  agreement,  or  not,  will  depend  upon  whether  they  could, 
with  any  reasonable  probability,  affect  the  service  about  to  be  per- 
formed. I  am  of  opinion  that  they  might  have  an  effect  on  that  service, 
because  I  apprehend  that,  in  coming  up  the  River  Thames,  particu- 
larly during  weather  so  tempestuous  as  this  is  represented  to  have 
been,  the  services  might  be  delayed,  and  rendered  much  more  arduousi 
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much  more  difficult,  in  consequence  of  the  want  of  ground  tackle, 
which  might  be  of  the  last  importance  to  the  saving  of  the  vessel, 
and  which  might,  to  a  certain  extent,  have  governed  the  manoeuvres 
of  the  steamer.  I  therefore  come  to  the  conclusion,  that,  as  it  might 
affect  the  performance  of  the  service,  the  agreement  was  null  and  void 
ab  initio. 

Having  come  to  that  conclusion,  it  is  not  necessary  to  follow  the 
remaining  facts ;  and  I  have  only  to  ascertain  what  ought  to  be  the 
reward  in  the  nature  of  salvage  ;  because  I  agree  with  the  argument 
addressed  to  me  by  Dr.  Jenner,  in  entire  accordance  with  what  I  said 
in  the  case  of  The  Kilby,  and  which  I  now  repeat,  that,  if  there  be  an 
agreement  for  extraordinary  towage,  with  a  full  knowledge  of  the 
state  of  the  vessel,  in  that  case,  no  addition  to  the  reward  ought  to  be 
made,  whatever  might  be  the  circumstances.  It  seems  in  the  present 
case,  that  the  first  hawser  broke,  and  a  second  anchor  and  cable,  by 
which  the  ship  was  then  brought  up,  were  slipped  from ;  and  it  clearly 
appears  to  me  that  the  vessel  at  this  time  was  in  very  considerable 
danger  of  going  on  what  is  called  the  Shingle  Sand*  The  windlass 
at  that  time  had  also  become  disabled :  the  vessel  was  a  second  time 
taken  in  tow.  It  is  clear  from  the  evidence,  that  the  steamer  did  sus- 
tain considerable  damage  and  straining  in  the  performance  of  the 
service ;  but,  upon  this,  I  place  very  little  reliance,  because,  whether 
it  is  a  case  oi  ordinary  towage  or  extraordinary  towage,  the  court 
must  be  on  its  guard  in  considering  any  accident  which  may  happen 
to  a  steamer  as  a  good  ground  for  augmenting  the  rate  of  towage. 
I  am  of  opinion  that  the  vessel  was  rescued  from  considerable  danger 
by  this  steamer.  The  principle  which  I  have  always  endeavored  to 
follow,  is  this :  that,  when  steamers  render  salvage  service,  they  are 
entitled  to  a  greater  reward  than  any  other  set  of  salvors  who  render 
the  same  service  ;  and  for  this  obvious  and  plain  reason  —  in  conse- 
ijuence  of  the  power  they  possess,  they  can  perform  such  services 
with  infinitely  greater  celerity  than  other  vessels,  with  infinitely 
greater  safety  to  the  vessel  in  danger,  and  frequently  under  circum- 
stances in  which  no  other  assistance  could  by  possibility  prevail  I 
think  I  may  exemplify  that  upon  the  present  occasion.  When  the 
vessel  was  lying  on  Sheerness,  it  is  quite  clear  that  no  power  short 
of  that  of  a  steamer  could  have  prevented  this  vessel,  in  all  human 
probability,  from  being  lost  In  the  present  case,  I  must  overrule  the 
tender,  and  give  the  sum  of  150/.  When  I  see  that  the  value  of  the 
property  saved  is  6,000/.,  whether  the  owners  or  the  underwriters  have 
this  sum  to  pay,  I  think  they  ought  to  be  well  satis^ed. 
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In  the  Goods  of  David  Downer. 

Norember  23, 1853. 

Practice —  Destruction  of  Will  by  Testator  whilst  of  Unsound  Mind — 

Probate  of  Draft. 

A  became  of  nnsoand  mind,  and  while  in  that  state  destroyed  his  will.    He  recoTered,  and 

fare  directions  for  the  preparation  of  another  will,  to  the  same  effect  as  the  will  destroTed. 
kfore  this  was  prepared,  be  destroyed  himself.    Probate  granted  of  the  nnexecnted  draft 
of  the  original  will. 

David  Downer  destroyed  himself  by  drowning  on  the  10th  April| 
1853.  A  verdict  of  temporary  insanity  was  returned.  The  deceased, 
in  October,  1850,  being  then  of  perfectly  sound  mind,  gave  instruc- 
tions for  and  duly  executed  his  wilL  In  the  spring  of  1851,  he  began 
to  show  symptoms  of  derangement  of  intellect,  which  continued  to 
increase  until  the  deceased  was  generally  believed  by  his  friends  and 
relations  to  be  of  unsound  mind ;  and  in  October,  ISiSl,  the  deceased, 
being  at  the  time  very  violent  and  wild  in  his  conduct,  suddenly  left 
the  room  in  which  he  had  been  sitting  with  his  wife,  and  fetched  the 
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will  firoHi  a  box  in  which  he  kept  it,  and  attempted  to  destroy  it  by 
putting  it  in  the  fire,  which,  however,  his  wife  on  that  occasion  pre- 
vented; but  in  the  following  week,  the  deceased,  being  then  of 
unsound  mind,  succeeded  in  destroying  the  will  by  forcing  it  into 
the  fire  with  a  poker.  In  the  course  of  the  following  November,  the 
deceased  appeared  in  a  measure  to  recover  firom  his  attack,  and  fre- 
quently expressed  great  regret  at  having  destroyed  his  vdll ;  and  in 
March,  1853,  he  called  on  his  brother-in-law,  F.,  and  asked  him 
whether  he  would  get  another  will  drawn  up,  the  same  as  before ; 
whereupon  his  brother-in-law  asked  him  what  he  had  done  with  the 
will ;  to  which  the  deceased  replied,  "  That  time  I  was  mad,  I  burnt 
it,"  and  expressed  great  regret  at  having  so  done.  F.  promised  that, 
when  he  had  occasion  to  go  to  London,  he  would  get  another  will 
prepared,  to  the  exact  purport  and  efiect  of  the  one  destroyed ;  but 
on  the  29th  of  the  same  month,  F.  again  saw  the  deceased,  and 
became  satisfied,  firom  the  great  alteration  in  his  manners  and  ap- 
pearance, that  he  was  relapsing  into  his  former  state  of  madness. 
The  deceased  had  alwavs  refused  to  see  any  medical  attendant ;  but 
on  the  9th  April,  when  he  was  very  much  excited,  his  wife  called  in 
a  surgeon  to  see  him,  who  prescribed  for  him ;  but  on  the  same  day 
the  deceased  left  his  home,  and  did  not  return  till  the  following  day, 
when,  after  remaining  at  home  for  a  short  time,  he  again  left  the 
house,  and  then  drowned  himself.  Several  ajBUdavits  verified  these 
circumstances.  An  ajBUdavit,  also,  of  the  solicitor,  vdth  the  original 
instructions  and  the  original  draft  of  the  will  annexed,  proved  the 
perfect  accordance  of  this  draft  with  the  will  of  the  deceased  as 
executed. 

Bayford  moved  the  court  to  decree  probate  of  the  draft  of  the  will, 
as  containing  the  substance,  purport,  and  effect  of  the  will. 

Sir  J.  DoDsoN.  From  the  affidavits  made  in  this  case,  there  can 
be  no  doubt  that  the  deceased  was  of  unsound  mind,  and  that  while 
in  that  state  he  destroyed  the  will.  There  was,  therefore,  no  animus 
revocandij  and  I  think  the  executors  are  entitled  to  probate  of  this 
draft. 


CONSISTORY  COURT. 

In  the  Goods  of  Vincbnzo  Frederici. 

November  25,  1853. 

Practice  —  WiU  —  Deed  of  Gift  —  Foreign  Law. 

An  Anstrian  subject,  in  Milan,  hj  a  leg;al  will,  in  which  no  execator  was  appointed,  made 
C.  M.  nniyenal  legatee.  C.  M.  was  dvdj  put  in  possession  of  the  estate  of  the  deceased 
hj  the  authorities  at  Milan,  and  afterwards  duly  executed,  according  to  the  law  of  Milan, 
an  irrerocable  deed  of  gift  of  all  her  estate  in  fovor  of  R.  C,  and  shortly  afterwards  died 
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intestate.  R.  C.  was  duly  put  in  possession  of  the  estate  in  Milan.  It  being  afterwards 
discovered  that  the  testator  was  entitled  to  1,000/.,  under  some  proceedings  in  chancery  in 
England,  application  was  made  to  this  court :  — 

HdA^  that  letters  of  administration  with  the  will  annexed,  limited  to  the  estate  taken  under 
the  deed  of  gift,  might  be  granted  to  R.  C,  upon  an  affidavit  of  the  Austrian  consni,  verify- 
ing the  papers. 

The  deceased  was  superintendent  of  the  Imperial  Royal  Ck>nser- 
vatory  of  Music,  at  Milan,  and  died  in  September,  1826,  having  first 
duly  made  his  last  will  and  testament,  in  confonnity  with  the  laws 
in  force  in  Milan,  without  having  appointed  anv  executor,  but  having 
therein  named  Catharina  Mella,  spinster,  universal  legatee.  She 
caused  the  will  to  be  duly  registered  and  deposited  in  the  archives  of 
the  Imperial  Royal  Civil  Tribunal  of  First  Instance  at  Milan,  and  in  the 
month  of  October,  1826,  she  was  by  order  of  that  court,  and  pursuant 
to  the  will,  duly  put  into  possession  of  the  estate  and  effects  of  the 
deceased,  in  Aulan.  On  the  16th  May,  1836,  Catharina  Mella  duty 
executed,  conformably  to  the  laws  of  Milan,  an  irrevocable  deed  of 
of  all  her  estate  and  effects  in  favor  of  her  niece,  Madame  Rosa 
JastigUoni,  wife  of  Paolo  CastiglionL  This  deed  of  donation  was 
duly  accepted  by  Madame  Castiglioni  and  her  husband,  and  in  virtoe 
thereof  they  were  put  in  possession  by  the  authorities  at  Milan  of  the 
estate  and  effects  of  the  deceased  there  situate.  On  the  22d  July, 
1836,  Mademoiselle  Mella  died  intestate.  It  was  afterwards  ascer- 
tained that  the  said  Vincenzo  Frederici  died  possessed  in  this  coun- 
try of  a  sum  of  about  1,000/1,  due  to  him  under  certain  proceedings  in 
the  Court  of  Chancery. 

Harding  J  Q.  A.,  on  affidavits  of  the  foreign  law,  moved  the  court 
to  grant  letters  of  administration  with  the  will  annexed  of  the  estate 
of  the  said  Vincenzo  Frederici  to  Madame  CastiglionL 

Dr.  LusHiNC^ON.  The  difficulty  which  I  feel  in  this  case  is,  that 
nobody  has  made  an  affidavit  as  to  the  correctness  of  the  documents 
before  the  court  The  affidavits,  no  doubt,  sufficiently  prove  the  law 
of  Austria,  and  the  legal  effect  of  these  documents,  assuming  them 
to  be  correct.  The  application  is  very  peculiar,  and  I  think  myself 
1[>omid,  therefore,  to  require  some  verification  of  the  documents.  There 
would,  I  apprehend,  be  no  difficulty  in  obtaining  an  affidavit  from 
Milan,  or  from  the  Austrian  consul  in  England.  I  should  be  quite 
content ;  and  I  think  the  ^irant  may  pass,  upon  an  affidavit  of  the 
Austrian  consul  being  left  m  the  registry,  that  he  verily  believes  these 
documents  to  be  what  they  purport  to  be.  The  grant  must  be  lim- 
ited to  the  estate  taken  under  the  deed  of  donation. 


ECCLESIASTICAL  COURTS,  1853.  603 

In  the  Goods  of  Thomas  Dewell. 
PREROGATIVE  COURT. 

In  the  Goods  of  Thomas  Dewell. 

Noremher  5,  1853. 

Will  —  AUetaUons  —  AcknawledgmefU  of  Signatwre. 

The  deceased  desired  the  sabscribing  witnesses  to  place  their  names  to  his  will,  telling  them 
of  alterations  therein  made,  bat  did  not  sign  his  name  again :  — 

jQe^,  a  good  reexecation  by  acknowledgment. 

Thomas  Dewell  died  in  August,  1853,  leaving  a  will  and  codicil, 
both  in  his  own  handwritijig,  the  will  dated  the  2d  February,  1847, 
and  the  codicil  the  13th  November,  1850.  Both  will  and  codicil  were 
duly  executed ;  but  in  the  will  two  interlineations  had  been  made  sub- 
sequent to  the  execution.  In  the  margin,  opposite  the  interlineations, 
were  placed  the  initials  of  the  two  subscribing  witnesses,  but  not  the 
signature  or  initials  of  the  testator ;  but  at  the  end  of  the  will,  and 
bdow  the  names  of  the  subscribing  witnesses,  the  testator  had  written 
the  words,  "  Republished  and  declared  bv  the  testator,  with  the  words 
*  for  her  own  use.'  interlined  in  the  last  Ime  of  the  first  page,  and  the 
words  *  in  the  names  of  the  same  trustees '  interlined  in  the  eleventh 
line  of  the  second  page,  in  the  presence  of  us,  who,  in  his  presence, 
at  his  request,  and  in  the  presence  of  each  other,  have  hereunto  sub- 
scribed our  names  as  witnesses,  this  1st  day  of  December,  1848." 
Immediately  under  this  memorandum  the  two  subscribing  witnesses 
wrote  their  names,  but  the  testator  did  not  repeat  his  own  signature. 
One  of  the  witnesses  was  dead ;  the  other  deposed  to  the  testator 
having,  when  producing  his  will,  told  them  that  he  had  made  certain 
alterations  in  it,  which  he  pointed  out  to  them,  adding  that  it  was 
therefore  necessary  for  him,  the  deceased,  to  republish  his  will ;  that 
he  and  his  fellow-witness  then  signed  their  names  at  the  bottom  of 
the  memorandum  a  second  time,  where  the  signatures  now  appeared, 
but  the  deceased  did  not  himself  affix  his  signature,  neither  had  he 
written  the  memorandum  in  their  presence. 

Wdddilove  moved  for  probate  of  the  will  with  the  alterations.  He 
submitted  that  the  testator  had  acknowledged  his  signature  in  the 
presence  of  two  subscribing  witnesses,  and  so  complied  with  the  21st 
section  of  the  Wills  Act 

Sir  J.  DoDsoN.  I  think  this  amounts  to  an  acknowledgment,  and 
the  witnesses  having  put  their  names  to  the  paper  after  the  acknowl- 
edgment, the  paper,  as  it  now  stands,  is  entitlea  to  probate. 
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CONSISTORY  COURT. 

ClOCCI   V,  ClOCCI. 

November  8,  12,  and  15,  1853;  and  January  18,  1654. 

Cruelty —  Venereal  Disease — Evidence  of  Adultery -^-^  Witnesses. 

The  probable  chance  of  commnnicating  the  yeoereal  disease  is  not  sufficient  to  support  a 
charge  of  cruelty ;  there  must  be  proof  of  the  communication  of  the  disease. 

The  consorting  with  prostitutes  by  a  married  man  raises  the  presumption  of  adultery,  unless 
explained  and  rebutted  by  the  character  of  die  man ;  and  where  oiaracter  is  relied  upon 
as  a  defence,  and  fails  in  that  respect,  the  presumption  is  increased. 

The  evidence  given  by  paid  witnesses,  testes  lupanant,  and  aocompUoes,  though  liable  to 
suspicion,  must  be  fairly  weighed. 

This  was  a  cause  of  separation  by  reason  of  cruelty  and  adulteiy, 
promoted  by  the  wife  against  the  husband.  The  proceedings  com- 
menced on  the  18th  January,  1853,  and  on  the  19th  February,  a 
libel  was  brought  in,  pleading,  so  far  as  is  material  to  this  report,  in 
the  sixth  article,  that,  for  some  time  before,  and  at  the  time  of,  and 
after  the  period  of  his  said  marriage,  the  said  Mr.  Ciocci  was  suffer- 
inc;  from  venereal  disease,  for  which  he  was  attended  by  divers  medi- 
(»r  persons  then  practising  at  Brighton  and  elsewhere ;  that  knowing 
himself  to  be  so  affected  with  venereal  disease,  and,  in  spite  of  the 
warning  given  him  bv  one  or  more  of  them,  very  shortly  before  his 
marriage,  he,  the  said  Raffaelle  Ciocci,  did,  nevertheless,  contract  a 
marriage,  and  have  sexual  intercourse  with  his  wife,  the  said  J.  M.  B. 
Ciocci ;  that  the  said  Mr.  Ciocci  did  thereby  communicate  to  the  said 
Mrs.  Ciocci  the  venereal  disease,  and  her  health  was  thereby  seriously 
impaired  for  a  considerable  period ;  that  by  this  course,  as  well  as  by 
the  general  unkind  treatment  of  the  said  l^ffaelle  Ciocci,  Mrs.  Ciocci 
was  reduced  to  a  state  of  extreme  debility,  which  confined  her  to  the 
house  until  the  14th  March,  1851,  when  she  quitted  her  said  husband's 
house,  and  hath  ever  since  lived  separate  and  apart  from  him,  and 
hath  never  since  resided  either  in  Brighton  or  London.  8.  That  ever 
since  the  marriage  of  the  said  Rsiffaelle  Ciocci  and  Mrs.  Ciocci,  in 
the  month  of  January,  1851,  the  said  Mr.  Ciocci  had  been  in  the  con- 
stant habit  of  consorting  with  prostitutes,  both  in  London  and  in 
Brighton,  genercdly  late  in  the  evening,  and  has  been  seen  constantly 
walking  and  conversing  with  them  Doth  in  London  and  Brighton. 
9.  That  the  said  RaffaeUe  Ciocci  was  in  the  habit  of  visiting  at  Na 
3,  Sbaftesbury-crescent,  Pimlico ;  that,  on  a  Sunday  afternoon,  occur- 
ring very  shortly  after  the  marriage  of  the  said  Mr.  Ciocci,  he  called 
at  tiie  said  house,  and  caught  hold  of  the  female  servant  who  opened 
the  door,  took  indecent  liberties  with  her  person,  endeavored  to  push 
her  into  the  parlor  of  the  house,  and  solicited  her  to  let  him  have 
sexual  intercourse  with  her.  11.  That,  on  or  about  the  29th  of  Jan- 
uary, 1851,  Mr.  and  Mrs.  Ciocci  returned  to  Brighton,  and  went  to 
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reside  at  No.  8  Clarence-square,  where  the  said  Mr.  Ciocci  pursued 
his  occupation  as  a  professor  or  teacher  of  languages ;  that  from  and 
immediately  after  such  his  return  to  Brighton,  Mr.  Ciocci  went  fre- 
quently to  a  brothel  or  house  of  ill-fame,  in  Gardner-street,  and  also 
to  a  house  in  Carlton-street,  in  Brighton,  where  the  party  proponent 
expressly  alleges  and  propounds  that  he  habitually  had  the  carnal  use 
and  knowledge  of  the  body  of  a  person  known  by  the  name  of  Polly 
Miller,  and  of  the  bodies  of  divers  prostitutes  unknown  to  the  party 
proponent,  and  committed  adultery  with  them*  13.  That,  in  the  eve- 
ning of  a  certain  Saturday,  in  the  month  of  June,  1852,  the  said  Raf- 
faeUe  Ciocci,  who  was  then  residing  in  apartments  on  the  second  floor 
in  No.  16  Grosvenor-street  West,  Pimlico,  in  the  county  of  Middle- 
sex, met  a  certain  female,  known  to  be  a  prostitute,  in  the  neighbor* 
hood  of  Eaton-square,  and  accompanied  her  to  a  house  of  ill-fame, 
in  Chelsea,  where  he  passed  the  night  with  her ;  that,  on  such  occa- 
sion, the  said  Raffaelle  Ciocci  slept  naked  and  alone  in  the  same  bed 
with  the  said  prostitute,  and  committed  adultery  with  her.  14.  That 
about  a  fortnight  after  the  occurrence  in  the  preceding  article  men- 
tioned, and  some  time  in  the  early  part  of  July,  in  the  said  year  1852, 
the  said  Raffaelle  Ciocci  again  met  the  said  prostitute  late  in  the 
evening,  in  the  neighborhood  of  Vauxhall-bridge  road,  and  walked 
about  with  her  for  two  or  three  hours,  and  took  indecent  liberties  with 
her  person ;  that,  on  divers  subsequent  occasions,  late  in  the  summer 
and  in  the  autumn  of  1852,  the  said  Mr.  Ciocci  met  the  said  prosti- 
tute in  the  streets  of  Pimlico  and  Chelsea,  walked  about  with  her, 
took  indecent  liberties  with  her  person,  and  gave  her  money.  15. 
That,  on  or  about  the  2d  November,  1852,  the  said  prostitute,  men- 
tioned in  the  preceding  article,  received  a  letter  from  Mr.  Ciocci, 
which  letter  is  not  now  m  existence,  requesting  her  to  call  upon  him 
at  his  lodgings,  at  No.  16,  Grosvenor-street  West,  aforesaid,  on  the 
following  morning;  that,  in  consequence  of  such  letter,  she  went  to 
the  said  house  and  saw  the  said  Mi.  Ciocci,  who  asked  her  to  accom- 
p€my  him  to  a  magistrate,  and  deny  having  had  connection  with  him, 
if  questioned  by  such  magistrate ;  that  Mr.  Ciocci  thereupon  accom- 
panied her  in  a  cab  to  the  police  station  in  Cottage-row,  Pimlico,  into 
which  he  entered,  she,  the  said  prostitute,  remaining  in  the  cab ;  that, 
after  waiting  for  about  half  an  hour,  the  said  Batiietelle  Ciocci  reen- 
tered the  cab,  and  accompanied  her  to  the  police  station  in  Rochester- 
row,  into  which  he  entered,  whilst  the  said  prostitute  remained  as  be- 
fore in  the  cab ;  that,  after  an  interval  of  some  two  hours,  the  said 
Raffaelle  Ciocci  again  reentered  the  cab,  in  which  he  proceeded  with 
the  said  prostitute  to  a  house  in  Shaftesbury-crescent,  and  thence  to 
his  aforesaid  lod^ngs  in  No.  16  Grosvenor-street,  where  the  party 
proponent  expressly  alleges  that  the  said  prostitute  remained  alone 
with  the  said  Raffaelle  Ciocci  for  two  or  three  hours,  during  which 
time  he,  the  said  Raffaelle  Ciocci,  had  the  carnal  use  and  knowledge 
of  her  body,  and  committed  adultery  with  her.  16.  That,  in  the 
course  of  the  few  months  immediately  preceding  the  date  of  this  libel, 
the  said  Raffaelle  Ciocci  received  another  prostitute  in  his  apartments 
on  the  second  floor  of  the  said  house.  No.  16  Grosvenor-street  West, 
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and  there  had  the  carnal  use  and  knowledge  of  her  body,  and  com- 
mitted adultery  with  her. 

On  behalf  of  Mr.  Ciooci,  an  allegation  was  brought  in  on  the  31st 
May,  pleading,  in  the  fourth  article:  Whereas,  in  the  thirteenth  article 
of  the  said  libel,  it  is  alleged  or  pleaded,  in  words,  or  tc  ihe  ejfTect, 
that,  "  in  the  evening  of  a  certain  Saturday  in  the  month  of  June, 
1852,  the  said  Raffaelle  Ciocci  met  a  certain  female,  known  to  be  a 

Erostitute,  in  the  neighborhood  of  Eaton-square,  and  accompanied 
er  to  a  house  of  iU-fame  in  Chelsea,  where  he  passed  the  night  with 
her,  naked  and  alone,  in  one  and  the  same  bed,  and  committed  adul- 
tery with  her ; "  and,  whereas,  in  the  fourteenth  article  of  the  said  libel, 
it  is  alleged  or  pleaded,  in  words,  or  to  the  effect,  that,  ^  at  some  time 
in  the  early  part  of  July,  1852,  the  said  Raffaelle  Ciocci  met  the  same 
female  late  in  the  evening,  in  the  neighborhood  of  Vauxhall-bridge 
road,  and  walked  about  with  her,  and  took  indecent  liberties  with  hear 
person ;  also,  that,  on  divers  subsequent  occasions,  late  in  the  sum- 
mer, and  in  the  autumn  of  1852,  the  said  Mr.  Ciocci  met  the  said 
female  in  the  streets  of  Pimlico  and  Chelsea,  and  walked  about  with 
her,  and  took  indecent  liberties  with  her  person ; "  now,  the  same  is 
in  great  part  (and  in  substance  and  effect  altogether)  untruly  alleged, 
or  pleaded,  for  the  ttaih  and  feict  was,  and  is,  and  the  party  propo- 
nent expressly  alleges  and  propounds,  that  the  said  Mr.  Ciocci,  (who 
was  and  is,  a  member  of  a  certain  society  called  or  known  as  ^  The 
Female  Aid  Society,"  established  in  Red-Lion-square,  London,  and 
who,  from  the  year  1850,  had  taken,  as  he  still  takes,  an  active  part 
in  promoting  the  objects  of  that  society,)  some  time  in  the  said 
month  of  July,  1852,  for  the  first  time  met  and  accosted  a  female, 
being  the  female  meant  and  intended,  obviously  a  woman  of  the 
town,  and  who  has  since  been  produced  and  examined  as  a  witness 
in  this  cause,  on  behalf  of  the  said  Mrs.  Ciocci,  by  the  name  of 
Fanny  Alexander,  but  who  then,  in  answer  to  his  inquiry,  stated  to 
the  said  Raffaelle  Ciocci  that  her  name  was  Helen  Alexander,  (in  the 
said  Vauxhall-bridge  road ;)  and  the  party  proponent  further  expressly 
alleges  and  propounds,  that  the  said  Mr.  Ciocci,  in  so  accosting  and 
conversing  as  he  did  with  the  said  female  at  the  time  and  place,  or  on 
the  occasion  aforesaid,  urged  and  endeavored  only  to  persuade  the 
said  female  to  abandon  her  course  of  life,  and  put  herself  under  the 
protection  of  the  said  society ;  and  that  it  is  utterly  untrue  that  he 
then  and  there  (or  at  any  other  time  and  place)  took  indecent  (or 
any)  liberties  with  the  person  of  the  said  female,  or  that,  at  the  time 
and  place  mentioned  in  the  said  thirteenth  article  of  the  said  libel, 
(or  at  any  other  time  and  place,)  he,  the  said  RaffaeUe  Ciocci,  had 
sexual  connection  with  the  said  female,  or  committed  adultery  with 
her.  5.  Whereas,  in  the  fifteenth  article  of  the  said  libel,  it  is 
alleged  or  pleaded,  "  that  on  or  about  the  2d  of  November,  1852,  the 
said  prostitute,  mentioned  in  the  preceding  article,  received  a  letter, 
purporting  to  come  from  the  said  Raffaelle  Ciocci,  which  letter  is  not 
now  in  existence,  requesting  her  to  call  upon  him  at  his  lodgings,  Na 
16  Grosvenor-street  West,  aforesaid,  on  the  following  morning ;  that, 
accordingly,  and  in  consequence  of  the  receipt  of  such  letter,  she 
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went  to  the  said  house  and  saw  the  said  RaiTaelle  Ciocci,  who  asked 
her  to  accompany  him  to  a  magistrate,  and  to  deny  having  had  con- 
nection with  him,  if  questioned  by  such  magistrate ;  that  the  said 
Raffaelle  Ciocci  thereupon  accompanied  her  in  a  cab  to  the  police 
Btation  in  Cottage-row,  Pimlico,  into  which  he  entered,  she,  the  said 
prostitute,  remaining  in  the  cab ;  that,  after  waiting  for  about  half  an 
hour,  the  said  Raffaelle  Ciocci  reentered  the  cab,  and  accompanied 
her  to  the  police  station  in  Rochester-row,  into  which  he  entered, 
whilst  the  said  prostitute  remained  as  before  in  the  cab ;  that,  after 
an  interval  of  some  two  hours,  the  said  Raffaelle  Ciocci  again  reen- 
tered the  cab,  in  which  he  proceeded  with  the  said  prostitute  to  a 
house  in  Shaftesbury-crescent,  and  thence  to  his  aforesaid  lodgings  in 
No.  16  Grosvenor-street  West,  where  the  said  prostitute  remained 
alone  with  the  said  Raffaelle  Ciocci  for  two  or  three  hours,  during 
which  time  the  said  Raffaelle  Ciocci  had  the  carnal  use  and  knowl- 
edge of  her  body,  and  committed  adultery  with  her ; "  now,  it  is 
therein  in  part  and  in  substance  or  effect,  altogether  untruly  alleged 
and  pleaded,  for  the  truth  and  fact  was  and  is,  and  in  reference  to  and 
by  w^ay  of  explanation  of  what  is  so  falsely  pleaded,  the  party  pro- 
ponent expressly  alleges  and  propounds,  that,  in  the  evening  of  a  day 
early  in  the  month  of  August,  1852,  the  said  Raffaelle  Ciocci  acci- 
dentally saw  a  fellow-countrymen  of  his,  named  G.,  conversing  with 
a  female,  whom  he  immediately  recognized  as  the  female  he  had 
seen  and  conversed  with  in  manner  and  to  the  effect  in  the  said  pre- 
ceding article  of  this  allegation,  in  the  neighborhood  of  his  (G.'s) 
lodgings  in  Gillingham-street,  Pimlico,  and  into  which  lodgings  the 
said  G.  presently  took  and  entered  with  the  said  Fanny  (or  Helen) 
Alexander,  though,  at  such  time,  the  said  G.  was  a  candidate  for  the 
office  of  minister  of  the  Italian  Protestant  Church  in  Newman-street, 
Oxford-street,  London;  that,  in  the  month  of  October,  thesaid  Raf- 
faelle Ciocci  mentioned  what  he  had  so  seen  to  the  Rev.  Mr.  Glennie, 
who  reported  the  same  to  the  Rev.  Mr.  Burgess,  the  said  Rev.  Mr, 
Glennie  and  the  Rev.  Mr.  Burgess,  being  members  of  a  committee  for 
the  selection  of  ministers  for  the  Italian  Protestant  Churches  in  Lon- 
don.    And  the  party  proponent  further  alleges  and  propounds,  that 
the  said  Raffaelle  Ciocci  being  thereupon  desired  by  the  said  Rev. 
Mr.  Burgess  to  ascertain  the  nature  of  the  said  G.'s  connection  with 
the  said  Fanny  (otherwise  Helen)  Alexander,  he  sought  her  out  for 
that  purpose,  and  having,  to  wit,  on  the  2d  November  following,  met 
her  accidentally,  (he  being  then  in  company  with  another  fellow-coun- 
trymen, a  Signer  Patriarchi,)  he  requested  her  to  come  to  his  said 
lodgings,  at  No.  16  Grosvenor-street  West,  on  the  following  day, 
which  she  promised  to  do ;  that  accordingly  on  the  following  day, 
the  3d  November,  the  said  Fanny  (or  Helen)  Alexander  went  to  the 
said  lodgings,  and  found  there  the  said  Raffaelle  Ciocci,  and  with  him 
the  said  Signor  Patriarchi,  and  when  and  where  the  said  Signer  Patri- 
archi, in  the  presence  of  the  said  Raffaelle  Ciocci,  put  certain  ques- 
tions to  the  said  Fanny  (or  Helen)  Alexander,  touching  or  concerning 
her  connection  with  the  said  G.,  which  questions,  as  also  her  answers 
thereto,  he  put  down  in  writing,  to  wit,  on  the  paper  writing  hereto 
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annexed,  marked  No.  10,  (to  which  the  party  proponent  prays  leave 
to  refer  in  part  supply  of  proof  of  the  premises;)  and,  to  authenticate 
the  same,  added  his  signature  thereto,  as  and  where  such  signature 
now  appears  thereon ;  that,  after  this  had  been  done,  the  said  Bafia- 
elle  Ciocci  took  the  said  Fanny  (or  Helen)  Alexander  with  him  in  a 
cab  to  the  police  station  in  Cottage-row,  Pimlico,  and  thence,  at  the 
recommendation  of  the  police  inspector  in  Cottage-row,  to  the  police 
court  in  Rochester-row,  as  pleadea  in  the  said  fifteenth  article  of  the 
said  libel,  but  not  for  the  purpose  therein  falsely  pleaded,  but  for  the 
purpose  of  having  her  sworn  to  the  truth  of  the  statement  contained 
m  her  answers  to  the  questions  put  to  her  as  aforesaid,  by  the  said 
Signor  Patriarchi,  relative  to  her  illicit  connection  with  the  said  6., 
though  such  his  purpose  was  frustrated  by  the  refusal  of  the  magis- 
trate at  the  said  police  court,  to  swear  the  said  Fanny  (or  Helen} 
Alexander,  to  the  truth  of  such  statement ;  that  the  said  Kadaelle 
Ciocci  thereupon  went  back  in  the  cab  to  his  said  lodgings  at  No.  16 
Grrosvenor-street  West,  taking  the  said  Fanny  (or  Helen)  Alexander 
back  in  the  cab  with  him  as  fax  as  it  went  her  way,  but  set  her  down 
at  the  comer  of  Windsor-terrace,  Pimlico,  that,  as  she  said,  being 
near  where  she  lived,  and  where  she  desired  to  be  set  down;  whi(£ 
having  done,  the  said  Raffaelle  Ciocci  returned  alone  in  the  cab  to  his 
SEud  lodgings,  where  and  when  the  said  Patriarchi  then  was  expecting 
his  return,  and  who  spent  the  rest  of  the  dav  with  the  said  Ra&elle 
Ciocci.     And  the  party  proponent  further  alleges  and  propounds,  that 
in  his  way  home  from  the  said  police  court,  the  said  Raffaelle  Ciocci 
called  at  a  house  in  Shaftesbury-crescent,  as  mentioned  in  the  said 
fifteenth  article  of  this  Ubel,  and  went  into  it  for  a  short  time  to  speak 
to  an  acquaintance  of  his  who  resided  there,  but  that  he  left  the  said 
Fanny  (or  Helen)  Alexander,  whilst  he  was  so  in  the  said  house, 
sitting  by  "herself  in  the  cab  at  the  street  door.     And  the  party  propo- 
nent lastiy  expressly  alleges  and  propounds,  that  the  said  Fanny  (or 
Helen)  Alexander  was  never  at  the  said  house.  No.  16  Grosvenor- 
street  West,  (at  least,  to  the  knowledge  of  the  said  Raffaelle  Ciooci,) 
save  at  the  time  and  for  the  purpose,  and  under  the  circumstances 
hereinbefore  pleaded ;  and  that  it  is  utterly  false,  as  pleaded  in  the  fif- 
teenth article  of  the  libel,  that  she  was  again  or  a  second  time  at  the 
house  on  the  said  day,  or  that  then  and  there,  as  falselv  pleaded,  (or 
at  any  other  time  or  place,)  he,  the  said  Rkffaelle  Ciocci,  had  the 
carnal  use  and  knowledge  of  the  body  of  the  said  Fanny  (or  Helen) 
Alexander. 

No.  10.     On  the  3d  of  November,  1852,  the  following  questions 
were  addressed  to  Miss  Helen  Alexander,  and  answered  as  foUows :  — 

"1.    Have  you  ever  seen  this  gentlman  walking  with  an  other 
gentlman  in  Shaftesbury-crescent  ?  —  Yes. 

«  2-  What  day  ?  —  On  the  4th  August,  1852. 

"  3.  If  you  see  the  gentlman,  could  you  know  him  again  ?  —  Yes. 

"  4.  Have  you  had  any  thing  to  do  with  him  ?  —  Yes ;  I  went  with 
him  that  evening. 

"  5.  Did  you  stay  with  him  all  the  night  ?  —  Yes. 

"  6.  At  what  o'ldoc  did  you  left  in  the  morning  ? — About  8  o'kloc 
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"7.  What  did  he  say  to  you  daiiiig  the  night? — That  he  was 
going  to  leive  that  appartement ;  that  next  day  he  was  going  in  the 
coftntry  to  pay  a  visit  to  some  firiends. 

"  8.   How  mach  did  he  gave  you  ?  —  Fife  shillings. 

"9.  Have  you  seen  him  since  that  evening?  —  Yes,  twice;  once 
near  Wauxhail-bridge,  and  an  other  time  in  Belgrave-road. 

"  10.  What  did  he  say  to  you  ?  —  That  I  am  a  very  bad  girle'  to 
go  and  tell  to  his  fidend  every  thing. 

"  11.   Where  he  lived  ?  —  At  39  Grallingham-street,  Pimlico. 

"  12.  What  part  of  the  house  had  he  ? —  The  parlor,  and  de  back 
parlor  for  his  bedroom. 

**  13.   Did  you  reelly  sleep  with  him  ?  —  Yes. 

"  14.  Have  you  been  with  him  afterwards  ?  —  Yes. 

"  15.   Did  any  one  see  you  in  the  house  ?  —  Nobody. 

"  16.  Have  you  seen  tms  gentlman  when  you  entered  the  house  ? — 
I  did  not ;  I  thought  he  had  go  on  away. 

"  17.  Have  you  seen  him  before  that  evening?  —  Yes ;  and  I  told 
him  all  my  life. 

"  18.  What  did  he  say  to  you  ?  —  He  wished  me  to  chang  my  life, 
to  go  to  servis,  and  he  sayd  that  he  would  send  me  in  an  establish- 
ment at  Bed  Lion-square,  where  they  would  take  care  of  me,  and  so 
find  me  a  place. 

"  19.    Were  you  glad  to  go  and  change  your  life  ?  —  Yes. 

"  Would  you  go  now  ?  —  No. 

<<  20.  Make  a  description  of  the  gentlman.  —  He  is  rather  toll,  and 
tin  face,  with  large  mouth,  black  wiskers,  and  bold* 

"21.  Have  you  ever  had  any  thing  to  do  with  this  gentlman?-— 
Never. 

"  Witness :    C.  Patriarchi." 

I^Ulimore  and  Dea/ne^  for  the  wife. 

Addams  and  TioisSy  for  the  husband. 

• 
Dr.  LusHiNGTON.  This  case  has  been  fully  discussed  at  the  bar, 
the  argument  occupying  no  less  than  four  days,  and  I  think  that  time 
has  been  well  spent;  for  on  the  present  occasion  the  veracity  of  many 
witnesses  is  called  in  question,  and  the  evidence  is  contradictory  to  a 
very  great  extent,  and  much  time  must  necessarily  be  consumed  in 
the  investigation  requisite  to  the  discoverv  of  the  truth.  I  must  com- 
mence with  stating  a  few  of  the  admittea  facts.  The  marriage  took 
Sdace  on  the  15th  January,  1851.  It  appears  that  Mr.  Ciocci  was  an 
talian  refugee,  and  for  some  years  resident  in  this  country ;  that  ho 
derived  his  maintenance  by  teaching  languages,  and  for  some  time 
mevious  to  the  mairia^e,  at  Brighton.  The  lady  was  Jemima  Mary 
^acon  Frank;  she  resided  at  Brighton,  and  possessed  a  considorabld 
fortune.  The  ages  of  the  parties  do  not  distinctly  appear,  but  tlict 
lady  was  the  elder.  There  is  enough  in  these  drcumstancRS  to  HfitUfy 
my  mind,  that,  according  to  all  probability,  this  was  not  a  mnrrlMKM 
likely  to  produce  much  happiness.    The  parttes  moved  in  a  dlllbrtiiit 
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sphere  of  life,  and  the  fortune  was  secured  to  the  lady.  The  parties 
separated  on  the  14th  March,  1851.  What  were  the  particular  cir- 
cumstances which  led  to  this  separation,  are  not  disclosed  by  the  evi- 
dence in  the  cause ;  they  are  very  inconveniently  left  to  the  court  to 
conjecture.  For  instance,  I  know  no  fact  immediately  preceding  the 
14th  March,  1851,  which  caused  the  cohabitation  to  cease.  How- 
ever, cease  it  did,  and  I  find  Mr.  Ciocci  in  London,  and  Mrs.  Ciocci 
elsewhere.  From  this  time  to  the  commencement  of  this  suit,  in 
Hilary  term,  1853,  there  is  an  entire  blank,  with  one  exception  —  that 
it  appears  that  Mrs.  Ciocci,  by  her  agents,  was  endeavoring  to  find 

£  roofs  to  support  charges  of  adultery  against  her  husband.  All  I 
now  is  from  the  correspondience,  whence  it  may  be  collected  that 
Mr.  Ciocci,  in  conformity  with  his  declarations,  did  not  endeavor  to 
enforce  cohabitation ;  and  from  the  same  source  I  form  the  conclu- 
sion, that  Mrs.  Ciocci  had  no  knowledge  of  the  special  act  of  cruelty 
now  charged,  for  such  knowledge  would  be  wholly  inconsistent  with 
her  letters. 

With  respect  to  the  eharge  of  general  cruelty  and  ill-treatment,  I 
am  of  opinion  that  it  wholly  fails,  and  that  the  evidence  brought  to 
support  it,  is  so  entirely  insufficient  that  it  would  be  a  waste  of  time 
to  discuss  it,  and  more  especially  because  that  evidence  has  no  bear- 
ing on  the  specific  act  of  cruelty  charged  in  the  libel. 

I  now  address  my  attention  to  the  sixth  article  of  the  libel,  to  the 
facts  pleaded  therein,  and  to  the  evidence  adduced  to  substantiate 
the  charges  therein  contained.  The  sixth  article  charges  that  Mr. 
Ciocci,  before,  at,  and  after  his  marriage,  was  suffering  from  the 
venereal  disease;  that  he  was  attended  by  divers  medi^  persons; 
that  he  was  warned  against  the  risk  of  communicating  the  disease  if 
he  then  married ;  that  he  did  marry,  and  did  communicate  the  disease 
to  his  wife.  If  these  averments  are  proved,  I  should,  both  on  prin- 
ciple and  authority,  entertain  no  doubt  in  deciding  that  an  act  of  legal 
cruelty  had  been  committed.  The  proof  necessary  to  establish  such 
*  charges,  is  twofold — evidence  that  Mr.  Ciocci  himself  had  the  disease, 
and  evidence  that  his  wife  was  also  affected  thereby.  Mr.  Watson 
is  the  first  witness  to  whose  testimony  I  shall  advert,  and  I  see  not 
the  slightest  reason  why  I  should  not  give  the  fullest  credit  to  bis 
testimony.  This  gentleman  had  been  acquainted  with  Mr.  Ciocci 
for  three  or  four  years  pri6r  to  November,  1850.  On  the  17th  of  diis 
month,  Mr.  Watson,  who  practised  as  a  surgeon  at  Jftdghton^  attended 
Mr.  Ciocci,  and  found  him  suffering  from  the  venereal  disease,  and 
so  continued  to  attend  him  till  the  27th  December,  when  he  was  not 
cured,  and  when  Mr.  Watson  left  him  in  charge  of  Dr.  Starr,  who 
succeeded  to  his  practice.  Dr.  Starr  states,  that  Mr.  Watson  left 
Brighton  towards  the  end  of  December,  1850,  and  was  absent  the 

S eater  part  of  January ;  that  he  succeeded  to  his  practice,  called  upon 
r.  Ciocci  as  a  patient,  and  saw  him.  On  the  10th  January,  Mr. 
Ciocci  told  Dr.  Starr,  that  he  had  consulted  a  foreign  gentleman, 
whose  medicines  had  been  of  service  to  him.  An  inspection  then 
took  place,  and  Dr.  Stair  swears  that  Mr.  Ciocci  then  had  a  venereal 
0ore,  which  had  been  a  bad  syphilitic  ulcer,  but  was  then  in  a  healing 
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state.  Dr.  Starr  farther  deposes,  in  answer  to  the  sixty-third  interro- 
gatory,  that  it  appears,  from  Mr.  Watson's  books,  that  the  medicines 
furnished  were  mercniial  pills,  sarsaparilla,  and  nitric  acid.  Dr.  Starr 
did  not  prescribe  himself.  To  this  evidence  there  is  nothing  whatever 
opposed — there  is  no  contradictory,  no  conflicting  testimony.  I  have 
no  right,  either  legal  or  moral,  to  doubt  either  the  veracity  or  the 
medical  knowledge  of  these  gentlemen.  It  is,  therefore,  proved  be« 
yond  all  question  that  Mr.  Ciocci  bad  the  venereal  disease  for  some 
time  immediately  prior  to  the  marriage,  and  that  he  was  in  a  healing 
state,  but  not  healed,  on  the  10th  January. 

The  next  question  is,  whether  he  communicated  this  disease  to 
Mrs.  Ciocci.  I  hardly  think  it  necessary  to  inquire  whether  there  is 
evidence  of  his  having  been  warned  of  the  danger  if  he  married  in 
the  state  in  which  he  is  clearly  proved  to  have  been ;  for,  I  am  of 
opinion  that  common  sense,  ordinary  experience  —  I  speak  not  of 
higher  motives  —  must  have  suggested  to  him  the  probable  conse- 
quences—  the  consequences  likely  to  result  in  the  ordinary  course  of 
things  —  from  marriage  under  the  circumstances  proved  to  have 
existed ;  and  if  this  were  a  point  necessary  to  be  determined,  I  should 
hold,  and  without  doubt,  that  if  a  roan  married  under  such  circum- 
stances, and  communicated  to  his  wife  the  venereal  disease,  it  was, 
to  use  the  mildest  term  applicable  to  such  conduct,  such  utter  reck- 
lessness of  the  health  and  comfort  of  his  wife,  that  if  he  did  com- 
municate such  disease,  he  was  guilty  of  cruelty  in  the  eye  of  the  law; 
and  I  should  hold  this  upon  the  principle,  that,  whoever  does  an  act 
likely  to  produce  injury,  and  the  injury  follows,  can  never  excuse 
himself  by  saying  that  he  hoped  a  probable  consequence  might,  by 
some  peculiar  good  fortune,  not  follow.  But  if  warning  was  neces- 
sary, warning  he  had,  and  ample  warning  too,  from  Mr.  Watson,  who 
told  him  it  was  impossible  for  him  to  marry  until  he  was  quite  cured 
— impossible  for  him  to  marry  in  the  state  in  which  he  was.  This 
was  his  state  on  the  27th  December.  What  his  state  was  on  the  10th 
January,  five  days  before  the  marriage,  I  learn  from  Dr.  Starr.  It 
would  be  a  mockery  of  all  that  is  decent,  honest,  or  honorable  to  sav 
that  Mr.  Ciocci  was  then  in  a  state  to  consummate  marriage.  I  will 
not  debase  the  office  I  hold  by  weighing  degrees  of  risk.  To  marry, 
and  consummate  a  marriage  with  the  slightest  chance  of  communi- 
cating such  a  disease,  was  a  crime  and  a  sin. 

But  to  revert  to  the  question,  <<  Was  the  disease  so  communicated 
to  the  wife  ?  "  Let  me  again  refer  to  Mr.  Watson.  He  says :  "  I 
was  still  in  Brighton,  in  February,  1851.  He  told  me  he  was  mar- 
ried, and  wished  me  to  prescribe  for  his  wife.  I  did  not  know  her ; 
I  never  saw  her ;  when  I  called  on  the  17th  February  at  his  house  in 
Clarendon-square,  she  refused  to  see  me.  I  prescribed  for  her  from 
his  description  of  her  ailment."  Before  I  comment  on  the  evidence 
bearing  upon  this  point,  I  must  express  my  regret  that  the  evidence 
on  this  article  is  left  in  the  doubtful  state  in  which  I  find  it  If  Mr. 
Watson  had  been  asked  for  what  disease  he  prescribed  - —  what  his 
prescription  was  —  the  case  would  have  been  comparatively,  if  not 
entirely,  clear  one  way  or  the  other.  This  most  unfortunate  omission 
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has  left  this  most  material  part  of  the  evidence  in  donbt^  firom  which 
it  will  not  be  easy  to  extricate  it  Before  I  express  my  opinion  as 
to  the  effect  of  this  evidence,  I  will  consider  Mr.  Seabrook's.  Mr. 
Seabrook  was  the  medical  attendant  of  Mrs.  Ciocci  both  before  and 
after  marriage.  On  the  17th  February,  he  attended  upon  her.  She 
was  suffering  from  inflammation  of  her  legs,  and  generally  out  of 
health.  He  prescribed  for  such  inflammation,  and  about  the  second 
week  in  March  she  recovered.  During  the  early  part  of  his  attend- 
ance she  mentioned  having  some  complaint  in  the  parts  of  genera- 
tion, which  he  attributed  to  natural  causes.  On  interrogatory,  he 
says  that  this  complaint  lasted  about  two  weeks,  and  then  ceased,  as 
Mrs.  Ciocci  stated.  He  never  attended  her  for  the  venereal  disease; 
she  never  complained  of  it.  His  prescriptions  were  for  a  different 
disorder.  The  question  is,  what  conclusion  the  court  ought  to  draw 
firom  the  evidence  of  these  medical  persons  considered  together. 
First,  I  am  of  opinion,  that  it  bein^  clearly  proved  that  Mr.  Ciocci 
was  suffering  under  the  venereal  disease,  and  so  late  as  the  10th 
January,  and  the  marriage  taking  place  on  the  15th  January,  the 
probability  is  that  he  communicated  it  to  his  wife.  Secondly,  I 
think  this  probability  strengthened  by  the  fact  of  Mr.  Ciocci  consulting 
Mr.  Watson  as  to  the  health  of  his  wife  —  not  as  to  her  having  the 
venereal  disease;  that  is  not  so.  Thirdly,  further  evidence  is  fur- 
nished by  the  fad;  of  the  discharge  spoken  to  by  Mr.  Seabrook.  But 
against  these  presumptions,  strong  as  they  are,  there  is  evidence 
which  weighs  m  a  contrary  direction,  and  the  absence  of  evidence 
of  still  greater  importance.  The  fact  of  Mrs.  Ciocci  having  another 
disorder,  and  being  attended  by  Mr.  Seabrook,  to  whom  no  disclo- 
sure was  made,  but  above  sJl,  the  circumstance,  the  fact  that  Mis. 
Ciocci  recovered  from  the  symptoms,  whatever  they  were,  without 
any  medicine  for  the  venereal  disease,  as  far  as  appears  by  the  evi- 
dence, must  have  considerable  weight.  If  she  had  taken  tiiat  infec- 
tion, I  apprehend  that  she  could  not  be  relieved  firom  its  eflects 
without  medicine  adapted  to  the  cure  of  that  disease.  Mr.  Seabrook 
gave  her  none.  What  Mr.  Watson  prescribed  the  examiner  has 
most  unfortunately,  I  repeat,  left  in  the  dark.  Moreover,  I  do  not 
find  in  Mrs.  Ciocci's  answers,  (and  the  fact  might  have  been  stated 
in  answer  to  the  second  article,)  nor  elsewhere,  when  she  discovered 
that  she  had  such  disease,  nor  how  she  was  cured.  Strong  as  the 
probabilities  may  be,  I  cannot  presume  the  affirmative ;  and  this 
being  so,  I  am  compelled  to  come  to  the  conclusion  that  it  is  not 
proved  by  affirmative  evidence  that  Mrs.  Ciocci  was  infected  with 
the  venereal  disease.  I  think,  therefore,  that  the  charge  of  cruelty 
fails ;  for  I  am  of  opinion  that  it  is  essential  to  support  that  charge, 
that  the  corpus  delicti  should  be  proved;  and  here  there  is  not 
adequate  proof;  and  if  there  be  not  adequate  proof  of  the  fact, 
however  great  the  moral  delinquency  oi  consummating  a  marriage 
with  the  probable  chance  of  communicating  the  venereal  infection,  I 
am  not  prepared  to  say  that  so  doing  constitutes  legally  an  act  of 
cruelty,  as  understood  in  these  courts.  In  order  to  constitute  an  act 
of  legal  cruelty,  there  must  be,  in  my  opinion,  an  actual  commonica- 
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tion  of  the  disease,  and  the  running  the  risk  is  not  sufficient.!  I 
must,  therefore,  pronounce  that  the  charge  of  cruelty  is  not  sus- 
tained. 

Before  I  address  my  attention  to  the  evidence  adduced  to  support 
the  charge  of  adultery,  I  must  notice  that  there  is  an  extraordinary 
gap  in  the  history  of  this  case,  accounted  for  neither  in  plea  nor 
evidence — at  least,  with  any  accuracy.  I  presume  that  this  lady 
continued  to  live  somewhere  apart  from  her  husband  from  March, 
1851 ;  that  he  came  to  reside  in  London,  and  follow  his  occupation 
as  a  teacher  of  the  Italian  language  —  this  I  am  left  to  presume,  as 
it  is  nowhere  distinctly  stated ;  and  that  some  intimation  having  in 
some  way  reached  Mrs.  Ciocci  or  her  friends,  the  inquiry  was  insti- 
tuted which  appears  by  the  evidence  of  Edser  and  others.  This  has 
led  to  the  employment  of  policemen,  of  persons  also  who  had  been 
in  the  police,  and  to  the  examination  as  witnesses  of  common  women 
.of  the  town.  Whenever  persons  of  this  description,  such  as  Owen 
and  others,  are  employed  for  money  to  procure  evidence  to  establish 
any  fact,  all  that  they  do  or  say  must  be  watched  with  great  vigi- 
lance, and  for  divers  reasons.  Such  persons  are  naturally  anxious  to 
attain  their  object,  and  generally  to  a  certain  extent,  their  pecuniary 
reward  depends,  or  is  by  them  supposed  to  depend,  on  their  success ; 
and  the  very  nature  of  their  employment,  the  constant  mixing  with 
the  lowest  characters,  does  not  tend  to  make  them  the  most  scrupu- 
lous agents.  Great  care  and  caution,  therefore,  is  necessary ;  but 
such  caution  must  not  be  carried  to  an  extravagant  length ;  for  we 
all  know  that  upon  evidence  so  procured  the  lives  of  many  men 
formerly  depended,  and  even  at  this  day  all  but  life  does  frequently 
depend.  Somewhat  similar  observations  apply  to  the  other  class  of 
witnesses,  the  testes  lupanares,  as  we  are  in  the  habit  of  calling  them, 
especially  when  they  are  accomplices ;  but  if  voluntary  association 
with  such  persons  should  be  proved  or  admitted,  such  objection  will 
come  with  an  ill  grace,  and  be  entitled  to  much  less  weight,  if  urged 
by  a  person  so  circumstanced. 

From  all  the  circumstances,  from  the  probabilities,  from  the  con- 
duct generally  of  Mr.  Ciocci,  from  corroboration  if  any,  the  court 
must  form  the  best  judgment  it  can,  remembering  always  that  if 
there  be  reasonable  doul^t  the  balance  should  preponderate  in  favor 
of  innocence  and  against  guUt.  I  cannot  pass  over  altogether  in 
silence  the  extraordinary  nature  of  some  of  the  interrogatories  ad- 
dressed to  the  witnesses  oh  the  libeL  Amongst  other  parts  of  the 
eighth  and  ninth  interrogatories,  the  witnesses  are  asked  whether 
IVfr.  Ciocci  is  not  a  member  of  the  Church  of  England.  What  that 
has  to  do  with  the  question  to  be  decided  in  this  case  I  am  at  a  loss 
to  conceive.  It  cannot,  I  trust,  for  an  instant  be  supposed  that  the 
same  measure  of  justice  will  not  be  meted  out  to  all  parties  litigating 


1 1t  was  argaed,  on  the  authority  of  Popkin  y.  Popldn,  1  Hagg.  765,  note,  that  the 
having  connection  with  his  wife  by  a  husband  infected  with  the  venereal  disease  was 
an  act  of  cruelty,  though  the  disease  might  not  be  communicated. 
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in  a  court  of  justice,  whatever  may  be  their  religious  persaasiona, 
nor  that  any  party  will  derive  any  advantage  because  either  from 
education  originally,  or  from  adoption,  he  professed  one  faith  or  an- 
other. No  impression  could  possibly  be  made  upon  the  mind  of  the 
court  by  such  an  inten-ogatory.  Then  there  is  an  interrogatory  as  to 
the  religious  faith  of  Mrs.  Ciocci,  and  whether  some  Roman  Catholic 
priest  or  cardinal  has  not  been  in  communication  with  her,  and  that 
generally  without  any  reference  to  this  suit.  I  cannot  conceive  what 
id  the  legitimate  drift  of  these  interrogatories ;  but  be  the  drift  what 
it  may,  there  is  not  the  least  evidence  touching  this  cause  produced 
by  them.  I  shall  have  occasion  hereafter  to  comment  upon  some  of 
the  other  interrogatories,  and  will  now  only  •  observe  that,  for  all 
useful  purposes,  I  think  they  might  have  been  greatly  reduced  in 
number. 

But  to  return  to  the  evidence.  Following  the  order  of  the  libel, 
the  ninth  and  tenth  articles  plead  what  I  will,  though  perhaps  incor- 
rectly, term  the  solicitation  of  chastity  of  Jane  Legg.  I  am  of  opin- 
ion that  the  evidence  of  Jane  Legg  alone,  unsupported  by  other 
testimony,  cannot  be  safely  relied  on  to  establish  the  charges;  but, 
to  prevent  misapprehension,  I  wiU  observe  that  it  ia  possible  that 
such  evidence  may  have  some  bearing  upon  other  parts  of  the  cause, 
though  not  sufficient  to  establish  the  charge  here  made.  I  do  not 
say  that  it  will  have  such  bearing,  but  that  it  may.  The  next  case 
which  presents  itself  for  consideration  is  that  of  Charlotte  Thomas. 
This  case  is  most  materially  distinguished  from  that  of  Jane  Liegg; 
for  the  acquaintance,  ana,  I  may  say,  intimacy,  with  Charlotte 
Thomas,  is  not  only  not  denied,  but  admitted,  and  the  sole  question 
is,  whether  that  acquaintance  was  of  a  criminal  or  innocent  nature. 
The  Explanation  offered  by  Ciocci,  is  to  the  following  effect,  as 
appears  from  the  interrogatories  addressed  to  Charlotte  Thomas, 
from  the  forty-second  to  the  forty-ninth  inclusive:  that  he,  Ciocci, 
was  connected  with  a  society  called  the  Female  Aid  Society,  in  Red 
Lion-square ;  that  from  pure  and  laudable  motives  he  induced  her  to 
return  to  her  mother,  then  living  at  Chelsea ;  and  it  must  be  inferred 
from  the  interrogatory,  though  not  so  stated  therein,  that  she  was 
a  prostitute  at  the  time;  and,  further,  that  Ciocci's  conduct  was 
free  from  all  improper  motives,  and  was,  to  use  the  words  of  the 
interrogatory,  paternal.  Some  of  these  circumstances,  though  not 
as  relates  specially  to  Charlotte  Thomas,,  are  afterwards  put  in  plea. 
This  being  so,  the  questions  will  be,  first,  is  there  a  primd  facie  case 
of  adultery  with  Charlotte  Thomas  established  ?  Secondly,  is  that 
case  rebutted  by  proof  that  the  acquaintance  was  guiltless,  and  the 
conduct  of  Ciocci  free  from  blame  ?  The  sixteenth  article  of  the 
libel  charges  adultery  with  a  prostitute,  not  named,  during  the  few 
months  preceding  the  date  of  the  libel,  namely,  the  19th  February, 
1853,  at  Ciocci's  lodgings,  No.  16  Grosvenor-street  West  It  is 
clear  from  the  exhibits,  as  well  as  from  the  interrogatories,  that 
Ciocci's  legal  advisers  were  aware  that  Charlotte  Thomas  was  to  be 
examined.  On  the  sixteenth  article  Owen  deposes,  that  towards  the 
end  of  the  time  he  was  employed,  which  would  be  December,  1852, 
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he  saw  Charlotte  Thomas  at  the  window  of  Ciocci's  lodgings,  the 
second  floor  of  No.  16  Grosvenor-street  West  Charlotte  Thomas 
gives  her  account  of  her  intercourse  with  Ciocci,  at  the  commence- 
ment of  which  she  was  about  seventeen  years  of  age.  It  began  at 
a  dining-house  in  Lisle-street,  which  appears  to  have  been  frequented 
by  Italians  and  prostitutes.  It  was  said  in  the  course  of  the  argu- 
ment that  Ciocci  was  driven  by  the  want  of  pecuniary  means  to 
resort  to  such  places.  I  cannot  say  that  argument  was  convincing 
to  my  mind,  for  I  do  not  believe  that  frugal  accommodation  cannot 
be  procured  in  this  metropolis  without  the  contamination  of  such 
associatio'ns.  I  do  not  look  with  a  very  favorable  eye  upon  these 
symposiums  of  Italian  refugees  and  prostitutes.  However,  I  make 
these  observations  to  show  that  the  argument  did  not  escape  me. 

But  to  proceed  with  Charlotte  Thomas's  evidence.  She  did  not 
see  him  afterwards  for  some  time,  but  on  returning  to  lodge  in  Lisle- 
street,  (about  November,  1852,)  she  met  him  in  the  street,  and  went 
to  his  lodgings  in  Grrosvenor-street  West,  several  times,  and,  accord- 
ing to  her  statement,  committed  adultery  with  him.  This  at  once 
raises  the  question  whether  she  is  credible  or  not ;  the  issue  at  once 
becomes,  is  Charlotte  Thomas  speaking  true  or  false  ?  First,  let  me 
consider  what  she  states  on  cross-examination.  In  answer  to  the 
forty-second  interrogatory  she  negatives  all  knowledge  of  the  society. 
She  says :  "  I  do  not  know  any  thing  of  such  a  society  as  the  interro- 
gate *  Female  Aid  Society.'  1  am  not  aware  that  the  ministrant  ever 
acted  for  any  such  society.  I  am  not  aware  that  he  has  been  the 
means  of  restoring  any  females  of  a  certain  class  to  a  moral  course 
of  life."  Therefore,  we  must  conclude  from  this,  that  Cioccii  did  not 
make  the  conmiunication  to  her.  In  answer  to  the  forty-third  inter- 
rogatory she  makes  a  statement  which  requires  great  consideration ; 
'  she  says :  <'  The  ministrant's  acquaintance  with  me  did  commence 
by  asking  me  (after  some  inquiries  about  my  history  and  cir- 
cumstances) whether  I  would  not  consent  to  go  home  to  my 
mother's,  if,  at  his  intercession,  she  would  consent  to  receive  me.  I 
did  say  that  I  would  consider  of  it,  and,  upon  seeing  him  a  day  or 
two  afterwards,  say  to  him  that  I  would  be  glad  to  go  home.  He 
did  then  immediately  accompany  me  to  my  mother,  who  then  lived 
at  Chelsea,  and  induced  her  to  receive  me  into  her  house.  He  has 
been  a  kind  friend  to  me,  and  taken  a  great  interest  in  my  welfare. 
He  could  not  have  done  more  than  he  has  done  for  me  if  he  had 
been  my  father."  Nqw,  to  be  sure,  such  evidence,  coming  from  the 
mouth  of  a  witness  produced  by  Mrs.  Ciocci  to  prove  adultery,  is 
not  only  exculpation,  but  high  commendation,  and,  I  must  say,  it  is 
somewhat  startling.  Here  is  a  lady  examined  upon  the  19th  and  the 
21st  April,  and  she  is  brought  up  on  the  22d  for  cross-examinati6n ; 
she  then  makes  a  statement  altogether  inconsistent  with  her  previous 
deposition.  I  have  no  means  whatever  of  ascertaining  how  this  was 
efiected,  but  there  can  be  no  doubt  that  something  had  taken  place 
during  the  intervening  time.  It  is  impossible  for  me  to  say  which  is 
the  truth,  but  I  do  say  that,  by  some  means  or  other,  the  witness  was 
induced  to  make  a  different  statement ;  and  I  think  it  probable,  that 
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if  the  examination  had  not  been  interrupted,  such  an  answer  as  that 
to  the  forty-third  interrogatory  would  never  have  been  given.  If  I 
am  to  believe  that  evidence,  the  conduct  of  Mr.  Ciocci,  with  respect 
to  Charlotte  Thomas,  was  highly  praiseworthy.  It  is,  however,  a 
little  strange,  that,  in  the  very  next  breath,  this  witness  refuses  to 
answer  whether  Mr.  Ciocci  had  had  a  criminal  connection  with  her 
or  not  "  I  refuse  to  answer  upon  oath  the  question  whether  he  has 
ever  had  sexual  intercourse  with  me,  or  taken  indecent  liberties  with 
me.  He  certainly  has  behaved  most  gentlemanly  and  paternaUy 
towards  me.  I  am  sorry  for  having  told  the  examiner  what  I  did 
when  I  was  with  him  the  first  day  to  be  examined  in  chief."  One 
would  have  supposed  that  there  could  have  been  no  difficulty  in 
answering  this  question,  when  the  answer  to  the  preceding  part  of 
the  interrogatory  is  borne  in  mind,  and  the  paternal  conduct  of 
Ciocci  so  distinctly  averred.  I  must  follow  up  this  evidence  a  litfle 
further.  In  answer  to  the  forty-seventh  interrogatory  the  witness 
admits  an  interview  with  Mr.  A.,  the  solicitor,  in  consequence  of  a 
letter  (which  has  not  been  produced)  addressed  to  her  fhat  she  was 
to  go  there ;  the  date  of  this  interview  was  the  10th  February,  at 
which  time  the  suit  bad  been  commenced,  though  the  libel  was  not 
given  in  until  the  19th.  She  further  admits  that  she  then  declared 
that  Ciocci  was  totally  innocent,  and  had  restored  her  to  her  mother; 
and  she  admits  paper  A  to  have  been  a  statement  made  by  her,  and 
signed  by  her.     Paper  A  is  to  this  effect :  — 

« 10th  February,  1863.  I,  Charlotte  Thomas,  declare  that  I  first 
saw  Signer  Ciocci,  with  three  or  four  other  gentlemen,  at  the  restau- 
rant, in  Lisle-street,  Leicester-square.  I  was  then  in  company  with 
a  Mr.  M.,  an  Italian.  I  did  not  speak  to  Signor  Ciocci  on  this  occa- 
sion, but  I  afterwards  saw  him  when  going  into  the  restaurant 
alone ;  he  was  coming  down  stairs ;  we  had  some  little  conversation 
together,  when  he  asked  me  if  I  would  like  to  go  home  to  my 
mother's,  if  he  interceded  with  her  on  my  behalf.  I  said  I  would 
consider  of  it,  and  let  him  know.  I  saw  him  a  day  or  two  after- 
wards, and  told  him  I  should  be  glad  to  go  home,  and  he  imme- 
diately accompanied  me  to  my  mother's,  at  Chelsea ;  and  when  my 
mother  removed  to  Sydenham,  I  accompanied  her  thither,  but  it 
being  so  very  dull,  I  determined  to  come  again  to  London.  At  this' 
time,  my  sister,  now  living  with  me,  was  in  service  in  Sloane-street, 
where  she  remained  altogether  about  three  months,  when  she  left  her 
situation,  and  came  to  live  with  me,  at  35  Lisle-street,  since  which 
time  my  sister  has  assisted  me  in  the  business  of  a  dressmaker. 
But  I  solemnly  declare  that  not  the  least  impropriety  of  conduct 
whatever  has  ever  taken  place  between  myself  and  Signor  Ciocd 
Mr  first  meeting  with  Signor  Ciocci  was  about  nine  months  ago; 
and  I  voluntarily,  and  without  the  least  expectation  of  any  reward 
for  so  doing,  make  this  statement :  that  Signor  Ciocci  has  occasion- 
ally given  me  small  sums  of  money,  but  out  of  pure  kindness,  and 
most  certainly,  not  for  any  improper  purpose. 

"Charlotte  Thomas." 
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Now,  singular  enough,  the  witness  is  not  asked  whether  that  state- 
ment was  true  or  not,  a  question  which  would  have  been  most  im- 
portant to  this  cause,  and  most  pertinent  to  the  issue,  but  she  is  only 
asked  whether  or  not  it  was  her  signature.  This  statement,  marked 
A,  does  not  and  cannot  contain  the  words  spoken  by  the  witness, 
though  it  may  be  that  she  stated  the  substance.  It  wad  procured,  I 
do  not  say  unduly,  for  the  purpose  of  discrediting  this  girl  should  she 
be  produced  as  a  witness  for  Mrs.  Ciocci.  Looking  at  all  these  cir- 
cumstances, it  is  very  manifest  that  the  evidence  of  this  witness  must 
be  handled  with  much  circumspection.  The  object  of  Mr.  Ciocci 
must  be  to  show  that  she  is  not  deserving  of  credit ;  it  must  be,  not 
to  set  her  up,  but  to  set  her  down.  Her  evidence  in.  chief  as  to 
adultery  is  not  contradicted  directly  by  her  evidence  on  interrogatory, 
but  it  is  contradicted  by  her  statement  to  Mr.  A,  and  so  far  her  testi- 
mony is  impeached.  It  will  not,  however,  necessarily  follow  that  her 
evidence  is  to  be  wholly  rejected  on  this  ground,  for  I  take  it  to  have 
been  decided  that  a  witness  may,  under  certain  circumstances,  be  be- 
lieved in  part  and  discredited  in  part,  that  it  is  not  necessary  to  reject 
her  in  toto. 

It  is  somewhat  singular,  however,  that,  looking  at  the  sixteenth 
article  of  the  libel,  no  interrogatories  were  put  as  to  the  visits  in  Gros- 
venar-street  West,  /or  such  numerous  visits,  if  deposed  to,  were  not 
very  consistent  with  the  defence  set  up.  I  think,  too,  the  court  was 
entitled  to  some  information  how  this  paper  A  was  procured.  That 
matter  might  have  been  cleared  up  by  the  attorney  or  his  clerk.  I 
shcdl  have  to  comment  in  another  part  of  this  case  upon  parties  ob- 
taining statements  from  witnesses,  and  although  I  do  not  say  that  this 
should  not  be  done,  yet  I  do  think  that  the  court  should  be  fully  in- 
formed how  it  happens,  and  of  all  the  circumstances  under  which 
such  paper  was  obtained.  There  is  one  other  omission  which  I  think 
particularly  deserving  of  notice.  The  gist  of  Mr.  Ciocci's  defence  to 
this  charge  is,  not  to  deny  his  acquaintance  with  this  girl,  but  to  ad- 
mit it,  and  to  claim  credit  for  having  restored  her  to  her  mother. 
How  comes  it  that  this  defence  was  not  pleaded,  and  the  mother 
examined  ?  The  mother  came  up  with  the  daughter  when  she  was 
examined.  Surely  any  intercourse  between  a  married  man  separated 
from  his  wife,  and  a  prostitute  of  this  description,  does  require  the 
best  explanation  which  can  be  given.  I  regret  to  say  that  I  am  left 
wholly  without  evidence  as  to  any  thing  which  may  have  occurred 
between  the  examination  and  the  cross-examination  of  Charlotte 
Thomas ;  but  when  I  look  at  the  inconsistency  of  her  evidence  giveii 
upon  interrogatory  with  that  given  in  her  examination  in  chief,  I 
cannot  but  entertain  a  grave  suspicion  that  this  witness  had  in  the 
mean  time  been  tampered  with.  This  suspicion  is  confirmed  on  ref- 
erence to  the  interrogatories  administered  to  the  witnesses  examined 
on  the  libel. 

The  first  interrogatory  is  in  these  words:  "Let  each  witness 
designed  hereto  be  asked,  *  On  your  oath,  have  you  nof  seen  one  or 
more  of  your  fellow-witnesses  since  the  completion  of  his,  or  their 
examination?'    ^  If  you  admit  that  you  have,  which  have  you  seen  V 

52^ 
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Has  such  witness,  or  witnesses,  made  no  disclosures  whatevfer  to  yon 
as  to  the  tenor  of  his,  her,  or  their  deposition  in  chief,  or  of  the  inter- 
rogatories administered  to  them,  or  of  his,  her,  or  their  answers  there- 
to ? '  ^  K  any  witness  has  made  any  such  disclosure,  say  who,  by 
what  name.'  *  On  your  solemn  oath,  are  you  wholly  unapprised  of  the 
tenor  of  the  interrogatories  which  you  may  suppose  are  about  to  be 
administered  to  you  V  If  nay,  *  What  have  you  been  apprized,  and 
by  whom,  in  respect  thereto?'"  Now,  this  interrogatory  was  not  ad- 
ministered to  this  witness.  The  first  administered  to  her  was  tiie 
third,  and  not  the  first  From  this  it  is  clear  as  daylight  that  the 
.witness  had  been  tampered  with,  and  that  this  interrogatory  was  not 
administered  to  her  lest  it  should  become  known  to  the  court  by 
whom  she  had  been  so  tampered  with.  I  wish,  indeed,  I  could  by 
any  means  discover  by  whom  it  had  been  done ;  he  should  most  as- 
suredly answer,  if  not  here,  at  least  before  another  tribunal,  for  such 
proceeding.  It  has  been  a  shameful  attempt  to  deceive  the  court,  and 
to  prevent  its  arriving  at  the  truth  by  a  suppression  of  this  intern^ 
atory. 

I  have  now  at  some  length  discussed  the  evidence  on  this  sixteenth 
article ;  before  I  come  to  any  conclusion,  I  shall  go  through  the  rest 
of  this  case,  and  for  this  reason,  that  as  the  defence  turns  so  mainly 
on  the  character  of  Mr.  Ciocci,  on  his  being  actuated  by  pure#and 
benevolent  motives  in  his  intercourse  with  this  and  other  girls,  I  vmh 
to  ascertain,  as  far  as  I  am  able,  what  is  the  effect  of  the  evidence 
with  respect  to  Mr.  Ciocci's  conduct  and  motives  with  regard  to 
women  of  this  description.  I  postpone,  therefore,  for  the  present, 
pronouncing  any  opinion  on  this  charge.  With  regard  to  the  charge 
of  adultery,  at  a  brothel  at  Brighton,  with  a  woman  named  PoUy 
Miller,  it  is  supported  by  the  evidence  of  Juliana  Beck  alone.  Whether 
she  is  mistaken  as  to  the  identity  of  Mr.  Ciocci,  or  not,  I  need  not 
stop  to  inquire,  for  I  could  not  safely  proceed  to  any  conclusion  ad- 
verse to  Mr.  Ciocci,  on  her  evidence  alone,  unless  corroborated  by 
further  testimony.  The  additional  articles  charge  adultery  with  PoUy 
Miller,  in  Market-street,  in  February  or  March,  1853 ;  but  of  this  also 
there  is  no  evidence,  save  that  of  Mary  Ann  Hadley,  and  she  is  a 
common  prostitute.  The  interrogatories  do,  indeed,  show  that  Polly 
Miller  must  have  been  in  communication  with  Mr.  Ciocci's  legal  aa- 
visers,  but  this  circumstance  alone  is  not  a  sufficient  corroboration, 
though  it  shows  that  Hadley  is  correct  in  the  account  she  givd^  of 
herself  and  Polly  Miller.  It  would  not,  I  think,  be  safe  or  consistent 
with  justice  to  found  any  conclusion  adverse  to  Mr.  Ciocci  on  this 
evidence.     All  I  say  is,  that  it  is  not  sufficient  alone. 

Before  proceeding  to  th6  case  of  Fanny  Alexander,  I  shall,  veiy 
briefly,  notice  the  eighth  article,  and  the  evidence  thereon.  The  eights 
article  pleads  the  habitual  consorting  with  prostitutes,  and  constantly 
walking  with  them,  both  in  Brighton  and  London.  Owen's  evidence 
is  to  the  fo^wing  effect — that  he  commenced  watching  Ciocci  on 
the  6th  OctSoeTj  1852,  and  continued  to  do  so  up  to  the  3d  Decem- 
ber. During  this  period,  he  saw  Ciocci  conversing  with  prostitutes 
no  less  than  seven  times,  both  in  the  morning  and  in  the  evening. 
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There  can  be  no  reason  to  doubt  the  general  correctness  of  this  evi- 
dence, because  the  conversing  with  prostitutes  is  a  part  of  Mr.  Ciocci's 
own  case.  It  is  his  case  in  plea ;  it  is  his  case  in  interrogatory.  I 
do  not  here  stop  to  inquire  whether  the  mode  of  consorting  with  pros- 
titutes spoken  to  by  Owen,  is  consistent  with  the  motives  to  which 
Mr.  Ciocci  makes  claim.  I  reserve  that  consideration  till  I  have  dis- 
cussed the  evidence  on  Mr.  Ciocci's  allegation.  The  fact  of  so  con- 
senting is  proved  and  admitted ;  whether  explained  satisfactorily  or 
not  I  must  determine.     The  anus  probandi  is  upon  Mr.  Ciocci. 

I  am  thankful  to  say  I  hav^  reached  the  last  case,  namely,  the 
charge  of  adultery  with  Fanny  Alexander.  But  as  the  discussion  of 
this  pcMtion  of  the  case  occupied  by  far  the  greater  part  of  the  time 
of  counsel  in  the  argument,  so  I  fear  it  will  be  necessary  for  the  court 
to  enter  with  considerable  minuteness  into  its  examination.  This 
charge  is  Contained  in  three  articles  —  the  thirteenth,  fourteenth,  and 
fifteenth — and  Fanny  Alexander  has  herself  been  examined.  She 
is,  according  to  her  own  account,  a  prostitute,  and  aged  about  twenty. 
On  the  thirteenth  article  she  deposes  to  her  first  criminal  connection  with 
Ciocci  somewhere  about  May,  1852,  at  a  brothel  in  Chelsea,  where 
she  knows  not,  to  describe,  nor  even  the  street  in  which  it  is  situate. 
On  the  fourteenth,  that  she  frequently  met  Ciocci  in  Windsor-terrace 
Vauxhall-road,  and  that  he  offered  to  take  improper  liberties  with  her. 
On  the  fifteenth  the  great  controversy  has  arisen.  The  time  to  which 
tiie  witness  is  speaking  will  from  other  parts  of  the  case  appear ;  from 
her  evidence,  it  would  be  in  the  summer  or  autumn  of  1852 ;  it  was 
in  the  beginning  of  November.  She  states  that  Mr.  Ciocci  was  igno- 
rant of  her  residence  in  Westminster ;  she  asked  him  to  direct  to  her 
at  7  Stafford-place,  Pimlico ;  she  received  a  note  desiring  her  to  call 
upon  him  at  No.  16  Grosvenor-street  West ;  she  went,  and  afterwards 
accompanied  him  to  the  police  office  in  Cottage-row,  then  to  Roches- 
ter-row ;.  he  told  her  to  deny  ever  having  had  connection  with  him ; 
then  they  went  to  No.  15  Shaftsbury-crescent ;  then  back  to  Grosve- 
nor-street, and  there  he  had  connection  with  her. 

This  being  the  substance  of  her  evidence  in  chief,  let  me  next  con- 
sider what  she  has  said  upon  interrogatory.  It  is  a  fact  in  the  case, 
that  Mr.  B.,  the  solicitor  for  Mrs.  Ciocci,  employed  Mr.  Edser,  a 
builder  at  Vauxhall,  and  a  friend  of  his,  to  use  means  to  obtain  evi- 
dence in  support  of  the  charges  against  Mr.  Ciocci ;  that  through  Mr. 
Edser's  means  various  persons  were  so  employed,  as  Owen,  Russell, 
and  others.  Now,  the  seventeenth  interrogatory  inquires  whether  the 
witness  (Alexander)  knows  ajiy  thing  of  these  persons,  and  amongst 
others  of.  G.,  and  then  the  witness  states  that  he  had  slept  with  her  one 
night.  This  fact  must  be  borne  in  mind  in  the  examination  of  the 
subsequent  evidence.  The  answer  to  the. twenty-first  interrogatory,^ 
which  relates  to  the  Red  Lion-square  society,  is  a  negative,  save  that 
she  says  that  Mr.  Ciocci  asked  her  if  she  would  like  to  change  her 
course  of  life,  telling  her  that  if  she  would  be  a  good  girl  he  would 
get  her  a  situation.  It  is  no  easy  matter  to  sift  the  evidence  where 
there  are  parts  which  are  true  and  parts  which  are  not,  and  it  is  diffi- 
cult to  discover  what  parts  are  supported  by  the  evidence ;  but  I  must 


620  ECCLESIASTICAL   COURTS,  185a 

Ciocci'v.  Ciocci. 

not  shrink  from  the  task.  The  twenty-second  interrogatory  runs  thus : 
*<  On  your  oath,  is  it  not  the  fact  that  the  n[iinistrant  afterwards,  having 
seen  you  in  con[ipany  with  an  Italian  named  G.,  did  speak  to  you 
concerning  the  said  6.,  and  ask  you  what  you  knew  of  him,  and 
make  an  appointment  with  you  to  go  to  his  house,  in  order  to  receiv- 
ing a  statement  what  you  knew  in  respect  to  the  said  G.  ?  "  Let  as 
pause  a  little  to  consiaer  what  the  witness  is  called  upon  to  answer, 
and  what  she  has  answered.  She  is  interrogated  in  the  words  which 
I  have  read.  It  seems  intended  to  ask  her  whether  the  seeing  her 
with  G.,  aad  the  appointment  to  come  to  Grosvenor-street,  were  not 
almost  contemporaneous.  But  what  are  the  facts  of  the  case  ?  What 
are  the  dates  ?  Why,  the  G.  business  was,  according  to  Ciocci's  ovni 
case,  on  the  4th  August,  and  the  appointment  was  not  made  till  the 
2d  November. .  Now,  I  must  say  that  the  interrogatory,  as  put,  ap- 
pears to  me«calculated  to  lead  to  confusion,  to  say  nothing  else  of  it. 
But  what  is  her  answer  to  it  ?  ^  On  my  oath,  it  is  not  the  fact  that 
the  ministrant  afterwards,  having  seen  me  in  company  with  an  Italian 
named  G.,  spoke  to  me  concerning  the  said  G.,  and  made  an  appoint- 
ment with  me  to  go  to  his  house,  in  order  to  receiving  a  statement 
of  what  I  knew  in  respect  to  the  said  G."  It  is  quite  clear  that  both 
the  examiner  and  the  witness  understood  the  interrogatory  as  I  and 
every  person  of  common  sense  must  understand  it,  namely,  that  the 
appointment  was  immediately  subsequent 

The  twenty-third  interrogatory  and  the  answer  are  important.  The 
witness  admits  seeing  Patriarchi  in  Grosvenor-street,  on  the  3d  No- 
vember, but  she  denies  that  the  object  related  to  G. ;  denies  any 
statement  in  writing  by  Patriarchi ;  admits  going  to  Cadogan-place ; 
denies  that  Ciocci  left  her  at  the  corner  of  Windsor-terrace,  and  went 
on  alone  in  the  cab.  Now,  thb  witness  having  admitted  in  her  an- 
swer to  the  twenty-third  interrogatory  that  she  had  been  staying  at 
the  house  of  Miss  J.,  at  Boxmoor,  wtutber  she  had  been  sent  by  Mr. 
Edser  and  Owen,  the  court  is  bound  to  exercise  the  greatest  vigilance 
in  the  examination  of  her  evidence ;  for  although  circumstances  may 
sometimes  render  it  necessary  or  advisable  thus  to  take  charge  of 
witnesses,  yet  it  must  necessarily  attach  to  their  evidence  a  degree  of 
suspicion.  But  whatever  may  be  the  value  of  her  evidence,  the  ques- 
tion mainly  put  in  issue  by  her  answer  to  the  twenty-thbrd  interrogatory 
is,  whether  she  did  or  did  not,  after  leaving  No.  15  Shaftesbury-terrace, 
go  with  Ciocci  to  his  lodgings  in  Grosvenor-street  West  The  alBr- 
mative  is  sworn  to  by  Alexander,  Edser,  .Owen,  and  Horsey.  Tjie 
question  I  am  now  to  try  is  the  mere  fact ;  the  inference  therefrom 
must  of  course  be  considered  hereafter.  Mr.  Ciocci  has  counterpleaded 
this  fifteenth  article  of  the  libel,  in  the  fifth  article  of  his  allegation.  The 
fourth  article  of  the  allegation  counterpleads  the  thirteenth  of  the  libel ; 
but  on  this  article  no  witness  has  been  examined.  The  fifth  article 
pleads,  that  early  in  August,  Ciocci  saw  G.  conversing  wHlth  a  female, 
whom  he,  Ciocci,  knew,  as  pleaded  in  the  fourth  s^icle — that  is, 
with  a  prostitute  whom  he,  Ciocci,  had  before  accosted  in  the  month 
of  July ;  and  that  he  saw  6.  take  her  to  his  lodgings  in  GiUingham- 
street     As  to  this  there  is  no  evidence,  save  that  Alexander  admits 
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she  had  slept  with  O.  It  further  pleads  that  6.  was  at  that  time  a  * 
candidate  for  the  office  of  minister  of  the  Protestant  Italian  Church ; 
that  two  months  afterwards,  namely,  in  October,  Ciocci  mentioned  this 
fact  to  Mr.  Glennie ;  and  that  at  the  desire  of  Mr.  Burgess,  he,  Ciocci, 
sought  this  prostitute,  Fanny  Alexander,  out,  and  on  the  2d  Novem- 
ber accidentally  met  her  when  he  was  in  company  with  Patriarchi. 
So  that  three  times,  in  July,  in  August,  and  in  November,  Ciocci 
accidentally  meets  this  girl — accidentally  as  pleaded,  yet  not  inop' 
portunelyy  for  the  second  time  Ciocci  obtains  proof  against  6.,  whose 
appointment  he  was  opposing ;  and  the  third  time  he  has  the  good 
fortune  to  find  her  when  he  wanted  her  to  make  oath  against  6.,  and 
perhaps  also  for  another  purpose — to  exculpate  himself.  These  matters 
require  close  sifting.  First,  does  this  statement  as  to  the  early  meet- 
ings agree  with  the  evidence  of  Fanny  Alexander  ?  Other  evidence 
there  is  none.  Her  evidence  does  not  at  all  agree  with  the  plea  of 
Ciocci's  allegation,  except  that  there  was  a  meeting  in  July.  1852,  in  the 
Vauxhall-road.  The  time  is  of  no  importance,  but  as  to  the  result  of 
the  meeting,  there  is  a  total  difference.  I  cannot  collect  from  the  plea 
that  there  was  any  other  meeting  than  those  in  July,  August,  and 
November ;  but  Fanny  Alexander  deposes  to  several 

On  the  seventeenth  and  twenty^nd  inteirogatories  this  wit. 
ness  gives  an  account  of  her  connection  with  G.,  but  it  differs 
wholly  from  Ciocci's  plea ;  for  she  states  that  Q.  was  walldng  with 
Ciocci,  when  G.  quitted  him  and  joined  her.  Ciocci's  account  is, 
that  he  accidentally  saw  them  together,  and  recognized  her.  He 
states  that  this  took  place  in  August,  early  in  the  month ;  and  so, 
according  to  Ciocci's  statement,  the  matter  sleeps  till  October,  when 
he  mentions  it  to  Mr.  Glennie,  according  to  his  own  account  Mr. 
Glennie  says  Ciocci  was  opposed  to  the  selection  of  G.  as  minister,  (this 
would  be  prior  to  August,)  but  with  reference  more  to  his  incapacity. 
Unfortunately  Mr.  Glennie  cannot  say  at  what  time  —  August,  Sep- 
tember, or  October — the  communication  of  G.'s  alleged  incontinence 
was  made ;  so  that  I  must  take  Ciocci's  own  account,  that  he  did 
not  make  this  communication  for  two  months.  Mr.  Burgess  deposes 
to  the  charges  against  G.  made  by  Ciocci  in  October,  1852.  Mr. 
Burgess  did  not  desire  him  to  ascertain  the  nature  of  the  charge; 
Ciocci  proposed  to  substantiate  it  Mr.  Burgess  does  not  support  the 
plea  as  laid  ;  but  this  does  not  appear  to  me  of  importance.  It  mat^ 
ters  little  whether  he  asked  Ciocci  to  prove  the  charge,  or  whether, 
after  what  passed,  Ciocci  volunteered  to  do  so.  Ciocci  afterwards 
sent  in  a  document,  but  not  No.  10,  which  was  never  seen  by  Mr. 
Burgess  or  Mr.  Glennie.  All  this  with  Mr.  Burgess  occurred  at  the 
end  of  October  or  the  beginning  of  November. 

Now  comes  the  question,  how  the  meeting  of  the  3d  November 
took  place  —  of  no  importance,  indeed,  of  itself,  but  as  relating  to  the 
credit  due  to  Mr.  Ciocci's  statement,  and  the  credit  due  to  the  wit- 
nesses, of  very  great  moment  I  must  begin  with  the  2d  November.  • 
According  to  Patriarchi's  account,  on  the  2d  November  he  and  Ciocci 
went  in  search  of  Fanny  Alexander.  Where  they  went,  this  witness 
does  not  say,  nor  at  what  time,  day  or  night ;  I  mean  in  his  examina- 
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tioh  in  chief;  but  inquiries  were  made  of  a  policeman,  who  has  not, 
however,  been  examined  in  the  cause.  They  met  the  object  of  their 
search,  and  Ciocci  gave  her  an  envelop  with  his  address,  and  made 
an  appointment  for  the  next  morning.  On  cross-examination,  Patri- 
archi  states  that  the  meeting  with  Alexander  was  in  the  evening,  and 
somewhere  about  Eaton-square.  As  the  policeman  is  not  examined, 
all  this  stands  on  the  evidence  of  Patriarchi  alone,  save  as  hereinafter 
excepted.  It  clearly  appears  from  the  seventy-sixth  interrogatory, 
which  is  in  these  words :  ^<  Did  you  not,  in  or  about  the  month  of 
October  or  November  last,  and  when  particukurly,  see  the  ministrant 
speak  to  a  police  constable  in  or  near  otafford-place  South  ?  Did  he 
not  give  to  such  policeman  his  card  ?  After  the  ministrant  had  left 
the  policeman,  did  you  not  ask  of  him,  the  policeman,  what  the 
gentleman,  meaning  the  ministrant,  wanted  ?  Did  he  not  then  inform 
you  that  the  ministrant  wanted  him  to  make  inquiries  about  a  female 
who  had  given  her  address,  7  Stafford-place  South,  and  that  he,  the 
ministrant,  wanted  such  female  as  a  witness?"  And,  also,  incident- 
ally from  Owen's  evidence  in  answer  to  that  interrogatory,  that  Alex- 
ander had  given  to  Ciocci  her  address  as  at  7  Stafibrd«-place  South ; 
and  further,  that  Ciocci  had  given  the  policeman  his  card.  It  is  clear, 
therefore,  both  from  the  interrogatory  and  from  the  answer,  that 
Ciocci  was  aware,  before  the  evening  of  the  2d  November,  that  Alex- 
ander had  given  her  address  as  in  Stafford-place.  Not  one  word  of 
this  is  to  be  found  in  Patriarchi's  evidence  in  chief.  He  is  entirely 
silent  as  to  any  address  being  known,  and  his  answer  to  the  seventh 
interrogatory  is  to  the  same  effect  Two  things  are,  then,  clear — 
that  Ciocci  knew  of  the  address,  and  spoke  to  the  policeman,  and 
gave  him  his  card ;  but,  whether  Ciocci  and  Patriarchi  met  Alexander 
accidentally  that  same  evening,  and  whether  he  wrote  her  a  note,  are 
different  questions. 

The  next  task  is,  to  examine  the  evidence  on  the  other  side,  S. 
French  says,  on  the  fifteenth  article :  "  I  knew  Alexander  from  August 
to  Christmas,  1852.  Alexander  once  asked  me  to  allow  a  letter  to  be 
taken  in  for  her  at  the  house  where  I  then  lodged.  No.  7  Stafford- 
place  South.  I  consented,  believing  I  should  be  doing  her  a  service 
by  so  doing.  I  cannot  at  all  speak  to  the  date  of  this ;  it  may  have 
been  at  about  the  middle  of  the  time  during  which  I  was  in  the  habit 
of  meeting  her.  Very  soon  after  I  had  consented  to  the  letter  being 
taken  in,  a  foreign  gentleman,  whom  I  beUeve  to  have  been  Mr. 
Ciocci,  called  at  the  said  house ;  it  was  on  a  Sunday  evening  that  he 
did  so.  I  saw  him ;  he  asked  for  the  girl,  Alexander.  I  told  him 
she  did  not  live  there,  but  if  he  wrote  a  letter  to  her  that  she  would 
have  the  letter ;  and  he  then  went  awsy,  and  early  in  the  same  week, 
I  think  it  was  on  the  Tuesday  or  the  Wednesday  next  following  the 
said  Sunday,  a  letter  came  to  the  house,  addressed  to  Alexander.  It 
came  there  by  the  public  post.  I  did  not  take  it  in,  but  I  got  it,  and 
took  it  to  Alexander.  I  gave  it  to  her  the  same  evening.  We  read 
it  just  at  the  corner  of  Eccleston-square ;  we  both  read  it  under  a 
gas-lamp.  The  letter  was  a  letter  from  Ciocci  to  Alexander ;  to  the 
best  of  my  recollection,  its  contents  were  to  appoint  Alexander  to  go 
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on  the  following  morning  to  Ciocci's  lodgings,  16  Grosvenor-street 
West,  and  it  told  her  to  come  neatly  dressed,  and  to  dress  herself  as 
like  a  maid-servant  as  possible.  It  also  added,  that  if  she  could  not 
come,  she  was  to  write  to  Ciocci,  to  tell  him  so ;  and  it  inclosed  an 
epvelop  directed  to  Mr.  Ciocci,  16  Grosvenor-street  West,  for  her  to 
put  a  letter  into,  if  necessary,  to  inform  him  of  her  not  coming.  I 
gave  the  letter  to  Alexander,  and  I  believe  she  put  it  into  her  pocket, 
and  took  it  away  with  her.  I  think  the  letter  was  directed  to  Miss 
EUen  Alexander."  If  this  evidence  be  at  all  consistent  with  the  truth, 
it  is  clear  that  it  cannot  easily  be  reconciled  with  Ciocci's  statement 
of  the  accidental  meeting,  or  with  Patriarchi's  evidence.  I  am  well 
aware  that  this  witness  is  not  a  person  of  character.  Of  that,  here- 
after. I  will  now  see  how  her  account  tallies  with  that  of  Alexander. 
Unfortunately,  Alexander's  evidence,  as  to  the  commencement  of  this 
article,  is  taken  down  very  briefly.  The  examiner  did  not,  and  prob- 
ably could  not,  foresee  of  how  much  importance  detail  would  have 
been.  As  far  as  it  goes,  her  evidence  corroborates  that  of  French, 
and  contradicts  that  of  Patriarchi,  and  on  the  twenty-second  inter- 
rogatory in  the  strongest  terms.  The  result  is,  that  Patriarchi,  as  to 
the  accidental  meeting,  is  confirmed  by  no  one ;  she  is  by  several,  and 
by  the  fact  that  Ciocci  did  know  Alexander's  address. 

I  resume  my  examination  of  Patriarchi's  evidence,  especially  that 
part  which  cannot  be  contradicted  save  by  Alexander.  Patriarchi  was 
examined  on  the  31st  May,  1853.  His  answer  to  the  third  interrog- 
atory shows  his  state  of  knowledge,  on  the  2d  and  3d  November,  as 
to  matters  now  agitated.  He  was  asked  to  give  evidence  as  to  what 
happened,  he  says,  between  Ciocci,  himself,  and  the  fi^irl  Alexander, 
in  that  affair  about  G.  He  was  then  ignorant  of  toe  charges  of 
cruelty  and  adultery.  Ciocci  never  spoke  to  him  of  those,  only  that 
he  had  been  accused  of  being  with  the  girl,  Alexander.  But  it  was 
only  a  few  days  before  that  he  told  him  of  this  —  long,  consequently, 
after  the  2d  and  3d  November,  1852.  Patriarchi,  therefore,  proceeds 
with  the  knowledge  of  and  for  the  purpose  of  substantiating  the 
charge  against  G.,  but  wholly  ignorant,  on  the  2d  and  3d  November, 
of  the  charges  against  Ciocci.  In  answer  to  the  fourth  interrogatory, 
be  says:  <<A11  the  questions  were  written  down  before  Alexander 
came  into  the  room."  In  chief,  he  says :  ^  I  put'  certain  questions, 
all  of  which  I  wrote  down  on  paper,  and  then  took  down  her  answers. 
Those  questions  were  concerning  her  connection  with  G."  He,  then, 
identifies  paper  No.  10.  Making  all  just  allowances  for  an  imperfect 
knowledge  of  the  English  language,  tnere  are  still  some  circumstances 
deserving  notice  as  to  this  paper.  First,  was  the  date,  the  4th  Au- 
gust, stated  by  the  witness,  or  merely  a  suggestion  firom  Ciocci  ?  In 
answer  to  the  fifth  inteirogatory,  he  says :  "  The  girl  gave  the  date 
of  her  own  accord.  I  asked  her,  if  it  was  the  4th  August,  1852,  and 
she  said,  *  Yes.' "  In  other  words,  the  date  is  Ciocci's  own,  suggested 
to  Patriarchi.  In  the  ninth  answer  she  is  made  to  say,  that  she  met 
G.  twice  afterwards ;  and  in  the  tenth,  that  he  said  she  was  a  very 
bad  girl  to  go  and  tell  his  Mend  every  thing.  But  did  she  do  so,  and 
did  the  meeting  with  G.  occur,  according  to  the  evidence  furnished 
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by  this  statement  ?  The  sixteenth  question  ^ggests,  that  the  giri 
had  seen  Ciocci  that  evening.  The  plea,  however,  represents  that 
Ciocci  accidentally  saw  G.  pick  up  the  girl  Alexander ;  and  the  first 
question  represents  Ciocci  and  G.  as  walking  together;  and  must  not 
this  be  true,  if  there  be  any  truth  in  the  whole  matter  ?  How  could 
the  girl  tell  Ciocci  all  this,  if  Ciocci's  plea  be  true  ?  How  did  she 
know  that  G.  was  a  friend  of  Ciocci,  unless  she  saw  them  togetha? 
How  could  she  make  a  communication  to  Ciocci,  except  she  saw 
him  ?  And  not  a  word  of  this  is  said  in  Ciocci's  plea.  The  plea 
represents  that  he  saw  her  three  times  accidentally ;  not  a  word  of 
more ;  and,  then,  I  draw  this  conclusion,  that  this  paper  No.  10  does 
not  agree  w^ith  the  plea,  deliberately  drawn  firom  Ciocci's  instructions; 
and  the  fact  of  that  difference  is  remarkable. 

To  go  on  with  Patriarchi  and  the  paper.  He  deposes  that  Ciocci 
took  the  girl  in  the  cab  for  the  purpose  of  her  being  sworn  to  ihe 
answers  as  to  her  connection  with  G.  Questions  17,  18, 19,  and  21, 
all  relate  to  Ciocci.  First,  then,  I  ask,  what  has  this  to  do  with  the 
charge  against  G.  ?  Pabiarchi,  according  to  his  own  statement, 
knew  nothing  of  the  charge  against  CioccL  Next,  who  suggested 
these  questions,  and  for  what  purpose?  Patriarchi,  I  have  said, 
knew  at  that  time  of  no  charge  against  CioccL  Why  suggest  it! 
His  answer  to  the  fi^^h  interrogatory  is  this :  "  I  put  the  question 
No.  21,  the  last  on  the  exhibit  No.  10,  of  my  own  accord ;  my  motive 
was  because,  if  any  one  should  in  a  matter  of  that  sort  want  to 
know  how  Mr.  Ciocci  got  that  information,  it  should  not  be  fancied 
he  got  it  in  an  improper  way.  Mr.  Ciocci  was  present  when  I  put 
the  question.  I  had  not  put  a  question  of  the  same  purport  to  Mr. 
Ciocci  previously.  I  put  it  entirely  after  my  own  mind.  I  did  not 
think  it  possible  that  he  might  have  had  sexual  connection  with 
Alexander.  I  did  it  to  prevent  mischief — to  prevent  G.  doing  the 
same  against  him.  It  was  intended  by  such  questions  to  ask  Alex- 
ander if  she  had  ever  had  sexual  connection  with  CioccL"  A  most 
singular  reason  tor  such  a  question,  to  prevent  G.  saying  the  same 
against  CioccL  But  even  assuming  Patriarchi's  account  to  be  true, 
what  is  to  be  derived  firom  this  document  in  support  of  Ciocci's  case  ? 
Here  is  an  unfortunate  girl  brought  into  the  presence  of  two  persons, 
leagued  together  for  objects  of  their  own,  to  take  away  the  charac- 
ter of  one  man  absent,  and  to  set  up  the  character  of  one  present ; 
and  this  girl  is  to  be  examined  on  a  set  of  questions  already  written 
down,  expressly  firamed  to  carry  out  the  views  of  the  parties.  All 
this  being  done,  the  document  itself  is  kept  in  retentis  —  is  not 
proved  to  be  even  in  existence  by  any  one  but  Patriarchi  —  is  never 
shown  to  Mr.  Burgess  or  Mr  Glennie,  for  whose  especial  use  it  was 
to  be  procured.  I  ought  also  to  add  that  the  answers  are  so  framed 
as  to  induce  a  strong  suspicion,  that,  if  even  written  about  the  time, 
namely,  the  3d  November,  they  are  framed  by  the  very  persons  who 
wrote  the  queries.  One  instance,  and  that  not  an  immaterial  one, 
that  these  answers  emanated  not  firom  the  girl  herself,  is  the  date. 
The  answer  to  the  eighteenth  query  bears  strong  marks  of  sugges- 
tion, if  not  of  fabrication.   I  have  no  hesitation  in  saying  that  such  a 
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document,  so  procured,  cannot  affect  the  credit  of  Alexander,  or  of 
any  witness;  it  is  a  document  disgracefully  procured,  and,  if  in 
existence  at  the  time,  disgracefully  held  back.  To  attempt  to  dis- 
credit a  witness  by  such  means  as  these  is,  I  believe,  almost  unpar- 
alleled in  any  court  of  justice. 

But  I  will  now  refer  to  Alexander's  evidence  as  to  what  passed  on 
this  memorable  occasion,  when  this  secret  conclave  was  held  in 
Grosvenor-street  West  Alexander  in  chief  is  silent  as  to  this  mat- 
ter; the  fifteenth  article*  would  not  lead  to  it  On  the  twenty-first 
interrogatory,  she  negatives  all  knowledge  of  the  Bed  Lion-square 
society ;  and  if  this  answer  be  true,  what  becomes  of  the  answer  to 
the  eighteenth  query  in  paper  No.  10  ?  On  the  twenty-third  inter- 
rogatory, Alexander  denies  that  she  went  to  the  house  to  state  what  * 
she  knew  of  G.  She  ^denies  that  Patriarch!  wrote  down  any  state- 
ment of  hers  as  to  G.  With  respect  to  the  further  question,  where 
she  went  with  Ciocci  on  leaving  his  house  on  the  3d  November,  she 
answers  affirmatively,  and  in  accordance  with  the  interrogatory. 
Patriarchi,  however,  swears,,  that  though  she  went  away  with  Ciocci, 
she  never  returned  to  Grosvenor-street,  nor  saw  Ciocci  again  that 
day,  for  that  he  spent  the  remainder  of  the  day,  after  Ciocci's  return, 
alone  with  Ciocci  Then  who  is  to  be  believed  as  to  the  fact  whether 
Alexander  did  so  return  or  not — Patriarchi,  or  Edser,  Owen,  Horsey, 
and  Alexander  ?  West,  who  drove  Ciocci,  is  not  examined.  Here 
are  four  witnesses  to  one,  and  three  of  them  not  of  the  description 
which  Alexander  is.  I  will  again  postpone  the  answer  till  I  have 
examined  a  main  position  in  Mr.  Ciocci's  defence,  his  connection 
with  the  Bed  Lion-square  society,  his  acting  as  ageat  for  that  society, 
and  his  consequent  intercourse,  for  pure  purposes,  with  prostitutes. 

I  must  observe,  however,  by  the  ^ay,  that  even  the  establishment 
of  such  connection  does  not  of  necessity  prove  innocence.  No  one 
could  contend  that  a  support  of  such  societies,  however  laudable  in 
itself,  constituted  a  panoply  of  purity.  I  fear  mankind  is  too  prone 
to  error,  too  liable  to  inconsistencies,  not  sometimes  to  yield  to  those 
very  temptations  from  the  effects  of  which  they  were  anxious  to 
shield  others.  &till,  a  bond  ficle  connection  with  such  a  society,  a 
bond  fide  and  prudent  furtherance  of  its  objects,  would  go  a  long 
way  to  account  for  conduct  otherwise  suspicious,  if  not  explained. 

I  am  very  anxious  to  do  Mr.  Ciocci  justice  in  this  matter ;  it  is 
most  important,  as  relates  to  his  character,  and  n^ay  have  no  slight 
bearing  on  the  decision  of  this  cause.  I  shall,  therefore,  state  the 
plea,  and  then  the  proof.  This  important  averment  is  to  be  found  in 
the  fourth  article  of  Ciocci's  allegation,  and  it  pleads  that  Ciocci  was 
and  is  a  member  of  a  certain  society  known  .as  ^<  The  Female  Aid 
Society/'  in  Bed  Lion-square ;  that  from  1850  he  had  taken,  as  he 
still  takes,  an  active  part  in  promoting  the  objects  of  that  societv ; 
that  he  accosted  and  conversed  with  Fanny  Alexander,  and  that  he 
urged  and  endeavored  only  to  persuade  her  to  abandon  her  course  of 
life,  and  put  herself  under  the  protection  of  the  said  society ;  and 
then  the  article  denies  adultery.  The  witness  to  this  part  of  the 
article  is  Mr.  Smith,  the  secretary  to  that  society,  who  deposes  that 
VOL.  xxvi.  53 
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he  had  known  Ciocci  for  eight  or  ten  years,  since  he,  Smith,  was 
secretary  to  the  Protestant  Association,  when  Ciocci  came  to  him, 
he,  Ciocci,  being  about  to  publish  a  book  under  some  such  title  as 
^'  The  Cruelties  of  the  Inquisition."  He  says :  ^  So  far  as  voluntary 
efforts  are  concerned,  he  was  a  member  of  that  society.  He  has 
undertaken  to  distribute  tracts  in  connection  with  that  society.  He 
has  not  been  nor  is  he  a  member  of  that  society  in  any  other  way 
than  in  naming  persons  from  whom  I  might  obtain  subscriptions. 
The  tracts  which  he  distributed  are  addressed  to  women  with  a  view 
of  inducing  them  to. enter  a  penitentiary.  He  frequently. called  on 
me  to  ask  me  to  introduce  cases  which  he  might  find  into  the  peni- 
tentiary. He  has  from  1848  up  to  the  present  time  taken  an  active 
part  in  promoting  the  objects  of  that  society.  I  cannot  at  all  depose 
to  any  particular  case  by  the  name  of  Fanny  or  Helen  Alexander. 
He  frequently,  from  1848,  up  to  the  present  time,  has  spoken  to  me 
of  his  endeavours  to  persuade  females  of  the  town  to  abandon  their 
course  of  life,  and  to  place  themselves  under  the  protection  of  the 
society.  As  to  any  thing  which  has  occurred  between  him  and  any 
female,  I  cannot  of  my  own  knowledge  depose,  except  that,  from 
what  I  know  of  him,  I  disbelieve  that  any  thing  improper  occuxred. 
His  object  was  purely  benevolent" 

I  .do  not  find  it  very  easy  to  ascertain  with  predsion  the  effect 
which  ought  to  be  attributed  to  this  evidence.  In  answer  to  the 
eleventh  interrogatory,  Mr.  Smith  deposes  as  follows :  <'  It  is  only 
from  his  own  statements,  and  from  the  hearsay  of  other  persons,  that 
I  know  of  the  producent's  exertions  in  promoting  the  objects  of  our 
society."  It  is  clear  that  this  evidence  does  not  come  up  to  the  plea; 
and  the  most  I  can  make  of  it  is,  that  Mr.  Ciocci  conversed  with  Mr. 
Smith  as  to  the  objects  of  the  society ;  that  he  suggested  subscribers; 
that  he  undertook  to  distribute  tracts ;  and  ia  that  satisfied  Mr.  Smith 
that  he  took  an  interest  in  the  welfare  of  the  society.  But  this  mat- 
ter must  be  more  deeply  sifted,  so  far  as  I  have  the  materials  to  enable 
me  so  to  do.  The  object  for  which  the  connection  is  pleaded,  is  to 
account  for  accosting  Alexander  in  the  Vauxhall*road.  I  should  have 
been  glad  of  further  explanation.  I  know  nothing  of  this  society 
save  from  this  evidence ;  but  I  really  doubt  whether  such  societies  are 
so  afiluent  in  their  resources,  and  at  the  same  time  have  such  paucity 
of  applicants,  that  it  is  usual  to  send  out  agents  into  highways  and 
by-ways  to  bring  in  persons  to  receive  the  benefits  of  such  mstitutions. 
However,  still  l^is  may  be  so.  Let  us  see  how  it  works  in  the  case 
before  us.  There  are  two  girls  so  accosted,  and  so  induced  to  reform—- 
Charlotte  Thomas  and  Fanny  Alexander — and  they  both  retort  by 
charging  the  pious  agent  with  commission  of  adultery.  Not  one  of 
them  comes  to  the  institution,  and  both  of  them  swear  they  never 
heard  of  it  till  under  examination.  Both  admit  that  Mr.  Ciocci  spoke 
of  reform.  Charlotte  Thomas,  not  in  chief,  but  on  interrogatory,  de- 
poses that  Mr.  Ciocci  took  her  back  to  her  mother ;  this  fact  comes 
out,  as  I  have  said,  on  interrogatory ;  and,  under  the  circumstances, 
it  is  much  less  credible  on  interrogatory,  and  the  mother  is  not  pro- 
duced to  prove  it.     I  cannot  say  that  these  efforts  have  been  so  sue- 
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cessfdl  in  my  judgment,  as  to  afford  matter  for  unmixed  congratulation 
to  the  society. 

Another  step  in  this  case.  Does  this  evidence  of  Mr.  Smith,  and 
this  interest  in  the  society,  call  for  such  association  with  prostitutes 
as  is  described  by  Owen  in  his  evidence  on  the  eighth  article  ?  Was 
it  part  of  the  vocation  for  Mr.  Ciocci  to  be  drinking  with  Polly  Miller 
at  the  Devonshire  Arms,  at  the  corner  of  Titchboume-street,  and  to 
be  constantly  accosting  prostitutes  ?  I  confess  these  things  do  some- 
what surprise  me,  who  have  so  little  evidence  as  to  the  proceedings 
of  these  societies.  If  I  am  to  believe  that  the  acting  as  agent  of 
this  society,  removes  all  suspicion  from  associations  the  most  suspi- 
cious, I  am  to  expect  that  the  agent  is  '^  iitteger  vitsB  scelerisque 
purus ; "  at  least,  to  the  ordinary  extent  of  fallible  man.  Does  Mr. 
Ciocci,  by  the  evidence  in  this  case,  appear  to  be  such  a  character  ? 
Can  I  pronounce  him  so  to  be  ?  What  facts  are  there  proved  in  this 
case,  beyond  all  reasonable  doubt?  That  Mr.  Ciocci  in  December, 
1850,  and  in  January,  1851,  had  the  venereal  disease,  derived  from 
association  with  some  of  these  females.  That,  not  being  assured  of 
perfect  cure  on  the  10th,  he  married  on  the  ISth.  Is  this  all  ?  How 
stands  Mr.  Ciocci's  character  for  veracity,  and  regard  for  the  solemn 
obligation  of  an  oath  ?  Is  it  possible  to  read  the  evidence  and  his 
answers,  and  avoid  coming  to  one  conclusion  ?  I  will  not  waste  time 
with  noticing  the  argument,  that  the  salvo  to  Mr.  Ciocci's  conscience 
is  contained  in  the  words — the  magical  words,  ''as  articulate,"* 
which  I  am  sorry  to  sav  have  served,  and,  as  appears,  are  likely  to 
serve  again,  as  a  doak  for  disguising  the  truth,  and  the  promulgation 
of  falsehood.  Can  I  doubt  the  evidence  of  Mr.  Watson  and 
Dr.  Starr  ?  If  they  have  spoken  the  truth  Ciocci  has  not.  I  am 
bound  to  look  to  character  for  the  defence  —  his  character ;  and  they 
depose  that  he  \|fas.at  the  very  time  suffering  from  venereal  disease. 
And  now  for  the  result  of  this  investigation  into  the  alleged  connec- 
tion with  the  Red  Lion-square  society ,*which  is  brought  forward  as 
the  explanation  of  all  Mr.  Ciocci's  mtercourse  with  women  of  the 
town,  and  as  a  defence  against  all  the  charges.  I  am  of  opinion  that 
the  defence  wholly  fails ;  that  the  attempt  to  ascribe  to  Mr.  Ciocci 
the  pure  and  laudable  motives  which  no  doubt  govern  the  society 
itself,  is  not  supported  by  affirmative  evidence ;  and  that  any  pre- 
sumption arising  from  the  evidence  of  Mr.  Smith,  is  rebutted  and 
annmilated  by  the  proved  conduct  and  character  of  Mr.  Ciocci  him- 
self. All  honor  to  those,  who  from  pure  and  laudable  motives,  dedi- 
cate their  money  and  their  time  to  rescue  from  vice  and  misery,  the 
outcasts  of  this  world ;  but  nothing  can  be  more  disgusting  than 
when  an  ostensible  connection  with  such  a  society  is  paraded  for 
selfish  motives,  to  conceal  corrupt  indulgence,  and  defeat  justice.  I 
trust  that  I  have,  with  due  patience  and  care,  examined  all  the  evi- 


A  The  sixth  article  pleaded,  *'  that  for  some  time  before,  and  at  tlie  time  of,  and  after 
nuuTiage,  Ciocci  was  sufierinj^  from  venereal  disease,  for  which,"  &c.  The  answer 
denied  *'  that  either  for  some  time  before,  or  at  the  time  of,  and  after  the  period  of  his 
marriage,  he  was  suffering  from  venereal  disease,  as  articulate." 
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dence  to  establish  the  alleged  explanation  and  justification  of  Mr. 
Ciocci's  conduct ;  and  I  have  not  forgotten  that  he  is  a  foreigner, 
though  after  an  eight  years'  residence  here  that  is  an  element  of  little 
importance.  I  am  of  opinion  that  the  explanation  and  attempted 
justification  wholly  fail 

And  now  the  question  which  I  have  reserved  remains  for  determina- 
tion ;  and  I  seek  to  find  the  bearing  and  effect  of  this  failure  on  the 
evidence  to  prove  adultery.  As  ,to  Charlotte  Thomas,  there  is  her 
own  oath,  supported  by  the  evidence  of  Owen,  who  saw  her  in 
Mr.  Ciocci's  room.  I  am  of  opinion  that  her  evidence  in  chief  is  not 
shaken  by  her  cross-examination,  but  confirmed,  for  I  deem  it  to  be 
perfectly  clear  that  between  her  examination  and  cross-examination 
she  has  been  tampered  with ;  and  as  to  the  supposed  restoration  to 
her  mother,  I  am  not  to  be  deceived  by  the  mere  words  of  the  witness 
on  such  a  cross-examination,  when  the  best  proof,  the  evidence  of  the 
mother,  is  withheld.  Intercourse,  though  said  to  be  not  illicit,  is  the 
very  foundation  of  Mr.  Ciocci's  defence ;  and  as  I  think  the  averment 
of  benevolence  and  philanthropy  wholly  fails,  it  follows  that  such  ad« 
missions  corroborate  the  evidence  to  actual  guilt.  Similar  observa- 
tions apply,  though  more  strongly,  to  the  case  of  Alexander.  Patii- 
archi  is  contradicted  by  both  French  and  Alexander  as  to  the  arrange- 
ment for  the  meeting  of  the  3d  November ;  by  Edser,  Owen,  Horsey, 
and  Alexander  as  to  the  return  to  Grrosvenor-street ;  and  so  far  £rom 
his  evidence  being  confirmed  by  paper  No.  10,  it  bears  in  my  mind 
strong  suspicion  of  fabrication.  I  have  no  doubt  that  Alexander  did 
return  to  Grosvenor-street ;  and  if  that  be  so,  the  false  defence  set  up 
is  the  strongest  corroboration  of  the  truth  of  her  evidence.  If  there 
for  purposes  wholly  unexplained,  to  what  other  conclusion,  according 
to  the  oictates  of  common  sense,  and  every  day's  experience,  could  a 
court  of  justice  come  ?  I  pronounce  for  the  separation,  on  the  ground 
of  adultery  with  Charlotte  Thomas  and  Fanny  Alexander,  and  con- 
demn Mr.  Ciocci  in  the  costs. ' 
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ACCEPTANCE. 
Of  a  Bill  of  Exchange.}    See  Bill  op  Exchange.    Contract. 

ACCIDENT. 
Meaning  of  the  Word."]  See  p.  482. 

ACCORD  AND  SATISFACTION. 
See  NtcJdin  v.  Williams,  549. 

ACCOUNT. 
Of  Sales  and  Profis.J  See  Patent. 

ACCOUNTS. 

1.  Adjustment  ofJ]  Where  parties  afi;ree  to  settle  accounts,  b^  ascertaining  the  exact 
balance,  and  for  that  purpose  produce  vouchers  and  give  mfomiatiou,  if  it  should 
afWrwards  turn  out  that  there  were  errors  in  that  account,  a  court  of  equity  will 
open  it  up  and  set  it  right;  but  otherwise,  if  the  parties  met,  not  to  ascertain  the' 
exact  balance,  but  to  agree  to  take  a  gross  sum  as  such  balance.  In  both  cases,  how- 
ever, fraud  Will  vitiate  the  settlement  or  compromise.    Mackellar  v.  WaUace,  62. 

S.  CompromiseJ]  Circumstances  where  the  court  held  that,  from  the  dealings  between 
the  parties,  the  nature  of  the  accounts,  and  mode  of  settlement,  such  settlement 
must  be  taken  to  have  amounted  to  a  compromise,  and* was,  therefore,  conclusive 
against  all  parties  it  concerned.    Ih. 

8.  Costs  m.]  Where  the  plaintiff,  instead  of  appealins  against  the  decree  directing 
an  account,  went  in  before  the  master,  and  proceeded  a  certain  length  in  verifying 
the  accounts,  but,  on  the  master  making  a  separate  report,  stopped  short  and  took 
exceptions,  which  being  overruled,  he  appealed  i^ainst  both  the  original  decree  and 
the  order  overruling  the  exception,  and  succeededin  reversing  the  (&crec :  — 

Held^  he  must,  nevertheless,  pay  the  costs  of  the  proceedings  in  the  master's  office, 
wilb  respect  to  that  portion  of  the  bill  ordered  to  be  dismissed.    Ih. 

ACKNOWLEDGMENT. 
See  Will. 

ACTION. 

1.  Malicious  Arrest."]  Allegation  that  the  defendant,  upon  a  writ  of  ca.  sa.,  properly 
issued  at  his  instance,  for  a  large  amount,  but  a  great  part  of  which  had  been  afler- 
wards  satisfied,  had  fklsely  and  malicioasly,  and  without  any  reasonable  or  probable 
cause,  procured  the  sheriff  to  issue  a  warrant  to  take  and  keep  the  plaintiff,  &c.,  and 
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had  &i\ae\y  and  maliciousi v,  and  without  any  reasonable  or  probable  cauae;  procured 
the  said  warrant  to  be  indorsed  to  levy  the  larger  (imount ;  whereupon  the  plaintiff 
had  taken  and  detained  for  four  weelcs,  and  whereby  he  had  suffered  in  bis  businesi 
and  credit :  — 
Heldf  upon  demurrer,  to  disclose  a  sufficient  cause  of  action ;  for  it  was  alleged  ^bti 
the  act  was  malicious,  &c.,  and  such  an  act  might  injure  the  plaintiff,  as  by  render- 
ing it  more  difficult  for  him  to  raise  means  to  satisfy  the  debt  really  due ;  and  it  was 
alleged,  in  effect,  that  it  had  conduced  to  some  part,  at  least,  of  his  detentkm  in 
prison.     ChurchUl  t.  SiggerSy  200. 

2.  Notice  o/*.]  A  magistrate  actins  in  the  execution  of  his  office  is,  by  the  11  %  12 
Vict  c.  44,  entitled  to  notice  of  action,  although  he  acts  maliciouMy  and  without 
reasonable  and  probable  cause.    Kirhy  t.  Simpson,  469. 

3.  In  actions  against  magistrates  for  acts  done  in  the  execution  of  their  office,  the 
judge  is  to  decide  whether  notice  of  action  is  necessary,  and  the  jury  are  not  to 
determine  the  question  of  bona  fides,    lb.  # 

4.  Judge's  Order.']  An  action  does  not  lie  for  disobedience  to  a  judge's  order, 
whether  drawn  up  by  consent  or  hostilely.     Hoohpai/ton  v.  BusseUj  478. 

5.  A  defendant  having  been  arrested  in  respect  of  a  debt  from  which  he  waa  protected 
by  an  order  of  the  insolvent  court,  applied  for  his  discharge  to  a  judge  at  chambers, 
when  the  following  order  was  made :  **  Upon  hearins  the  attorneys  or  agents  on 
both  sides,  I  do  order  that,  upon  payment  by  the  defendant  of  5/.  forthwith  the 
defendant  be  discharged,  the  defendant  hereby  undertaking  to  pay  the  rest  oi  the 
debt  and  costs,"  by  certain  specified  instalments :  — 

Heid,  that  a  declaration  for  breach  of  this  undertaking  was  bad,  although  it  also 
stated  that  the  order  was  made  with  the  consent  of  the  plaintiff  and  we  defend- 
ant   lb. 

6.  Right  to  adjacent  Soil.]  The  withdrawal  of  any  part  of  the  stratum  to  the  support 
of  which  the  owner  of  the  adjacent  soil  or  house  thereon  is  entitled,  is  a  cause  of 
action,  as  an  injury  to  the  right,  although  no  immediate  damage  ensues ;  and  no 
fresh  cause  of  action  accrues  by  the  occurrence  of  subsequent  damage.  Therefore, 
to  an  action  for  damage  caused  by  such  withdrawal,  it  is  a  good  answer  that  a  prior 
action  h^s  been  brought  for  damage  consequent  upon  the  wrongful  act,  and  an 
accord  and  satisfaction  agreed  to  and  performed  between  the  parties.  NickHn  t. 
WUliams,  549. 

For  Breach  of  Contract  to  employ.]    See  Master  and  Servant. 

Notice  of  Action.]  See  Notice. 

ADMINISTRATION. 

Foreign  Lato^  An  Austrian  subject,  in  Milan,  by  a  legal  will,  in  which  no  executor 
was  appointed,  made  C.  M.  universal  le^tee.  C.  M.  was  duly  put  in  possession  of 
the  estate  of  the  deceased  by  the  authorities  at  Milan,  and  afterwards  duly  executed, 
according  to  the  law  of  Milan,  an  irrevocable  deed  of  gift  of  all  her  estate  in  &Tor 
of  R.  C,  and  shortly  afterwards  died  intestate.  R.  C.  was  duly  put  in  possession  of 
the  estate  in  Milan.  It  being  afterwards  discovered  that  the  testator  was  entitled 
to  1,000/.,  under  some  proceedings  in  chancery  in  England,  application  was  made 
to  this  court :  — 

Held^  that  letters  of  administration  with  the  will  annexed,  limited  to  the  estate  taken 
under  the  deed  of  gift;  ihight  be  granted  to  R.  C  ,  upon  an  affidavit  of  the  Austrian 
consul,  verifying  the  papers.    Frederici,  in  r«,  601. 

See  Assets. 

ADULTERY. 
See  Divorce. 

AGENT. 
Sec  Banking  Company.    Payment. 
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ALTERATION. 
See  Insttraxce.    Will. 

AMENDMENT. 

Common  Law  Procedure  AdJ]  Section  222  of  the  Common  Law  Procedare  Actonlj* 
autliorizes  such  amendments  to  be  made  hj  a  judge  at  Nui  Prius  as  are  necessary 
for  determining  the  real  question  in  controversy  between  the  parties,  that  is,  the 
real  question  which  the  parties  intended  to  have  tried,  not  any  question  which  may 
come  in  controversy  in  tne  course  of  the  trial,  and  which  was  not  in  controversy 
before.  What  the  real  question  in  controversy  is,  is  a  matter  of  fiict  to  be  deter- 
mined at  the  trial  by  the  judge,  from  the  pleading  and  the  evidence. 

The  dechiration  alleged,  that  the  defendant  fraudulently  represented  to  the  plaintiff 
that  the  reason  why  the  defendant  bad  dismissed  P.  (a  clerk)  from  his  employ,  was 
the  decrease  in  the  defendant's  business,  and  that  the  defendant  recommended  the 
plaintiff  to  try  P.,  and  knotnngly  suppressed  the  fact  that  P.  had  been  dismissed  on 
account  of  dishonesty.  The  evidence  was,  that  although  P.  had  been  guilty  of  dis- 
honesty while  in  the  defendant's  employ,  and  the  defendant  had  not  mentioned  that 
fkct  to  the  plaintiff,  yet  the  reason  for  hu  dismissal  was  that  given  by  the  defendant ; 
and  whether  the  defendant  had  fraudulently  suppressed  the  fact  of  P.'s  dishonesty 
had  not  been  in  controversy  between  the  parties  before  the  trial,  but  only  whether 
the  defendant  had  given  the  true  reason  for  dismissing  P. :  — 

HMf  that  the  judse  at  Nisi  Prius  had  rightly  refused  to  allow  the  declaration  to  be 
amended  by  striking  out  the  allegation  that  the  defendant  fraudulently  represented 
the  reason  of  dismissal,  and  substituting  for  it  an  allegation  that  the  aefendant 
fraudulently  suppressed  the  Act  that  P.  had  been  guilty  of  dishonesty.  Wilkin  y. 
Reed,  312. 

Of  Indictjnent.'}  See  Indictment. 

See  Former  Recoyebt. 

ANNUITY. 
See  Will. 

APPORTIONMENT  OF  RENT. 
See  Landlord  and  Tenant. 

« 

ARBITRATION. 
See  Award. 

ASSAULT  AND  BATTERY. 
See  Former  Recovery. 

ASSETS. 

1.  Reed  and  EquUdble.']  A  was  indebted  to  B,'in  a  sum  secured  by  A's  bond.  B  died, 
leaving  A  his  executor,  who  accepted  and  acted  as  such.  The  bond  continued  un- 
paid at  A's  death,  when  A's  books  showed  he  had  regularly  entered  up  against  him- 
self, not  only  the  principal  but  the  interest,  as  it  accrued :  — 

Held,  in  a  court  of  equity,  that  the  debt  remained  unchanged  as  a  specialty  debt,  the 
same  as  if  a  stranger  had  been  appointed  executor.     Turner  y.  Cox,  72. 


f.  A,  seised  of  real  estate  (two  plantations)  inBarbadoes,  was  indebted  to  B  and  Com- 

Sany,  a  firm ;  and,  by  his  will,  devised  such  real  estate  to  trustees,  subject  to  his 
ebts,  and  directed  them  to  consign  the  crops  of  these  plantations  to  B.  and  Co.,  until 
debts  due  by  him  to  them,  should  be  paid  off  in  a  certain  manner.  A  had  previously 
(being  indebted  to  D)  granted  D  a  bond,  which  was  still  unpaid  at  A's  death.  B 
and  Co.  claimed  a  preferable  lien  over  the  two  plantations,  or  at  all  events  to  be 
ranked  equally  with  D,  and  excepted  to  the  master's  report,  (which  postponed  them 
to  D,)  on  the  ground  that  A  had,  by  his  will,  made  the  plantations  equitable  assets : — 
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Hdd^  that  the  .statute  5  Geo.  2,  c.  5,  a.  4,  made  all  real  estate  of  deceased  persons  in 
the  West  Indies,  legal  assets,  in  such  a  way  as  to  give  the  same  prioritj  to  spedahj 
creditors  against  the  real  estate,  as  they  always  IumI  against  the  personal  estate,  and 
that  it  was  out  of  the  power  of  testator  to  change  the  legal  distribution  of  die  assets 
by  directing  an  equal  distribution,  which  the  testator  had  attempted  to  do  in  the 
present  case.     Turner  v.  Cox^  72. 

Held^  further,  as  to  the  preferable  lien  claimed  by  B  and  Co.,  though  that  point  was 
open  to  reasonable  argument,  jet,  as  it  did  not  seem  to  have  been  raised  in  the  court 
below,  it  could  not  be  entertained  in  the  Court  of  Appeal.    Ih, 

ATTACHMENT. 
See  AwABD. 

ATTORNEY  AND  CLIENT. 

Retainer  of  AUomeyJ]  A  count  against  the  public  officer  of  a  joint-stock  company 
stated,  that  on  the  SOth  November,  1844,  it  was  agreed  between  the  plaintiffand  the 
company,  that  from  the  1st  January,  then  next,  the  plaintiff,  as  the  attorney  and 
solicitor  of  the  company,  should  receive  and  accA)t  a  salary  of  100/.  per  annum,  in 
lieu  of  rendering  an  annual  bill  of  costs  for  general  business,  transactea  by  tiie  pbin- 
tiff  fi)r  the  company,  and  should  and  would,  for  such  salary  of  100/.  per  annum,  ad- 
Tise  and  act  for  the  company  on  all  occasions  in  all  matters  connected  with  the  oon»- 
pany,  Tthe  prosecuting  or  defending  of  suits,  and  the  preparation  of  bonds  or  other 
securities,  being  excepted,  the  plaintiff  beinc  allowed  in  respect  of  such  matters  the 
usual  charges  S  an  attorney :)  and  it  alleged,  that  in  consideration  that  the  plaintiff 
had,  at  the  request  of  the  company,  promised  to  perform  the  same  on  his  part,  the 
company  promised  the  plaintiff  to  perform  and  fiilfil  the  same  in  all  things  on  thdr 
part,  and  to  retain  and  employ  him  as  such  attorney  and  solicitor  of  the  company  on 
the  tenns  aforesaid :  and  assigned  for  breach,  that  the  company,  disregardizLg  their 
promise  and  agreement,  did  not  nor  would  continue  to  retain  or  employ  the  plaintiff 
as  such  attorney  and  solicitor  of  the  company  on  the  terms  aforesaid,  but,  on  the 
contrary,  wrongfully,  and  without  any  reasonable  cause,  dismissed  and  discharged 
the  plaintiff  from  such  employment  and  retainer,  and  from  thence  hitherto  have 
whoUy  refused  to  retain  or  emplov  him  as  such  attorney  and  solicitor,  or  to  pay  him 
the  salary  aforesaid,  by  reason  of  which  the  plaintiff  has  wholly  lost  and  been  de* 
prived  of  the  said  salary,  and  also  of  divers  profits  which  he  might  have  derived  from 
such  employment :  — 

Held^  affirming  the  decision  of  the  Exchequer  Chamber,  which  revened  the  judgment 
of  the  Court  of  Common  Pleas,  and  in  conformity  with  the  opinions  of  eight  out  of 
nine  of  the  judges  who  save  their  opinions,  that  the  plaintiff  was  entided,  after  ver- 
dict, to  judgment  upon  &e  above  count.    Emmens  v.  Elderton,  1. 

AUCTION.  * 

Sales  by.}  See  Warranty. 

AWARD. 

Attachment  for  Non-Performance  of  J]  Two  actions  of  A  ▼.  B,  and  B  v.  ^,  and  all 
matters  in  difference  between  the  parties,  were  referred,  the  costs  of  the  reference 
and  award  as  to  the  said  actions,  to  be  in  the  discretion  of  the  arbitrator.  The 
award  found  that  there  was  due  from  B  to  A  52/.  18«.,  and  directed  that  B  should 
bear  his  own  costs  in  the  action  brought  by  him  against  A,  and  also  A's  oosts  of  that 
action;  that  A  was  entitled  to  recover  52/.  18^.  in  the  action  brought  by  him  agunst 
B,  and  that  B  should  pay  that  sum,  on  demand,  to  A,  together  with  A's  costs  of  the 
action ;  and  that  each  party  should  bear  his  own  costs  of  the  reference,  and  half  the 
expense  of  the  award. 

The  action  of  ^  v.  ^1  had  not  proceeded  beyond  the  writ,  and  consequendy  there  were 
no  costs  due  therein  to  A. . 

The  agreement  of  reference  having  been  made  a  rule  of  court,  the  rfile  being  intituled, 
**In  the  matter  of  the  arbitration  between  A  and  B ;  J.  v.  B^  and  the  52/.  18«,  and 
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taxed  costs  of  the  action  of  A  v.  By  having  been  duly  demanded,  the  court  granted 
an  attachment  against  B  for  non-payment  of  those  two  sums.    Pike  v.  Newman,  296. 

BAILMENT. 
See  Carbiebs. 

BANKING  COMPANY. 

Authority  of  Manager^]  The  local  manager  of  a  branch  bank,  while  engaged  at  the 
bank,  sug^ted  to  a  lady  who  had  a  deposit  account,  that  higher  interest  might  be 
obtained  for  her  money  if  she  purchased  two  houses  for  a  sum  which  would  pay  off 
a  mortgage  held  by  a  third  person  upon  them,  and  also  a  lien  held  by  the  bank. 
She  assented,  and  gave  him  nef  deposit  note,  for  which  he  gave  her  a  fresh  deposit 
note  for  the  difference  between  the  amount  of  the  former  note  and  the  purcnase- 
money,  and  retained  the  residue  for  the  purpose  of  makins  the  investment  This 
money  the  local  manager  appropriated  to  his  own  use,  and  the  bank  refused  to  bear 
the  loss :  — 

Heldy  in  an  action  against  them,  that  they  were  liable^  the  jury  having  found  that  the 
manager  intended  and  induced  the  lady  to  believe  that  he  was  acting  as  the  agent 
of  the  bank,  and  also,  that  as  local  manager  he  had  authority  from  the  Dank  to  make 
an  assignment  of  an  equitable  mortgage.    Thompson  v.  AUy  536. 

BARRATRY. 

1.  By  Part-Ovmer,']  Barratry  may  be  committed  by  the  master  of  a  ship  who  is  part- 
owner.    Jones  V.  Nichclfon,  542. 

2.  Where  the  master,  being  part-owner,  fraudulently  sold  the  ship  and  cargo,  and  ap- 
plied the  proceeds  to  his  own  use :  — 

Heldy  that  this  was  a  loss  insured  against  by  the  words,  "barratry  of  the  master,"  and, 
per  Martin,  B.,  also  by  the  words,  "all  other  perils,  losses,  and  misfbrtunes."    /6. 

•      .  BEQUEST. 

See  Will. 

BILL  OF  EXCHANGE. 

1.  Acceptance.']  '  In  an  action  by  indorsee  against  indorrar,  although  there  is  no  aver- 
ment of  acceptance,  and  no  plea  putting  it  directly  in  issue,  if  there  be  a  traverse  of 
the  presentment,  it  is  open  to  the  defendant  to  disprove  the  acceptance  when  it  ap 
pears  that  the  bill  was  not  presented  personally  to  the  supposed  acceptor,  but  only 
at  a  banker's,  at  which  it  purported  to  be  made  payable  by  the  supposed  acceptance, 
provided  it  appears  that  the  bill  was  indorsed  by  the  defendant  before  the  supposed 
acceptance  was  upon  it,  which  is  a  question  the  jury  should  decide.  Weeton  v. 
Hodd,  278. 

2^  Forged  Acceptance^  So  held  in  a  case  in  which  the  bill  had  been  drawn  and  in- 
dorsed in  blank  by  the  defendant,  and  by  him  delivered  to  his  partner,  who  had 
afterwards  forged  the  acceptance,  and  passed  it  to  the  plaintiflf;  it  appearing  the  bill 
had  been  indorsed  and  delivered  by  the  defendant  b^ore  any  acceptance  was  upon 
it.  The  defendant  having  admitted  his  drawing  and  indorsement,  and  promised  to 
pay :  — 

Heidy  that  though  this  might  be  evidence  of  due  notice  of  dishonor,  it  was  no  evidence 
of  such  an  amission  of  liability  as  would  prevent  him  from  taking  an  objection  to 
the  presentment    Jh, 

S.  But  held  that  this  should  have  been  lefl  to  the  jury ;  and  as  it  had  not  been  so,  a 
new  trial  would  have  been  granted  but  that  the  verdict  was  entered  by  consent  ibr 
the  defendlmt    Ih, 

4.  It  being  admitted  by  the  plaintiff  that  the  indorsement  was  before  the  supposed 

acceptance :  —  • 

Held,  that  the  defendant  was  entitled  to  a  verdict  on  the  issue  as  to  the  presentment 
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No  point  having  been  made  at  the  trial,  on  the  Issue  as  to  notice,  the  defendant 
not  entitled  to  a  verdict  on  that  issue.     Weeton  y.  Hodd,  276. 

5.  Qu€trej  whether  he  might  have  b^en,  if  the  point  had  been  taken.    Ih. 

6.  Evidence  of  DUhonar,"]  In  an  action  by  indorsee  against  indorser  or  drawer,  aaj 
declaration  by  him,  amounting  to  an  aclcnowledgment  of  liability  or  to  a  promiae  to 
pay,  made  to  any  partv  applying  on  behalf  of  *the  plaintiff,  is  good  evidence  of  notice 
of  dishonor.  And  altbouen  the  defendant  is  called  to  disprove  the  nodce,  jeU  if  the 
question  be  lefl  to  the  jury  on  his  credibility,  and  they  find  for  the  plainliff,  the 
court  will  not  disturb  the  verdict.    Janes  v.  O'Brien^  283. 

7.  Without  Drawee.']  SembUj  that  an  instrument  drawn  in  the  form  of  a  Inll  of  ex- 
change, but  without  the  name  of  a  drawee,  is  void  as  a  bUl  of  exchange.  Peto  v. 
Ret/nMsj  404. 

8.  If  this  be  so,  the  case  of  i2.  v.  Hatckes^  2  Moo.  C.  C.  80,  was  wrongly  decided,  and 
qwzre  of  Gray  v.  MUner,  8  Taunt  789.    lb, 

9.  Ratijication.']    A  party  gave  the  following  instrument :  — 

^*  Cameroons,  September  3, 1852. 
<<£xchan^for£200    0*  0. 

"At  siffht  of  this  my  third  of  exchange,  the  first  and  second  of  the  same  tenor 
and  date  being  tinpaid,  please  to  pay  to  S.  M.  P.,  Esq.,  or  order,  the  sum  of 
two  hundred  pounds  sterling,  value  received,  and  place  the  same,  as  bj 
letter  of  advice  of  the  8d  September,  to  the  account  of  A.  B." 
Across  this  was  written,  in  the  handwriting  of  A.  R., 

"Accepted,  S.  R.,  Esq.,  Shin-lane,  Bedminster,  Bristol:" — 
Heldj  per  curianif  that,  assuming  that  this  instrument  was  void  as  a  bill  of  exchange^ 
still,  if  it  were  shown  that  the  person  whose  name  was  written  across  it,  bad  prom- 
ised to  pay  the  amount,  and  so  ratified  the  act  of  the  drawer,  he  would  be  liable  on 
that  promise.    lb. 

10.  Per  Alderson,  B.,  and  Martin,  B.,  that  in  such  case  the  instmment  would  be  a 
promissory  note.    lb. 

11.  Per  Parke,  B.,  the  8th  volume  of  Taunton's  Eeports  is  of  apocrfphal  authority.  IK, 

See  Infant;  Payment. 

BILL  OF  LADING. 
When  affected  by  Parol  TesHmonyJ]    See  Evidence. 

BILL  OF  PARTlCULARa 
See  Patent. 

BONA  FIDEa 
See  Action. 

BOND. 

Breach  of."]  See  Subett. 

• 

BOUGHT  NOTES. 
See  Contract. 

/  BOUNDARIEa 

Evidence  of.}  See  Evidence. 

CARRIERS. 

Special  Contract."]  The  course  of  business  as  to  canying  pigs  by  a  railway  from  H. 
to  L.,  which  the  pkuntiff  S.  well  knew,  was  that  on  the  delivery  of  the  pigs,  the 
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porter  who  receired  them  gaye  the  drover  of  the  owner  a  comngnment  note,  which 
was  signed  both  by  the  drover  and  the  porter ;  that  the  drover  then  presented  the 
consignment  note  to  a  clerk,  who  gave  him  a  duplicate  of  a  cattle  note,  to  be  pre- 
sent^ on  the  delivery  of  the  pigs  at  L.  In  the  consignment  note,  there  was  a  notice 
that  the  company  would  not  be  liable  for  any  ardcles,  unless  they  were  signed  for 
by  their  clerks  or  agents.  S.,  after  having  delivered  a  large  number  of  pigs  in  the 
usual  manner,  sent  six  more  to  the  station  by  X.,  who  was  going  to  take  some  of  his 
own.  At  the  station,  X.  got  the  usual  notes  for  his  own  pigs,  and  told  M.,  a  porter, 
that  the  six  pigs  belonged  to  S.,  and  M^  said  that  he  would  take  care  of  them ;  but 
no  consignment  note  was  made  out  or  signed.    The  pigs  were  never  delivered : — 

Held,  in  an  action  brought  by  S.  against  the  railway  company  for  not  delivering  th^ 
pigs,  that  he  could  not  recover,  as  there  was  no  evidence  that  M.  had  any  authority 
to  contract  for  canying  the  pigs,  except  in  the  usual  manner,  or  that  he  held  himself 
out  as  having  such  authority.    Slim  v.  Great  Northern  Railway  Co*  297. 

LiabHUy  o/.]  See  Damages. 

CASES  EXAMINED,  DOUBTED,  &c. 

Aspdin  V.  Austin,  5  Q.  K  Rep.  671,  coounented  upon,  and  distinguished,  .        .  1 

Bearcliffe  v.  Dorrington,  4  De  Gex  &  Smale,  122,  examined, .        .        .        .  128 

Borrodaile  v.  Brunton,  8  Taunton,  535,  doubted, 398 

Dunn  V.  Sayles,  5  Q.  B.  R.  685,  commented  upon  and  distinguished,       .        •  1 

Emmens  v.  Elderton,  6  Com.  B.  Rep.  177,  affinned,    .        .     '  .        .        .        .  1 

Fawcett  v.  Cash,  5  B.  &  Ad.  904,  commented  upon, 6 

Fewings  v.  Itsdale,  1  Exch.  R.  295,  distinguished, 8 

Friar  v.  Grey,  5  Eng.  Rep.  480,  affirmed, 27 

Gray  v.  Milner,  8  Taunton,  739,  doubted, 404 

Harris  v.  WaU,  1  Exch.  R.  122,  doubted, 560 

Hay  v.  Bickerstaffe,  2  Modem,  84,  examined, .81 

Johnson  v.  Pie,  I  Sid.  258,  affirmed, 398 

Porter  v.  Shephard,  6  Term,  665,  conunented  upon, 27 

Regina  v.  Hawkes,  2  Moody,  60,  doubted, 404 

Rex  v.  Patteson,  4  B.  &  Aa  9,  affirmed, 558 

Stavers  y.  Curling,  8  Bingham,  N.  C.  855,  examined, 82 

Tyson  v.  Thomas,  1  M'Cle.  &  Younge,  119,  doubted,  .        .        .        .  '      .  *  182 

Whittoorth  v.  Gougain,  8  Hare,  416,  approved, 121 

CERTIORARI 

See  County  Coubt. 

CHALLENGE. 

Of  JuryJ]  *  See  Creed  y.  Fisher. 

CHARGING  ORDER. 


• 


Effect  of^  The  1  &  2  Vict  c.  110,  s.  14,  empowers  a  judge 'to  order  that  stock,  &c., 
standing  in  the  name  of  a  judgment  debtor,  or  of  any  person  in  trust  for  him,  shall 
stand  charged  with  the  payment  of  the  judgment  and  interest,  "  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to,  if  such  charge  had  been  made  in  his  favor  by  the  judgment  debtor  " :  — 

Held,  (by  Lord  Campbell,  C.  J.,  Wiohtuan,  J.,  and  Cromftox,  J.,)  that  the 
meaning  of  this  clause  is  to  ^ve  the  judgment  creditor  the  same  right  under  the 
charging  order,  as  against  pnor  incumbrancers,  as  he  would  have  under  a  valid  and 
effectual  charge  made  at  the  same  moment  by  the  debtor  himself.  Watts  v.  Porter, 
116. 

Therefore,  where  stock  standing  in  the  names  of  trustees,  in  trust  for  A,  was  charged 
by  A  as  security  for  money  &nt  to  him  by  B,  but  no  notice  of  this  charge  was  given 
to  the  trustees,  and  subsequently  C,  a  judgment  creditor  of  A,  obtained  a  charging 
order  under  the  statute  uuon  this  stock,  of  which  he  gave  express  notice  to  the 
trustees,  C's  charge,  created  by  the  judge's  order,  took  priority  of  that  to  B,  whose 
title  had  never  been  perfected  by  notice  to  the  trustees :— 
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Heldf  (by  £rle,  J.,  dmentiente^)  that  the  effect  of  the  statute  is  only  to  gire  the 
iud^ent  creditor  with  a  charing  order  the  same  right  as  he  would  have  under  a 
lawful  charge  made  by  the  debtor ;  and  therefore,  under  the  circumstances,  C 
not  entitled  to  the  stock  as  against  B.     Watts  v.  Porter ,  116. 


CHARTER  PARTY. 


Freight,']  On  a  declaration  upon  a  contract  to  pay  the  highest  ft«i|[ht  which  the  plain- 
tin  should  be  able  to  prove  nad  been  paid  on  the  same  voya^,  (not  less  tiian  90f. 
per  ton,)  averment  that  all  things  had  oeen  done  to  entitle  plamtin  to  freight  accord- 
mg  to  the  charter-party ;  and  also  a  special  averment  that  the  plaindff*  was  able  to 

grove,  as  the  fact  was,  that  the  highest  freight  paid  was  71,  per  ton,  of  all  which  the 
efendant  then  had  notice ;  breach,  non-payment  of  the  freight  at  7/.  per  ton,  there 
being  a  traverse  of  the  special  allegation,  and  another  plea  that  the  plaindfT  did  not 
prove  the  fact :  — 
Held,  on  demurrer  to  the  latter  plea,  that  it  was  bad ;  and  that  on  the  fanner  plea 
plaintiff  would  «have  to  prove  that  the  fact  was  as  alleged,  and  that  the  defendant 
Knew  that  it  was  so ;  and  that  this  was  proof  enough,  or  dispensed  with  any  other 
proof  of  the  fact  in  question.  Gether  v.  Capper,  275. 
Semble,  per  Maule,  J.,  the  general  averment  only  applied  to  the  lower  freight    ift. 

See  Ckarlei  y.  AUon^  819. 

COLLISION. 
See  Ships  and  Shippiko. 

COMMON  CARRIERS. 
See  Carbiebs.    Railways. 

COMPROMISE. 

0/ Accounts,"]  See  Accounts. 

CONDITION. 

Of  Bond,]  See  Surety. 

CONDITION  PRECEDENT. 

A  mining  lease  for  a  term  of  forty-two  years  contained  numerous  covenants  on  the 
part  of  the  lessees,  some  of  which  were  of  very  minor  importance,  and  almost 
unpossible  to  be  fulfilled ;  and  it  contained  a  proviso,  that  if  the  lessees,  &o.,  should 
be  desirous  to  quit  the  premises  at  the  end  of  the  first  eight  years  of  the  term,  or  at 
die  end  of  the  first  or  any  subsequent  three  years  after  the  expiration  of  the  said 
eiffht  years,  and  of  such  desire  give  eighteen  calendar  months'  notice  in  writing,  &C., 
'*  then  and  in  such  case,  (all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  said  lessees  having  been  duly  observed 
and  performed,)  this  lease,  and  every  clause  and  thing  herein  contained,  shall,  &C., 
cease,  determine,  and  be  utterly  void,  to  all  intents  and  purposes,  in  like  manner  as 
if  the  whole  of  the  said  term  of  forty-two  ^ears  had  then  run  out  and  expired,  but, 
.nevertheless,  without  prejudice  to  any  claim  or  remedy  which  any  of  tno  parties 
hereto,  or  their  respective  representatives,  may  then  be  entitled  to  for  breach  of  any 
of  the  covenants  or  agreements  hereinbefore  contained:"  — 

Held,  following  the  opinion  of  the  majority  of  the  judges,  and  affirming  the  decision 
of  the  Court  of  Exchequer  Chamber,  which  reversed  that  of  the  Court  of  Exche- 
quer, that  the  performance  of  all  the  covenants  by  the  lessees  was  a  condition  pre- 
cedent to  their  right  to  determine  the  lease.     Grey  v.  Friar ^  27. 

CONSTRUCTION.     • 
0/  Dedaraiion,]  See  Pleadikq. 
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CONTRACT. 

t 

1.  Offer  by  Letter,'^  In  an  action  on  a  contract  for  the  supply  of  goods  during  a  term 
of  three  years,  it  appeared,  upon  the  ^nerai  issue,  that  the  deSndant,  on  the  20th 
November,  1852,  haa  written  to  the  plain tifis  a  letter  in  which  he  agreed  to  supply 
them  with  coals,  '^  for  three  years  from  this  date/'  at  a  certain  price.  The  defendant 
had  answered,  by  another  letter,  that  he  agreed  to  take  from  the  plaintiffs  Uie  whole 
of  the  coab  he  required,  commencing  from  the  1st  October,  1852,  at  the  same  price. 
There  was  evidence  that  before  the  1st  October  the  supply  had  been  at  a  difilcrent 
price,  but  from  and  afler  that  date,  and  down  to  the  time  of  breach,  at  the  rate  men- 
tioned in  the  letter.    Upon  a  rule  to  set  aside  a  nonsuit :  — 

Held,  1.  That  as  the  fact  of  the  plaintiffs'  answer  having  been  sent  in  writing  came  out 
in  the  course  of  the  plaintiffs'  own  evidence,  it  must  be  produced.  Gether  v.  Ozp- 
per^  274. 

2.  That  as  the  letters  varied  in  their  tenns,  there  was  no  contract  in  writing.  lb, 

3.  That  the  parol  evidence,  if  it  proved  a  contract,  on  the  terms  of  the  last  letter, 
proved  a  contract  for  three  years,  —  which  was  required  to  be  in  writing,  under  the 
statute  of  frauds.    And  that,  therefore,  the  plaintifis  could  not  recover,    lb. 

4.  Bought  Notes  —  Variance  J]  A  broker,  acting  for.  the  plaintiff,  verbally  contracted 
to  buy  certain  hemp  of  the  defendant,  and  sent  him  a  note  stating  the  terms,  com- 
mencmg  thus :  "  Sold  for  Mr.  C.  (the  defendant,)  to  Mr.  M.  (the  plaintiff.)"  The 
defendant  sent  back  another  note,  commencing :  *^  I  have  this  day  sold  through  you 
to  Mr.  M.,"  &c.  The  terms  of  the  sale,  as  stated  in  the  two  notes,  varied  materially. 
In  an  action  against  the  defendant  for  non-delivery,  treating  the  note  signed  by  him 
as  the  contract :  — 

Held,  that  the  liability  of  the  defendant  depended  upon  the  question  of  fact,  whether 
the  note  signed  by  him  was  intended  by  both  parties  to  be  the  contract,  in  which 
case  he  would  be  liable ;  or  whether  the  defendant  only  intend^  to  be  bound  as  the 
seller,  provided  the  plaintiff  should  also  sign  a  note  to  bind  himself  as  buyer.  Moore 
Y,  Campbell,  522. 

5.  Usage,^  Under  a  contract  to  sell  and  deliver  fpoAs  in  a  warehouse  in  Liverpool, 
the  giving  a  deliverv  order  of  *^  about "  the  quantit;^  is  a  sufficient  delivery,  evidence 
of  a  known  usage  or  warehouse-keepers  not  accepting  delivery  orders  in  any  other 
form  being  admissible.  lb. 

6.  Rescission.']  Under  a  contract,  which  was  required  by  the  Statute  of  Frauds  to  be 
in  writing,  goods  were  sold,  to  arrive  by  a  certain  ship  to  be  taken  from  the  quay. 
The  purchaser  afterwards  verbally  consented  to  the  goods  being  warehoused  instead 
of  being  delivered  from  the  quay :  — 

Held,  in  an  action  for  non-delivery  of  the  goods,  that  such  consent  did  not  support  a 
plea  of  rescission  of  the  contract    lb. 

7.  Illegal  Weights."]  A  contract  for  the  sale  of  a  number  of  tons  of  goods  by  "long  weight," 
that  is,  tons  of  20  cwt  of  120  lbs.  avoirdupois  each,  is  not  a  sale  by  an  ille^  weight 
within  the  5  &  6  Will.  4,  c.  63.  Per  Curiam  ;  muUum  dubitantej  Parke,  J3.  Jones 
Y.  GHeSy  447. 

To  Employ  —  Construction  of.]    See  Emmens  v.  Elderton^  !.• 

Construction  of  Contract.]    See  Condition  Precedent.    Covenant. 

See  Damages.    Ships  and  SHippma.    Use  and  Occupation. 

COPYHOLDS. 

Enfranchisement]  The  95th  section  of  the  8  &  9  Vict  c.  18,  rthe  Lands  Chiuses  Con- 
solidation Act,)  declares  that  every  conveyance  of  copyhold  lands  to  the  promoters 
of  the  undertaking,  is  to  be  entered  on  the  rolls  of  the  manor,  and  when  enrolled  to 
have  the  hke  effect,  as  if  the  same  had  been  of  freehold  tenure ;  but  nevertheless, 
until  enfranchised,  it  is  to  continue  subject  to  the  same  fines  and  services  as  thereto- 
fore payable.  The  96th  section  enacts,  that  within  a  certain  tame  the  promoters  are 
to  procure  the  lands  taken  by  them  to  be  enfranchised,  and  for  that  purpose  aro  to 

VOL.  XXVI.  64 


638  INDEX. 


Common  Lftw. 


apply  to  the  lord  of  the  manor,  and  to  pay  him  such  compensation  as  may  be  agreed 
upon ;  and,  in  estimadng  such  compensation,  the  loss  in  respect  of  the  fines  and 
other  seryices  payable  on  alienation,  Or  any  other  matters,  which  would  be  lost  by  the 
Tesdne  of  such  copyhold  lands  in  the  promoters,  or  by  the  enfranchisement  of  the 
same,  is  to  be  allowed  ibr :  — 
Beld,  that  upon  an  enfranchisement  of  copyhold  lands  taken  by  a  corporation,  die  lord 
is  not  entitled  to  any  fine  as  upon  admittance  upon  the  execution  or  enrolment  of 
the  conveyance,  pursuant  to  the  96t^  section,  or  in  estimating  the  compensation  for 
enfranchisement  under  the  96th  section.  Ecclesiastical  Commissioners  v.  London  and 
Southioestem  RaiUuxiy  Co.  268. 

CORONER. 

1.  Election  o/^  The  (^ualificataon  necessary  to  give  a  vote  in  elections  of  coroners,  most 
be  a  legal  interest  m  lands  amounting  to  a  freehold.    Regina  y.  Day^  79. 

8.  A  right  of  common  in  gross  b  an  insufficient  qualification.    Ih. 

« 

CORPORATION. 
See  Joint-Stock  Company. 

Not  liable  for  Malicious  Prosecution.']    See  Malicious  Pbosecution 

COSTS. 

1.  Of  Rule."]  Where  the  court  are  ec|ually  divided  in  opinion  upon  a  role  for  a  new 
trial,  and  it  consequently  drops,  neither  party  is  entitled  to  any  costs  of  the  rale. 
Dansey  y,  Richardson^  138. 

2.  Security ^or,"]  A  plaintiff*  resident  abroad,  and  engaged  in  the  civil  service  of  the 
East  India  Company,  as  a  civil  and  sessions  judge,  is  not  exempt  from  the  rule  requir* 
ing  plaintiffs  to  give  security  for  costs.    Plowden  v.  Campbell,  157. 

5.  Security  for  Proceedings  in  Error."]  Plaintiff'  in  error,  was  a  foreigner  residing 
abroad,  and  had  given  security  for  costs  in  the  court  below.  This  court,  after  joinder 
in  error,  stayed  proceedings  until  security  was  given  for  the  costs  of  the  proceed- 
ings in  error.    BougUaux  v.  Swayne,  198. 

4.  Taxation  of]  In  an  action  by  a  seafaring  man,  for  wrongful  dismissal  frtxn  the 
service  of  a  steam-packet  company,  pUuntinhaving  obtained  a  verdict,  a  rule  nisi  for 
a  new  trial  was  obtained  by  defendants,  which  was,  after  azvumcnt,  discharged.  On 
taxation  of  costs,  the  master  allowed  plaintiff  maintenance  m>m  the  time  of  granting 
,  the  rule  to  the  time  of  discharging  it,  on  the  ground  that  plaintiff  was  a  necessary 
witness,  and  that  he  could  not  oe  readv  to  give  evidence  on  the  second  trial,  unless 
he  had  remained  in  London,  and  that  he  had  no  means  of  earning  his  sul^tence  in 
London.  The  court,  under  the  peculiar  circumstances  of  the  case,  declined  to  dis- 
turb the  conclusion  of  the  master,  but  held,  that,  as  a  general  rule,  such  costs  ought 
not  to  be  allowed.    Dowdell  v.  Royal  Navigation  Co.  197. 

6.  On  taxation  of  costs,  it  is  a  g^eneral  rule  to  disallow  tho  expenses  of  a  witness 
rejected  by  the  judge  at  the  trial,  as  between  party  and  party.  GaUaway  t.  J&jr- 
UHn-thf  860. 

6.  The  same  rule  applies  to  a  witness  rejected  by  an  arbitrator ;  and  where  a  case  on 
being  called  on  for  trial  was  referred,  and  a  witness  who  attended  at  the  place  of 
trial,  and  afterwards  before  the  arbitrator  on  the  reference,  was  rejected  by  the  ar- 
Intrator,  the  master  was  held  to  have  rightly  disallowed  his  expenses,  as  between 
party  and  party.  lb. 

7.  The  materiality  of  a  witness  a  prima  facie  a  question  for  the  master,  but  the  coozt 
may  review  his  decision  on  that  point.    lb. 

8.  In  an  action  for  a  proportion  of  the  saving  of  coals  effected  by  a  patent  boiler  erected 
by  the  plaintiff*  acconung  to  a  contract,  an  en^neer  attended  at  the  trial,  and  before 
the  arbitrator,  who  had  not  seen  the  boilers  in  question,  but  had  seen  the  workiDg 
of  similar  ones. 
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Qumrty  whether  he  was  a  material  witoess.    DodweU  y.'  Btfyal  Navigation  Co.  197. 
9.  SewMey  per  Maxtle,  J.,  that  he  was  not  material  as  between  party  and  party.    75. 

10.  SembUy  that  a  lay  arbitrator  may  employ  a  professional  person  to  prepare  his  award ; 
per  Maulb,  J.,  iliat  he  ought  to  do  so.  But  where  a  separate  charge  was  made  for  an 
attorney's  costs  of  preparing  the  award,  the  arbitrator  having  char^^d  a  sufficient  sum 
for  the  award :  — 

Held  J  that  the  master  was  right  in  disallowing  the  amount  of  the  attorney's  bill  in  the 
costs.    lb. 

11.  0/  Demurrer.']  Under  the  S  &  4  Will.  4,  c.  42,  s.  84,  the  party  who  is  succeasiul 
upon  a  demurrer  is  entitled  to  a  jud^ent  for  his  costs  irre^ective  of  the  termina- 
tion of  the  suit ;  and  where  such  ju&ment  had  been  given  for  the  plaintiff  prior  to 
the  trial  of  the  issues  in  &ct,  the  wiuidrawal  of  a  juror,  with  an  agreement  that  no 
&rther  action  was  to  be  brought,  was 

Held^  to  be  no  waiver  of  the  pl^ntiff's  right  to  these  costs.    Bendey  v.  Dawes,  500. 

See  Accounts. 

COUNTY  COURT. 

1.  Jurisdiction.']  A  suigeon,  having  a  fixed  residence,  but  attending  upon  his  patients 
at  their  houses  in  several  parishes,  carries  on  his  business  within  the  jurisdiction  of 
the  county  court  in  which  those  parishes  are  ntuate.    Mitchell  v.  Render ,  194. 

2.  Certiorari.]  No  certiorari  lies,  to  remove  into  a  superior  court  interpleader  pro- 
ceedings in  a  county  court     McKiUar  v.  Summers,  429. 

8.  Interpleader.]  The  officer  of  a  county  court  who  has  seized  ^oods  in  execution, 
under  process  of  that  court,  is  not  reqmred  to  retire  from  possession  of  them  because 
an  interpleader  summons  has  been  issued.    lb, 

4.  Prohibition.]  It  is  no  ground  for  a  prohibition  to  a  county  court,  that,  under  process 
from  that  court  to  levy  a  sum  within  its  jurisdiction,  the  officer  has  seized  property 
to  a  greater  amount    lb. 

COVENANT. 

1.  Construction —  Independent.']    An  agreement  made  on  the  21st  of  July,  1849,  be- 
tween the  plaintiff*  and  the  defendants,  recited  that  the  plaintiflfhad  erected  a  factory 
on  land  of  the  defendants  for  the  purpose  of  manufacturing  patent  fuel ;  that  the  de- 
fendants had  advanced  the  plaintifiT  2,500/.  towards  the  erection  of  the  factory,  and 
bad  a^ed  to  ^ant  the  plaintiff  a  lease  of  the  land  and  buildings,  and  to  enter  into 
conditions  for  the  supply  of  coal  for  the  manufactory  and  otherwise.  The  agreement 
contfdned  the  following  clauses :     1.  The  defendants  were  to  grant  the  pTaintifr  a 
lease  of  the  land,  &c.,  for  the  term  of  twelve  years  from  the  25th  of  March  last  past, 
at  a  peppercorn  rent,  and  the  plaintifiT  was  immediately  thereupon  to  assign  the  lease 
by  way  of  mortgage  to  the  defendants,  as  security  for  the  repayment  of  the  advance 
and  interest  8.  All  the  coals  used  by  the  plaintiff*  for  the  purpose  of  his  manu&cture 
-  during  the  term  of  twelve  years  were  to  be  purchased  of  the  defendants,  provided 
they  could  supply  him  with  the  quantity  that  should  be  from  time  to  time  required 
by  him,  the  coal  to  be  good  for  the  purpose  of  manu&cturing  steam  fuel,  and  of  that 
kind  known  as  small  coal ;  and  that  he  was  to  use  no  other  coal  at  the  factory  during 
the  term  than  that  bought  of  the  defendants,  except  when  he  required  more  smau 
coal  than  the  defendants  could  supply  him  with,  and  except  coal  for  the  purposes  of 
experiment    4.  The  defendants  were  not  to  be  liable  to  supply  more  than  500  tons 
per  week,  and  if  they  should  be  unable  from  some  substantial  cause  to  supplv  small 
coal,  they  were  to  give  the  plaintiff*  six  months'  notice  of  such  inability,    xhe  5th 
and  6th  clauses  contained  provisions  for  screening  the  coal  and  returning  rubble 
coaL     7.  If  the  coal  delivered  should  not  be  of  such  quality  as  to  be  fit  for  the^  pur- 
poses of  his  manufactory,  fourteen  days'  notice  was  to  be  given  hy  the  plaintiff*. 
10.  The  plaintiff*  was  not  to  remove  or  take  down  the  factory  or  machinery,  out  th^ 
same  was  to  remain  as  security  to  the  defendants  for  advances  and  for  the  price  ot 
the  coal ;  and  on  the  payment  of  the  balance  due  during  or  at  the  end  of  the  tenUf 
the  company  were  to  take,  l^e  machinery  and  fixtures  at  a  valuation.    11.  In  the 
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lease  to  be  granted  to  the  pfauntiff  a  coveiiant  iras  to  be  taserted  tiiaft  tlie  plaintiff 
was  not  to  use  the  premises  for  any  other  purpose  but  the  manufacture  of  patent 
fuel.  12.  In  case  the  plaintiff  should  cease  to  use  the  small  coal  of  the  defendants 
by  reason  of  their  inability  to  supply  him,  and  should  continue  to  occupy  the  prem- 
ises, he  was  to  pay  lOOL  a  year  for  the  rent  of  the  premises.  13.  That  the  agree- 
ment, determinable  as  aforesaid,  should  continue  for  the  term  of  twelre  years  &om 
this  diate.  An  action  was  brought  by  the  phiintiff  for  a  breach  of  the  implied  contract 
to  supply  500  tons  of  small  coal  weekly :  — 
Held,  on  demurrer  to  several  pleas.  First,  that  the  granting  of  a  lease  by  the  defend- 
ants was  not  a  condition  precedent  to  supplying  uie  coaT;  that  the  two  covenants 
«were  independent ;  and  tnat  the  ^  term  of  twelve  years  "  in  the  third  clause  of  tiie 
agreement  did  not  refer  to  the  other  twelve  years  for  which  the  lease  was  to  be 
granted.     Wood  v.  Governor  and  Company  of  Copper  Miners  in  England^  343. 

2.  Secondly,  that  the  inability  to  supply  the  coal  from  a  substantial  cause  mentioned 
in  the  fourth  clause  was  no  excuse  for  not  supplying  it,  unless  the  six  months*  notice 
of  the  inability  had  been  given  by  the  defendants.    Jb, 

S.  Thirdly,  that  the  agreement  referred  only  to  coals  required  by  the  defendants  for 
the  manu&cture  of  patent  fuel.    lb, 

4.  An  act  of  parliament,  the  14  &  15  Yict  c.  105,  was  passed  on  the  21st<^  July,  1^1, 
called  The  Governor  and  Company  of  Copper  Miners'  Act,  1851,  for  arranging  the 
affairs  of  the  defendants ;  and  its  22d  section  provided  that,  af^er  a  certain  recon- 
veyance, the  defendants  should  hold  their  property  dischai^ed  from  all  rights  and 
claims  of  all  creditors  and  claimants.  The  1 2th  section  referred  to  another  action 
previously  brought  by  the  plaintiff  against  the  defendants  on  the  same  contract,  and 
whieh  had  been  referred  to  an  arbitrator,  and  provided  that  the  plaintiff  sfaocdd  be 
considered  as  a  creditor  for  a  certain  amount  tul  the  award  was  made :  — 

Heldf  that  the  22d  section  referred  to  debts  or  liquidated  chums,  and  was  not  a  bar  to 
the  action  in  respect  of  the  damage  which  accrued  after  the  passing  of  the  acL    lb. 

To  repair.'}  See  Landlord  and  Tenant. 

-Cofutmctitm  o/J]  See  Condition  Pbkdecbnt. 

CRIME. 

1.  What  is,  and  what  is  not.^  The  second  section  of  the  14  &  15  Tlct  c.  99,  enacts 
that  ^  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and  exam- 
me  evidence,  the  parties  thereto,  and  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  defended,  shall,  except  aa  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  either  vivd  voce  or  by 
deposition,  according  to  tiie  practice  of  the  court,  on  behalf  of  either  or  any  of  the 
parties  to  the  said  suit,  action,  or  other  proceeding."  The  act  then  contains  certain 
exceptions,  and,  among  others,  the  following  in  section  3 :  "  But  nothing  herein  con- 
tained shall  render  any  person,  who  in  any  criminal  proceeding  is  charged  with  tJt^ 
commission  of  any  indictable  offence,  or  any  offence  punishaUe  on  summary  con- 
viction, competent  or  compellable  to  give  evidence  for  or  against  himself  or  her- 
self:"— 

Held,  per  Curiam,  firsts  that  if  the  second  section  had  stood  without  the  subsequent 
exceptions,  its  language  would  probably  include  every  possible  case,  ciril  or  criminal, 
that  could  present  itself  in  a  court  of  justice ;  but  would  certainly  include  inibrma- 
tions  by  the  Attorney-General  for  breaches  of  the  revenue  laws.  AUomey-GeneroL 
V.  Radloff,  418. 

2.  Secondly,  that  the  words,  ^  in  an^  criminal  proceeding/'  override  the  whole  of  the 
above  enactment  in  the  third  section.    lb, 

3.  In  an  information  by  the  Attorney-General  for  a  violation  of  the  revenne  lavs, 
%  punishable  by  information  or  summar}"  conviction  at  the  discretion  of  the  crown,  the 

aefendant  was  tendered  as  a  witness  on  his  own  behalf:  — 
Held,  per  Piatt,  B.,  and  Martin,  B.,  that  he  was  rendered  a  competent  witness  by  the 
14  &  15  Vict  c.  99.    Per  Pollock,  C.  B.,  and  Parke,  £1,  contrii.   lb. 
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4.  The  beiag  concerned  in  unshipping  ^oods  prohibited  to  be  imported  into  the  United 
Kingdom ;  and  the  being  concerned  m  importing  fbreiffOggoods,  contrary  to  statute, 
are  not  indictable  offences.   Attomey'General  v.   Iiadwffy4i3, 

CROPS. 

See  Sale. 

* 

CRUELTY. 
Cause  for  Divorce.']  See  Divorce. 

DAMAGES. 

1.  Duty  of  Judge,  concerning.']  Where  there  is  an  established  rule  by  which  the  jury 
should  be  governed  in  the  measure  of  damages,  it  is  the  duty  of  the  judge  to  brin^ 
it  to  their  notice,  and  direct  them  in  accordance  with  it ;  and  his  omitting  to  do  so  is 
ground  for  a  new  trial.    Hadley  v.  Baxendale,  398. 

2.  Measure  o/*.]  Where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  ou^ht  to  receive  should  be,  either  such  as  may. 
fairly  and  reasonably,  be  considered  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  the  breach  of  contract  itseli^  or,  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  tne  breach  of  it    lb. 

8.  Where  a  contract  is  made  under  special  circumstances,  and  those  circumstances  are 
communicated  by  one  of  the  contracting  parties  to  the  other,  the  damages  resulting 
from  the  breach  of  the  contract  which  they  would  reasonably  contemplate  are,  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of  contract  under 
those  special  circumstances.  But  if  the  special  circumstances  are  unknown  to  the 
party  breaking  the  contract,  he  at  the  most  can  only  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  which  would  arise  generally,  and  in  the  nreat 
multitude  of  cases  not  affected  by  any  special  circumstances,  from  such  a  breadi  of 
contract    lb. 

4.  Loss  o/ProJits.]  A  common  carrier  contracted  with  a  miller  to  carry  for  hire  two 
pieces  of  iron  forming  the  broken  shaft  of  a  mill,  and  deliver  the  same  to  an  artificer 
to  serve  as  a  model  for  a  new  one.  A  shaft  bein^  indispensable  to  the  working  of 
the  mill,  and  the  miller  not  having  another,  the  mill  necessarily  remained  idle  until 
the  new  shaft  could  be  supplied,  but  of  this  the  carrier  was  not  aware.  He  did  not, 
however,  deliver  the  iron  to  the  artificer  within  a  reasonable  time,  and,  a  delay 
having  consequently  arisen  in  the  delivery  of  the  new  shaft,  was  sued  by  the  miller 
for  a  Breach  of  his  agreement :  — 

Heldf  that  the  pluntiff  could  not  recover  as  damages  the  loss  of  profits  incurred  by  the 
stoppage  of  the  mill.    lb. 

5.  Borradaile  v.  Brunton,  8  Taunton,  585 ;  and  J.  B.  Moore,  582,  doubted.    lb. 

6.  Per  Parke,  B.    The  8th  volume  of  Taunton's  Reports  is  of  doubtful  authority.    lb. 

Inadeouate  Damages  no  Ground  of  a  New  TritU.]    See  New  Trial. 

See  Action.  * 

See  Theobald  v.  Railway  Passengers  Ins.  Co,  482. 
Charles  y.  Alton,  819. 

DEBTOR  AND  CREDITOK 
See  Accounts. 

DECEIT. 
See  Husband  and  Wife. 
64* 
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DECLARATION. 

Omttrued  to  support  VenSct^  if  posstble,']     See  EmmenM  v.  Elderton^  1. 

DEVISE. 
See  Will. 

DISHONOR. 
0/BSlo/£xckaMtge.']  See  Bnx  or  Exchakok. 

DISTRESS. 
See  Watcbiko  and  Lighting  Act. 

DIVORCE. 

1.  CrudiyJ]  The  probable  chance  of  communicating  the  venereal  disease  is  not  snffi- 
cient  to  support  a  chai^  of  cruelty ;  there  must  be  proof  of  the  commnnirarimi  of 
the  disease.     CHocci  y.  iXoceij  604. 

S.  AduUeryJ]  The  consorting  with  prostitutes  by  a  married  man  raises  tlie  presomp- 
tion  of  adultery,  unless  explained  and  rebutted  by  the  character  of  the  man ;  .and 
where  character  is  relied  upon  as  a  defence,  and  fiuls  in  that  respect,  the  presun^itioii 
is  increased.    lb. 

S.  Evidence.']  The  eyidence  given  by  j>aid  witnesses,  testes  hqxmarts^  and  aooonipIioM, 
though  liaUe  to  suspicion,  must  be  fiurly  weighed.    Ih. 

DRAWEE. 
See  Bill  of  Exchange. 

EASEMENT. 

Right  of  Way —  User.']  A  plea  under  the  statute  2  &  8  Will.  4,  c  71,  of  a  user  of  a 
way  as  of  right  for  twenty  years  over  a  close,  is  not  supported  by  proof  of  a  user  of 
the  way  for  part  of  the  twenty  jears  white  M.  was  the  landlora  and  owner  as  well 
of  the  messuage  in  respect  of  which  the  right  was  claimed  as  of  the  close  over  which 
it  was  exercised,  and  for  the  rest  of  the  period  when  the  defendant  had  acquired  the 
freehold  of  the  messuage.     Winship  t.  Hudspeth,  481. 

Right  to  Support  from  Adjacent  SoiL'}     See  Nicldin  v.  Williams^  549. 

EJECTMENT. 
See  Feret  v.  EUly  261. 

ELEGIT. 
See  Jcdgmekt;  Mandamus;  Railways. 

EMPLOY. 
Meaning  of  that  Word  in  a  Contract.']    See  Emmens  y.  Elderton,  1. 

ESTATE  FOR  LIFE. 
See  Will. 

EVIDENCE. 

1.  Of  Usage."}    In  an  action  for  freight  by  a  ship-owner  against  the  indorsee  of  a  bfiQ 
of  lading  to  whom  goods  had  been  delivered  at  L.,  and  who  had  accepted  them,  the 
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bill  of  lading  making  them  deliveraUe,  ^  he  paying  freight  for  them  five  eighths  of  a 
penny  sterhng  per  pound,  with  5/.  per  cent  primage  and  average  accnalomed : "  — 
Heldy  that  evidence  was  admisable  toat  by  the  custom  of  L.  die  plaintiff  was  entitled 
to  a  deduction  of  three  months'  discount  from  the  freight ;  though  such  custom  ap- 
plied only  to  goods  coming  from  certain  ports  in  the  southern  states  of  America. 
jBroum  v.  Byrne^  247. 

2.  Stamp.!  Under  the  14  &  15  Ylct.  c.  99,  s.  14,  an  unstamped  copy  of  an  Act  Book 
of  the  Ecclesiastical  Court,  is  sufficient -evidence  of  the  probate  ofa  will  to  prove  the 
executorship  of  the  person  named  in  it    Darrett  v.  Meux,  864* 

3.  Maps."]  In  order  to  show  tliat  a  house  was  situated  in  the  county  of  N.,  the  pluntiff 
tendered  in  evidence  a  map  printed  on  paper  from  an  engraved  copperplate,  having 
on  the  fiue  of  it  these  words :  ''A  new  map  of  the  county  of  S.,  ladken  m>m  tiie  orig- 
inal map  published  by  J.  K.,  in  1 736,  who  took  an  accurate  survey  c^  the  whoie 
county,  now  republished,  with  correctaons  and  additions,  by  J.  and  W.  EL,  sons  of 
the  autiior,  1766,  and  engraved  by  J.  R."  The  map  was  produced  by  a  witness, 
who  was  a  maffistrate  of  the  two  counties,  N.  and  S.  Me  had  bought  it  twelve  years 
before  the  triiu :  — 

Held,  that  the  map  was  not  admissible  in  evidence.    Hammond  v.  Bradstreet,  546. 

Cf  UsageJ]  See  Moore  v.  Campbell^  522. 

Of  Adrdtery."]  See  Divorce. 

See  Charter  Party.    Insanity.    Libel.    Use  and  Occupation. 
See  Qrtai  Northern  BaUtoay  Co*  ▼.  HarriMony  448. 

EXECUTION. 
Against  a  Shareholder  in  a  Railtoay  Company,"]    See  Railways. 

FALSE  IMPRISONMENT. 
See  Former  Recovery. 

« 

FEME  COVERT. 
See  Husband  and  Wife. 

FIRE  INSURANCE. 
See  Insurance. 

FORMER  RECOVERY. 

1.  Judgment  in  Trover.]  Judgment  recovered  (though  without  satis&ction)  against 
one,  in  an  action  for  a  conversion  of  goods  hy  wroncfuUy  selling,  is  a  bar  to  an 
action  for  money  had  and  received,  against  another,  lot  the  proceeds  of  the  same 
sale,  whether  he  be  a  party  to  the  conversion  or  a  stranger.  Buckland  v.  •To&nton, 
828. 

2.  Amendment]  Declaration  for  money  had  and  received,  with  a  count  in  trover. 
Plea,  that  the  debt  became  due  from  the  defendant  jointly  with  B,  who  had  also 
jointl^r  converted  the  plaintiff's  goods,  and  that  judgment  had  been  recovered  by  the 
plaintiff  against  B  for  the  same  causes  of  action.  At  the  trial,  the  count  in  trover 
was  given  up,  and  it  was  proved  that  the  defendant,  assisted  bv  B,  had  wronsfully 
sold,  as  auctioneer,  the  goods  in  ^estion,  and  that  the  pbuntiff  had  recovend  judg- 
ment against  B,  without  satisfaction,  for  the  conversion,  but  that  the  proceeoB  of  the 
sale  (for  which  this  action  was  brought)  were  received  by  the  defendant  alone.  The 
plea  was  then  amended  by  striking  out  the  allegation  of  the  joint  receipt,  and  sub- 
stituting, that  the  action  was  for  the  proceeds  of  the  sale  of  the  goods  for  the  con- 
version of  which  the  plaintiff  had  recovered  Judgment  agunst  B : — 

Held,  that  the  amendment  was  right,  and  should  be  made  without  costs,  as  the  plea, 
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both  before  and  after  amendment^  raised  substantially  the  same  defence,  namelj, 
the  recovery  agpnst  B :  — 
Held^  also,  that  this  was  a  valid  defence.    Buckhnd  t.  Jokmorif  S28. 

8  Semble,  per  Jervis,  C.  J.|  that  a  recovery  in  trover  fi>r  the  conversion  of  goods, 
vests  the  property  in  the  goods  in  the  defendant  by  relation  from  the  time  of  tiie 
conversion.    lb. 

4.  To  an  action  for  &]sely,  malicioasly,  and  without  an^  reasonable  or  probable  cause, 
chaiginff  the  plaintiff  with  larceny,  before  a  justice  of  the  peace  indicting  the 
plaintiff;  and  causing  him  to  be  tried  on  such  chai^,  on  which  he  was  afterwards 
acqniUed ;  the  defendant  pleaded,  that  before  the  commencement  of  the  suit,  die 
plamtiff'  brought  an  action  of  trespass  against  the  defendant  fi>r  awianlting  and 
miprisoning  lum  on  a  &lse  and  unreasonable  assertion  that  he  had  committed  fdonv ; 
that  to  that  action  the  defendant  pleaded  the  general  issue,  and  a  Justification  of  the 
assertion,  and  imprisonment  in  consequence  thereof;  on  trial  oi  which  action  the 
judge  directed  the  jury  to  take  into  their  consideration  the  question  whether  the 
defendant  had  chaiged  and  accused  the  plaintiff  with  having  stolen  the  goods  men- 
tioned in  the  deckimtion,  and  fiJsely  and  maliciously,  and  without  any  reasonable  or' 
probable  cause,  committed  the  ^evances  complained  of  in  the  present  action ;  tliat 
the  jur^  found  for  the  plaintiff  and  assesseci  damages  accordinriy,  and  that  the 
plaintiff  recovered  judgment  for  the  same,  with  costs ;  averring  the  identity  of  the 
unprisonments  in  the  two  actions,  and  that  the  ffrievanoes  complained  of  were  the 
same  with  those  in  respect  of  which  damages  hsa  been  given  on  the  former  occa- 
sion:— 

Sddf  first,  that  this  plea  was  no  answer  to  the  action.    Quest  v.  Warren,  886. 

5.  Secondly,  that  the  judge  had  misdirected  the  jury  on  the  trial  of  the  fonner 
action.    lb, 

6.  Qucere,  whether  it  would  have  been  a  defence,  that  on  the  trial  of  the  fiinner 
action,  damases,  in  respect  of  the  cause  of  action  complained  of  in  the  present  had 
been  assessea  by  the  jury  with  the  consent  of  the  parties  ?    lb. 

See  NicJdin  v.  PTttftoms,  549. 

FRAUDS,  STATUTE  OF. 
See  Contract. 

FRAUDULENT  REPRESENTATIONS. 

Effect  of,  on  Lease."]  The  owner  of  premises,  who  grants  a  lease  of  them  for  a  tenn, 
under  which  the  lessee  enters,  cannot  avoid  the  Tease  on  the  ground  that  it  was 
obtained  by  the  fraudulent  misrepresentations  of  the  lessee  as  to  matter  collateral  to 
the  lease,  e.  g.  that  he  was  a  respectable  person,  and  intended  to  use  the  premises 
for  a  respectable  business;  whereas,  he  was  not  a  respectable  man,  and  intended  at 
the  time  and  did  afterwards  use  the  premises  for  an  immoral  and  ill^al  purpose. 

In  such  a  case,  the  lessee,  having  been  forcibly  evicted  by  the  hindlord,  brought  eject> 
ment,  and  the  court 

Held  him  entitled  to  recover,  as  he  was  not  enforcing  an  illegal  contract,  but  merdy 
seeking  to  regain  possession  of  a  term,  which  had  become  legally  vested  in  him  by 
the  lease  and  entry.    Feret  v.  Hill,  261. 

See  Husband  and  Wife. 

FREE  PASS/ 

» 

On  Railways.']  See  Railways. 

FREIGHT. 
See  Charteb  Pabty.     Charles  v.  Alton,  819. 
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GOODS  SOLD  AND  DELIVEKED. 
See  Patmsnt. 

GUARANTY. 
See  Principal  and  Surety. 

HIGHWAY. 

1.  Non-repair  of —  Indictment.']  By  statute  5  &  6  Will  4,  c.  50, 8.  95,  in  case  of  an 
indictment  preferred  by  order  of  justices,  "  the  costs  of  such  prosecution  shall  be 
directed  by  the  judge  of  assize  before  whom  the  said  indictment  is  tried,  or  by  the 
justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate  made  and  levied,  in  pur- 
suance of  this  act,  in  the  parish  in  which  such  highway  shall  be  situate :  provided, 
that  it  shall  be  lawful  for  tne  party  a^nst  whom  the  indictment  is  preferred  at  ^o 
quarter  sessions  to  remove  it  oy  eerttorari.** 

On  an  indictment  removed  into  this  court  by  certiorari  at  the  instance  of  the  prosecu- 
tor, and  tried  at  Nisi  Prius,  the  judge  made  an  order  that  ^*  the  costs  of  the  prosecu- 
tion should  be  paid  out  of  the  rate  made  and  levied  in  the  pariah  of  £.: "— > 

Held,  first,  that  such  order  might  be  made,  though  the  indictment  was  removed  at  the 
instance  of  the  prosecutor.    Regina  v.  Eardislandy  228. 

2.  Costs']  Secondly,  that  it  was  no  objection  that  the  costs  were  ordered  to  be  paid 
out  of  the  rate  made  and  levied,  instead  of  out  of  the  rate  to  be  made  and 
levied.    Ih, 

8.  Thirdly,  bv  Lord  Campbell,  C.  J.,  and  Erle,  J.,  (Crobipton,  J.,  dunenting,) 
that  the  oraer  need  not  state  the  amount  of  the  costs.    75. 

HUSBAND  AND  WIFE. 

1.  Conveyance  by,]  The  court  dispensed  with  the  concurrence  of  the  husband,  (who 
was  living  separate  from  his  wire,)  under  the  8  &  4,  Will.  4,  e.  74,  s.  91,  in  a  con- 
veyance of  property  in  which  the  wife  had  a  separate  interest  under  the  will  of  her 
deceased  &ther,  where  the  husband  had  refused  to  execute  the  deed.  Perrin^  m  re, 
292. 


of  effecting  it,  and  parcel  of  the  same  transaction ;  and  therefore,  where  a  married 
woman,  by  a  false  and  fraudulent  representation  that  she  was  sole,  induced  a  party 
to  advance  money  to  another,  on  the  security  of  a  promissory  note  signed  by 
her:  — 
Held^  that  no  action  lay  against  the  husband  and  wife.  Fairhurst  v.  Liverpool  Adelphi 
Loan  Association^  893. 

8.  In/ant.]  Dictum  per  Curiamy  an  in&nt  is  not  liable  for  a  fraudulent  representa- 
tion that  he  was  of  full  age,  whereby  a  party  has  been  induced  to  contract  widi 
him.    Jb. 

4.  Marriage  Promise.]  Quo^r^,  whether  the  doctrine  in  WHd  v.  Harris,  7  C.  B.  999; 
7  Dowl.  &  L.  114,  toat  a  married  man  may  be  sued  for  breach  of  promise  of  mar- 
riage to  a  female  who  at  the  time  of  mating  the  contract  with  him  was  ignorant  of 
his  being  married,  ought  to  be  upheld,  such  a  contract  being  against  pumic  poHcy  ? 
lb, 

,  5.  Acknowledgment  of  Married  Woman,]  On  the  8th  <^  February,  1788,  Bichard 
Bancks,  by  his  will,  devised  five  houses,  of  which  he  was  seised  in  fee,  to  Elizabeth, 
his  wife,  for  life,  and  afler  her  death  he  devised  two  of  these  houses  to  his  daughter 
Ellen,  the  wife  of  G.  Fleming,  for  her  separate  use,  with  power  to  dispose  (X  the 
same  at  her  death  amongst  her  children ;  and  afler  the  death  of  his  wife,  Elizabeth, 
he  devised  the  other  three  houses  to  Ellen  Bancks,  for  her  sole  use,  with  power  to 
dispose  of  the  same  to  and  amon^  her  lawful  issue  her  surviving,  and  their  heirs  for- 
ever, as  she  should  think  fit    His  will  further  provided,  that  if  either  Ellen  Flem- 
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h^f  or  Ellen  Bancks,  should  die  without  issue  living  at  the  time  of  their  lespectiTe 
deaths,  the  surrivor  should  have  that  which  was  thereinbefore  given  to  the  deceased 
party  for  her  own  use ;  and  if  both  should  die  without  issue  them  surviving,  the  tes- 
tator gave  all  the  property  in  equal  shares  amonest  his  brothers,  sister,  and  others. 
The  testator  died  m  1788,  and  Elizabeth  Bancks  nis  wife,  entered  into  possession  of 
the  five  dwellin^houses,  and  enjoyed  the  same  up  to  her  death,  in  1810.  In  1798, 
Ellen  Fleming  mtermamed  with  John  OUerton,  the  defendant,  and  died  in  1B48, 
without  issue.  On  the  death  of  Elizabeth  Bancks,  the  plaintiff  and  the  defendant, 
in  right  of  his  wife,  respectively  entered' into  possession  of  their  respective  shares  of 
the  said  hereditaments.  Bjr  indenture  dated  the  12th  of  May,  184S,  and  made 
between  the  defendant  and  his  wife  Ellen,  of  the  first  part,  J.  C,  of  the  second  part, 
John  Lord  and  William  Ackerley,  of  the  tlurd  part,  after  reciting  the  &ct8,  and  that 
the  said  Ellen  OUerton  was  the  testator's  heiress  at  law,  and  that  the  said  John 
OUerton,  and  Ellen,  his  wife,  were  indebted  to  the  said  John  Lord  and  William 
Ackerley  for  money  lent,  it  was  witnessed  that  the  said  John  OUerton  and  EUen  his 
wife,  in  consideration  of  the  money  so  lent,  and  of  10«.  paid  to  them  by  J.  C,  the 
said  EUen  OUerton  joining  therein,  as  weU  to  release  and  convey  the  said  hersdita> 
ments  firstly  and  secondly  thereinafter  described,  as  to  release  and  extinguish  eveiy 
right  and  title  to  dower  which  she  might  have  with  or  out  of  the  said  hereditaoientB 
and  premises  thirdly  thereinafter  described,  and  to  the  intent  that  the  then  reciting 
indenture  might  operate  and  take  effect  by  force  or  und^  the  act  for  renderins  a 
release  as  effectual  for  the  conversance  of  freehold  estates  as  a  lease  and  release  oy 
the  same  parties  did  grant,  bargam,  and  sell,  release,  and  convey  to  the  said  J.  C.  and 
his  heirs  —  firstly,  those  two  dweUinff-houses  and  premises  bv  the  said  wiU  devised 
to  the  said  EUen  Fleming,  now  OUerton ;  and,  secondly,  all  those  three  dweUing- 
housas  and  premises  by  the  said  wiU  devised  to  EUen  Biancks,  and  aU  other  lan£, 
&C.,  which  tne  said  Ellen  OUerton  was  entitled  to  as  heiress  at  law  of  the  said  testa- 
tor, subject  as  to  the  premises  secondly  described,  to  the  Ufe  estate  of  the  said  EUen 
Bancks,  to  the  said  J.  C.  and  his  heirs,  to  the  use  of  the  sud  John  Lord  and 
William  Ackerley,  for  1000  years  upon  eertain  trusts,  and  after  that  term  to  such 
uses  as  John  OUerton  and  Ellen  his  wife  should  by  deed  in  writing  appoint,  and  in 
de&ult  of  any  such  appointment  to  the  use  of  the  survivor  of  them  as  he  or  she 
might  appoint  by  deed  or  direct  by  wiU,  and  in  the  mean  time  to  the  use  of  John 
OUerton  and  Ellen  his  wife  during;  their  joint  Uves,  and  the  survivor  of  then&,  tb^ 
heirs  and  assigns ;  and  it  was  in  the  said  indenture  declared  that  iJie  said  term  of 
1000  years  was  so  limited  to  the  said  John  Lord  and  William  Ackerley  for  the  pur- 
pose of  securing  the  repayment  of  the  said  loan  with  interest  EUen  OUerton  died 
without  having  joined  wiui  her  husband  in  making  any  appointment  under  this  set- 
tlement :  — 
EM,  that  the  circumstance  of  the  remainder  devolving  on  EUen  OUerton  as  heiress 
at  law,  at  the  same  time  that  her  life  estate  took  effect  under  the  wiU  by  the  death  of 
the  testator,  did  not  operate  as  a  merger  of  the  life  estate  so  as  to  bar  uie  contingent 
remainder ;  but  held  also,  that  the  aoove  deed,  if  duly  executed  by  EUen  OUerton, 
so  as  to  pass  her  interest  in  possession,  and  reversion,  operated  to  destroy  the  con- 
tingent renuunder ;  for  the  union  of  tlie  two  estates  was  necessary  to  raise  the  uses 
limited  by  the  deed,  and  the  life  estate  was  therefore  merged  in  the  reversion  in  fee. 
Bancks  v.  OUerton,  508. 

6.  This  indenture  was  prepared  by  John  Lord  and  WUIiam  Ackerley,  who  were  the  only 
soUcitors  employed  m  the  transaction,  and  was  executed  hj  John  OUerton  and  EUen 
his  wife,  ana  was  acknowledged  by  the  latter  before  the  said  John  Lord,  one  of  the 
mort^^;ees  of  the  said  indenture,  and  one  E.  Woodcock,  perpetual  commissioner 
for  taking  the  acknowledgments  of  married  women,  the  said  £.  Woodcock  not  being 
in  any  manner  interested  in  the  transaction  j[^ving  occasion  for  the  said  acknowledg- 
ment or  concerned  therein  as  attorney,  soUcitor,  or  agent,  or  as  clerk  to  any  atUM^ 
ney,  soUcitor,  or  agent  so  interested,  or  concerned,  and  a  certificate  in  the  form 
pointed  out  by  the  3  &  4  WiU.  4,  c.  4,  s.  84,  was  signed  and  filed  of  record,  with  an 
affidavit  in  the  usual  fi)rm :  — 

Hddy  ^kdX  the  certificate  having  been  filed  of  record,  and  l)eing  on  the  &ce  of  it  cor- 
rect, it  must  be  taken  to  be  vaUd  untU  set  aside  by  the  Court  of  Common  Pleas.    lb. 

7.  Senible,  that  the  acknowledgment  was  invaUd,  one  of  the  commissioners  having  been 
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an  interested  party ;  and,  aemblcj  that  the  invalidity  of  the  certificate  might  have 
been  set  up,  luul  it  appeared  on  the  fiice  of  the  certificate  and  deed  that  the  party  to 
whom  the  conveyance  was  made  was  one  of  the  commissioners.  Bancks  v.  OUertany 
508. 

See  DiYO&GB.    Labgeny. 

ILLEGAL  CONTRACT. 
See  Feret  v.  HUlf  261,  and  see  p.  460. 

INDICTABLE  OFFENCE. 
What ».]  See  Crimes. 

INDICTMENT. 

1.  Amendment,']  An  indictment  for  obstructing  a  highway,  described  it  as  a  footway 
leading  from  A  to  B.  It  appeared  in  evidence,  that  the  way  in  question  passed 
from  A  to  B  through  C,  and  that  from  A  to  C  it  was  a  carriage-way,  and  from  C  to 
B  only  a  fix>tway.    The  obstruction  complained  of  was  between  C  and  B :  — 

Held,  that  this  might  be  amended  under  the  14  &  15  Yict  cl  100,  s.  1.  Regina  v. 
Sturge,  171. 

2.  A  count  for  receiving  stolen  goods,  alleged  that  the  prisoner  received  the  goods  of 
A.  B.,  "  he,  the  said  A.  B.,  then  knowing  them  to  have  been  stolen."  After  a  verdict 
of  guilty,  iJie  counsel  moved  in  arrest  of  judgment,  on  the  ground  that  the  gcienter 
was  onutted ;  but  the  court  amended  the  count,  by  striking  out  '*  A.  B.,"  and  substi- 
tuting the  name  of  the  prisoner: — 

Heldf  fiSst,  that  the  count  was  bad  as  it  was  originally  framed.    Regina  v.  Larhmj  572. 

8.  Secondly,  that  the  objection  was  taken  at  the  proper  time,   lb, 

4.  Thirdly,  that  the  indictment  was  not  amendable  after  verdict    /5. 

5.  The  court  ordered  the  record  to  be  restored  to  its  orignal  state,    i  b. 

INFANT. 

Eatificatian.']  The  defendant  having,  whilst  an  infant,  accepted  a  biU  of  exchange, 
was  applied  to  after  he  became  of  age,  on  behalf  of  the  holder,  and  then  wrote  to 
him  as  follows :  *^  Your  brother  tells  me  you  are  very  uneasy  about  the  500L  bill  drawn 
by  Mr.  P.  upon  me.  Pray,  make  yourself  easy  amut  it,  as  I  will  take  care  that  it  is 
paid,  and  Sir  Henry  P.  comes  to  Eneland  in  June  " :  — 

Held,  per  Parke,  B.,  and  Aldersok,  B.,  that  this  was  not  a  ratification  to  take  the 
case  out  of  the  statute  9  Geo.  4,  c.  14 ;  but,  per  Platt,  B.,  and  Mabtin,  B.,  that  it 
was  a  ratification.    Mawson  v.  Blane,  560. 

See  Husband  and  Wife. 

INFORMATION. 
See  Crimbs. 

INFKINGEMENT. 

See  Patent. 

INSANITY. 

Evidence  o/]  A  contract  having  been  made  between  the  pbintiff,  who  was  insane, 
and  the  defendant,  which  it  was  sought  to  set  aside: — 

Held,  upon  an  issue,  whether  the  defendant  had  notice  of  such  insanity,  that  evidence 
was  admissible  of  the  plaintiff's  conduct  both  before  and  after  the  siffnin^  of  the 
contract,  in  order  to  show  that  the  character  of  his  disease  was  such  wat  it  must 
have  developed  itself  to  one  having  the  opportunity  of  observation  afibrded  to  the 
defendant,  though  a  strsuoger.    Beavan  v.  McDonnell^  540. 

See  Downer,  m  r«,  600. 
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lease  to  be  granted  to  tbe  [Mntiff  a  covenant  was  to  be  inserted  ikai  the  plaintiff 
was  not  to  use  the  premises  for  any  other  purpose  bat  the  manufacture  of  patent 
fuel.  12.  In  case  the  plaintiff  should  cease  to  use  the  small  coal  of  the  defendants 
by  reason  of  their  inability  to  supply  him,  and  should  continue  to  occupy  the  prem* 
ises,  he  was  to  pay  lOOt  a  year  for  the  rent  of  the  premises.  13.  That  the  agree- 
mentf  determinable  as  aforesaid,  should  continue  for  the  tenn  of  twelve  years  from 
this  date.  An  action  was  brought  by  the  plaintiff  for  a  breach  of  the  implied  contract 
to  supply  500  tons  of  small  coal  weekly:  — 
ffeldf  on  demurrer  to  several  pleas.  First,  that  the  granting  of  a  lease  by  the  defend- 
ants was  not  a  condition  precedent  to  supplyinor  the  coal ;  that  the  two  covenants 
.were  independent ;  and  tnat  the  ^  term  of  twelve  years  "  in  the  third  dause  of  the 
agreement  did  not  refer  to  the  other  twelve  years  for  which  the  lease  was  to  be 
granted.     Wood  v.  Governor  and  Company  of  Copper  Miners  in  England,  343. 

2.  Secondly,  that  the  inability  to  supply  the  coal  from  a  substantial  cause  mentioned 
in  the  fourth  clause  was  no  excuse  for  not  supplying  it,  unless  the  six  months*  notioe 
of  the  inability  had  been  given  by  the  defendants.    lb. 

3.  Thirdly,  that  the  agreement  referred  only  to  coals  required  by  the  defendants  for 
the  ntanu&ctnre  of  patent  fueL    Ib» 

4.  An  act  of  parliament,  the  14  &  15  Vict  c.  105,  was  passed  on  the  21st(^  July,  1851, 
called  The  Governor  and  Company  of  Copper  Miners'  Act,  1851,  for  arranging  the 
affairs  of  the  defendants ;  and  its  2 2d  section  provided  that,  after  a  certain  recon- 
veyance, the  defendants  should  hold  their  property  discharged  from  all  rights  and 
claims  of  all  creditors  and  claimants.  The  1 2th  section  referred  to  another  action 
previously  brought  by  the  plaintiff  against  the  defendants  on  the  same  contract,  and 
which  had  been  referred  to  an  arbitrator,  and  provided  that  the  plaintiff  riioald  be 
considered  as  a  creditor  for  a  certain  amount  tul  the  award  was  made :  — 

Held,  that  the  22d  section  referred  to  debts  or  liquidated  claims,  uid  was  not  a  bar  to 
the  action  in  respect  of  the  damage  which  accrued  afler  the  paadng  of  the  act    lb. 

To  repair.']  See  Landlord  and  Tenant. 

-Construction  of.']  See  Condition  Pbedscknt. 

CRIME. 

1.  What  is,  and  what  is  not.^  The  second  section  of  the  14  &  15  Vict  c  99,  enacts 
that  **  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiiy 
ari^ng  in  any  suit,  action,  or  other  proceeding  in  any  court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  authority  to  hear,  recdve,  and  exaoi- 
me  evidence,  the  parties  thereto,  and  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  either  viva  voce  or  by 
deposition,  according  to  the  practice  of  the  court,  on  behalf  of  either  or  any  <^  tbe 
parties  to  the  said  suit,  action,  or  other  proceeding."  The  act  then  contains  certain 
exceptions,  and,  among  others,  the  following  in  section  3 :  "  But  nothing  herein  ccm- 
tained  shall  render  any  person,  who  in  any  criminal  proceeding  is  charged  with  tl^ 
conunission  of  any  indictable  offence,  or  any  offence  punishaUe  on  summar)"  con- 
viction, competent  or  compellable  to  give  evidence  for  or  against  himself  or  her- 
self:**— 

Held,  per  Curiam,  first,  that  if  the  second  section  had  stood  without  the  subsequent 
exceptions,  its  language  would  probably  include  every  possible  case,  civil  or  criminal, 
that  could  present  itself  in  a  court  of  justice ;  but  would  certainly  include  informa- 
tions by  the  Attorney-General  for  breaches  of  the  revenue  laws.  Attorney-General 
V.  Radloff,  413. 

2.  Secondly,  that  the  words,  "  in  an^  .criminal  proceeding,**  override  the  whole  of  the 
above  enactment  in  the  third  section.    lb. 

8.  In  an  information  by  the  Attomey-Greneral  for  a  violation  of  the  revenue  laws, 
^  punishable  by  information  or  summar}'  conviction  at  the  discretion  of  the  crown,  the 

aefendant  was  tendered  as  a  witness  on  his  own  behalf:  — 
Held,  per  Piatt,  B.,  and  Martin,  B*,  that  he  was  rendered  a  competent  witness  by  the 

14  &  15  Vict  c.  99.    Per  Pollock,  C.  B.,  and  Parke,  B^,  contrk.   lb. 
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4.  The  being  concerned  in  unshipping  ^oods  prohibited  to  be  imported  into  the  United 
Kingdom ;  and  the  bong  concern^  m  impoiiing  forelgi^gooas,  contrary  to  statute, 
are  not  indictable  offences.   Altomey-General  v.    EctdolffyAlB, 

CROPS. 
See  Sale. 

CRUELTY. 
Cau9e  for  Divorce."]  See  Divorce. 

DAMAGES. 

1.  Duty  qfJudgey  conceming,"]  Where  there  is  an  established  rule  hy  which  the  jury 
ahould  be  governed  in  the  measure  of  damages,  it  is  the  du^  of  the  judge  to  bring 
it  to  their  notice,  and  direct  them  in  accordance  with  it ;  and  lus  omitting  to  do  so  is 
ground  for  a  new  triaL    Hadley  v.  Baxendale,  398. 

2.  Measure  of]  Where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  ou^ht  to  receive  should  be,  either  such  as  ntay. 
fairly  and  reasoniS>ly,  be  considered  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  the  breach  of  contract  itself  or,  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  dme  they  made 
the  contract,  as  the  probable  result  of  tne  breach  of  it    lb. 

3.  Where  a  contract  is  made  under  special  circumstances,  and  those  circumstances  are 
communicated  by  one  of  the  contracting  parties  to  the  other,  the  damages  resulting 
from  the  breach  of  the  contract  which  they  would  reasonably  contemplate  are,  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of  contract  under 
tiiose  special  circumstances.  But  if  the  special  circumstances  are  unknown  to  the 
party  breaking  the  contract,  he  at  the  most  can  only  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circumstances,  from  such  a  breadi  of 
contract    lb. 

4.  Loss  of  Profits.]  A  common  carrier  contracted  with  a  miller  to  carry  for  hire  two 
pieces  of  iron  forming  the  broken  shaft  of  a  mill,  and  deliver  the  same  to  an  artificer 
to  serve  as  a  model  for  a  new  one.  A  shaft  bein^  indispensable  to  the  working  of 
the  mill,  and  the  miller  not  having  another,  the  mill  necessarily  remained  idle  until 
the  new  shaft  could  be  supplied,  but  of  this  the  carrier  was  not  aware.  He  did  not, 
however,  deliver  the  iron  to  the  artificer  within  a  reasonable  time,  and,  a  delay 
having  consequently  arisen  in  the  delivery  of  the  new  shaft,  was  sued  by  the  nuller 
for  a  breach  of  his  agreement :  — 

Heldf  that  the  phuntiff  could  not  recover  as  damages  the  loss  of  profits  incurred  by  the 
stoppage  of  the  mill.    lb. 

5.  Borradaile  v.  Bruntorif  8  Taunton,  535 ;  and  J.  B.  Moore,  582,  doubted.    lb. 

6.  Per  Parke,  B.    The  8th  volume  of  Taunton's  Reports  is  of  doubtful  authority.    lb. 

Inadeouate  Damages  no  Ground  of  a  New  Trial.]    See  New  Trial. 

See  Action.  * 

See  Theobald  v.  RaUway  Passengers  Ins.  Co.  432. 
Charles  v.  AUot^  819. 

DEBTOR  AND  CREDITOR 
See  Accounts. 

DECEIT. 
See  Husband  and  Wife. 
54' 
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and  premises  whereon  the  sale  of  beer  had  been  for  some  time  past  carried  on  hy 
A.  B.  on  the  defendant's  account,  and  that  the  plaintiff  was  desirous  of  canying  on 
such  trade  and  business  for  the  defendant,  to  which  he  had  aereedf  it  was  witnessed 
•that  the  defendant  a^eed  for  the  consideration  there  stated,  that  the  plaintiff  should 
enter  upon  the  said  premises  and  cany  on  thereon  such  trade  or  business  for  the 
defendant,  in  the  place  and  stead,  and  in  the  same  manner,  and  with  and  on  the 
same  privileges  and  terms,  as  the  said  A.  B.  had  heretofore  done,  until  the  agree- 
ment snould  oe  determined  by  the  notice  thereafler  mentioned.  And  the  plaintiff 
thereby  agreed  during  all  the  time  he  should  carry  on  the  said  trade  on  the  said 
premises  ibr  the  defendant,  that  all  beer  sold  by  him  on  the  s^d  premises,  should  be 
nad  by  him  from  the  defendant ;  and  that  the  plaintiff  should  not  part  with  the  said 
.trade  or  the  occupation  of  the  said  premises  to  any  person  without  the  license  of  the 
defendant ;  and  tnat,  whenever  either  party  should  oe  desirous  of  putting  an  end  to 
the  agreement,  the  plaintiff  should,  on  receiving  from  the  defendant  a  month's  nodce, 
c|uit  me  said  trade  and  deliver  up  possesion  of  the  said  premises,  and  should  be  at 
liberty  to  leave  the  said  trade  and  quit  the  occupation  of  the  said  premises,  on  gii^ng 
one  month's  notice  to  the  defendant :  — 
Held,  that  this  did  not  create  the  relation  of  landlord  and  tenant  between  the  parties, 
but  that  the  occupation  of  the  plaintiff  was  that  of  servant  to  the  defendant.  Mayhem 
T.  Sutde,  189. 

S.  Covenant  to  Repair.']    A  declaration  in  covenant  stated  that  6.,  who  was  lessee  of 

S remises  for  a  term  of  ninety-nine  years,  expiring  on  the  25th  of  December,  1849, 
uring  the  term  underleased  to  V.  and  S.  for  twcnty-five  years  and  a  quarter,  from 
the  25 th  of  December,  1823 ;  that,  by  this  underlease,  Y.  and  S.  jointly  and  severallr 
covenanted  with  G.,  his  heirs,  executors,  administrators,  and  assigns,  that  they,  their 
executors,  administrators,  and  assigns,  would,  during  the  term  granted  to  them, 
repair  the  premises,  and  at  the  end  of  the  term  deliver  them  up  in  repair  to  G.,  his 
heirs,  &c. ;  that  Y.  and  S.  entered,  and  that,  during  the  underlease,  G.  granted  his 
reversion  to  S.,  (one  of  the  undeivlessees,)  and  the  plaintiffs,  whereupon  the  term  in 
the  underlease  was,  as  UT  one  undivided  sixth  part,  merged  in  the  reversion,  and  S. 
and  the  plaintiffs  became,  as  joint-tenants,  possessed  of  me  reversion  of  three  undi- 
vided sixth  parts  of  the  premises,  and  the  plaintiffs  became,  as  joint-tenants,  pos- 
sessed of  the  reversion  of  two  other  undivided  sixth  parts  of  the  premises ;  that  Y. 
afterwards  assigned  his  interest  in  the  underlease  to  §.,  and  that  thereupon  the  teim 
granted  by  the  underlease,  as  to  one  undivided  sixth  part,  merged  in  the  reversbn 
in  the  three  sixth  parts  whereof  S.  and  the  plaintiff  were  possessed,  and*  the  plain- 
tiffs became,  as  joint  tenants,  possessed  of  the  reversion  of  two  of  the  last-mcntioned 
three  sixth  parts ;  that  8.  died  before  the  determination  of  the  underlease ;  and  al- 
leged, as  a  breach,  that,  after  S's  death,  Y.  had  neglected  to  repair,  and  to  leave  the 
premises  in  repair. 
The  defendant  paid  money  into  court  as  to  all  the  causes  of  action,  except  not  leaving 
in  repair  at  tne  end  of  the  term;  and  so  to  such  not  leaving  in  repair  at  the  end  of 
the  term,  pleaded,  that  the  premises 'were  demised  by  L.  for  the  term  of  ninety-nine 
vear?  in  the  declaration  mentioned  to  persons  who  assigned  to  G.,  with  covenants  to 
keep  and  leave  in  repair ;  that  after  G.  had  demised  to  Y.  and  S.,  and  before  tJie 
assignment  by  S.  to  Y.,  Y.  and  S.  by  deed  demised  the  premises  to  T.  for  twenty- 
three  years  from  the  25th  of  June,  1825,  with  covenants  by  T.  to  keep  and  leave  m 
repair.  The  plea  then  stated  the  death  of  T.,  and  the  devolution  of  his  estate  to  M. 
£.  T.,  his  widow  and  executrix ;  and  that  L.,  the  person  then  entitled  to  the  revei^ 
sion-,  afler  the  deaths  of  S.  and  T.,  and  during  the  continuance  of  all  the  terms, 
brought  an  action  of  covenant  against  the  present  plaintiffs  for  breaches  in  not 
repairing;* that  an  agreement  in  writinj^  for  settling  the  action  was  made,  on  the  ISth 
of  July,  1844,  between  L.,  the  plaintiffs,  M.  E.  T.,  and  the  son  of  T.,  but  without  the 
privity  or  consent  of  Y. ;  whereby  M.  E.  T.  agreed  to  pay  L.  800Z.  and  the  costs  of 
the  action,  and  all  rent  up  to  the  24th  of  June  then  last,  and  the  plaintiffs,  as  trustees 
of  the  property  Qf  G.,  ap^ed  to  pay  L.  200/. ;  and  M.  E.  T.  agreed  to  deliver  to  the 
plaintiffs  possession  of  the  property ;  and  the  plaintiffs  agreed  to  deliver  up  to  F.  (a 
dcpositaiy)  the  indenture  of  lease  for  the  benefit  of  L.,  but  to  be  produced  from  time 
to  time  for  the  purpose  of  supporting  any  claim  by  the  plaintiffs  upon  Y.,  or  any 
other  person,  for  the  recovery  of  any  rent  due  or  to  become  due  to  the  plaintiffs,  or 
contribution,  &c.,  in  respect  of  any  moneys  to  be  paid  by  the  phuntiffs  under  that 
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agreement,  in  respect  of  the  liability  of  the  plaintiflTs  under  the  lease,  or  for  any 
damages  under  any  covenants  cont^ed  in  an^  underiease  of  the  premises ;  and 
that  when  all  such  claims  should  have  been  satisfied,  or  in  any  manned  put  an  end 
to,  the  said  F.  should,  deliver  the  lease  to  L.,  and  abo  that  M.  £.  T.  should,  at  the 
reqtfest  of  L.,  or  the  person  entitled  to  the  reversion  of  the  premises,  execute  a  sur- 
render of  the  lease ;  and  the  plaintiffs  thereby  ap^ed  to  concur  in  surrendering  or 
assi^ing  their  interest  in  the  said  lease  as  L.  or  the  person  entitled  to  the  reversion 
might  require ;  and  L.  also  agreed  to  accept  the  above  sums,  when  paid,  in  fiiU  satis- 
faction oi  all  claims,  &c.,  whatsoever,  under  or  by  virtue  of  the  said  lease,  for  rent, 
dilapidations,  or  otherwise.  The  plea  then  stated,  that  the  action  was  put  an  end  to 
on  tne  terms  in  the  agreement  specified ;  and  that  afterwards,  in  pursuance  of  the 
agreement,  and  at  the  instance  and  request,  and  with  the  privity,  consent,  and  pro- 
curement of  the  plaintiffs,  but  without  the  privity  or  consent  of  V.,  and  before  the 
ienns,  or  either  of  them,  had  expired  by  efiluxion  of  time,  the  possession  of  the 
premises  was  given  up  by  M.  £.  1\  to  L.,  who  thereupon,  without  rae  privity  or  con- 
sent of  v.,  entered  into  and  kept  possession  thereoi  until,  and  at  and  afler  the  ex- 
piration of  that  term  by  efiiuxion  or  time ;  and  that,  by  means  of  the  premises,  after 
the  possession  had  been  so  given  up,  V.  had  been  prevented  from  entering  into  the 
said  premises  and  repairing  the  same,  and  from  yielding  up  the  same  well  repaired, 
and  had  been  absolutely  and  necessarily  hindered  from  Keeping,  and  that  it  became 
impossible  for  him  to  keep,  the  covenant  in  that  behalf  as  he  might  and  would  other- 
wise have  done :  — 
Held^  on  demurrer  to  the  plea,  that  the  prevention  mentioned  in  the  plea  was  stated 
only  as  a  conclusion  of  law  from  the  &cts  before  alleged.    Badeley  v.  Vigurs^  144. 

4.  That  although  Y.  might  be  unable  to  perform  his  covenant  during  the  twenty-three 
years  4for  which  the  underlease  to  T.  had  been  granted,  yet  that  he  might  have 
entered  at  the  termination  of  that  underlease  for  Sie  residue  of  the  term  granted  to 
him  and  S. ;  and  that  there  was  nothing,  therefore,  to  prevent  him  from  then  repaiiv 
ing,  according  to  his  covenant    Ih. 

5.  Merger,"]  That  the  agreement,  coupled  with  the  giving  up  possession,  could  nol^ 
and  was  not  intended  by  the  parties  to  operate  as  a  surrender  of  the  interest  of  the 
plaintiffs  to  L.    Ih, 

6.  Held,  also,  that  the  declaration  was  good,  as  the  whole  of  the  reversion  which  re- 
mained was  vested  in  the  plaintiffs  alone,  in  respect  of  which  they  were  entitled  to 
sue  on  the  covenant  to  repair.    Ih, 

7.  That  under  the  conveyance  by  G.  to  S.  and  the  plaintiffs,  one  third  of  the  reversion 
was  at  once  destroyed  by  coalescing  with  half  the  interest  under  the  lease  which  was 
in  S. ;  and  that,  consequently,  S.  never  took  as  reversioner ;  and  there  never  was 
any  suspension  of  the  right  of  action  by  reason  of  S.  being  a  party  to  sue  and  be 
sued.    1  b. 

8.  That,  even  if  S.  took  and  remained  interested  in  one  sixth  of  the  reversion  until 
that  one  sixth  was  destropred  by  the  assignment  to  him  by  V.,  still,  the  right  of  action 
for  not  leaving  in  repair,  which  arose  only  at  the  termination  of  the  lease,  never 
accrued  to  S.,  and  therefore  was  never  suspended ;  the  doctrine  of  a  right  of  action 
being  gone  by  suspension,  applying  only  to  the  case  where  there  has  once  been  a 
subsistmg  right  or  action,  and  not  to  a  case  where  the  objection  is,  that,  ^  it  had 
accrued  earlier,  it  could  not  have  been  enforced  from  the  fact  of  the  same  person 
then  being  the  party  both,  to  sue  and  be  sued.    lb, 

9.  Apportionment  of  Rent,"]  That  the  plaintiff's  miffht  recover  on  the  privity  of  con- 
tract, transferred  by  the  32  Hen.  8,  c.  84,  although  there  were  an  apportionment  of 
the  covenant  to  rejiair ;  but  that,  in  the  present  case,  there  was  no  such  apportion- 

'  ment,  as  the  plaintiffs  had  the  whole  existing  reversion,  and  were  injurea  if  the 
whole  of  the  premises  were  not  kept  in  repair.    lb. 

10.  That  the  plaintiffs  might  recover  on  the  privity  of  contract,  transferred  by  the  stat- 
ute of  Hen.  8,  where  the  entire  interest  in  the  covenant  had  not  pa^ed  to  them.   19, 

11.  Commencement  of  Tenancy,"]  In  the  absence  of  any  evidence  to  the  contrary,  the 
tenancy  under  a  written  agreement  for  the  hire  of  premises  at  a  yearly  rental,  from 
year  to  year,  must  be  taken  to  begin  from  the  day  on  which  that  agreement  professes 
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to  have  been  executed ;  and  that  question  is  for  the  judge,  and  not  for  the  juiy. 
Biskop  V.  Wraiih,  668. 

Constniction  o/Lecue.']        See  Condition  Precedent.  •  * 

See  Fbaubulknt  RspRESENTATioar.    Use  and  Occupation. 

LARCENY. 

1.  By  Wife's  ParamourJ]  Delivery  by  the  wife  of  her  husband's  goods  to  her  adul- 
terer, he  having  knowledge  that  she  had  taken  them  without  her  husband's  authority, 
IS  sufficient  to  support  an  indictment  for  larceny  against  the  adulterer.  Regina  v. 
Featherstonej  570. 

2.  BailmenL]  The  prisoner  assigned  his  goods  to  trustees  for  the  benefit  of  his  credi- 
tors ;  but  before  the  trustees  had  taken  possesnon,  and  while  the  prisoner  remained 
in  possession  of  them,  he  removed  the  goods,  intending  to  deprive  his  creditors  of 
them.  The  jury  found  that  the  goods  were  not  in  ms  custody  as  agent  of  the 
trustees:  — 

Held  J  that  he  was  not  guilty  of  larceny.    Begina  ▼.  PraU^  574. 

8.  Asportation.']  The  prisoners  were  charged  with  stealing  four  sacks  of  barley  and 
three  sack  bags  from  their  master.  It  was  proved  in  evidence  that  the  prisoners  and 
one  B.  were  employed  by  the  prosecutor  to  winnow  barley,  which  he  had  mixed 
with  canary  seeo.  One  of  the  prisoners  fetched  several  sacks  from  the  prosecutor^s 
house,  which  he  and  B.  filled  with  barley.  The  two  prisoners  then  sent  B.  home 
before  the  usual  time.  At  twelve  o'clock  on  the  night  of  the  same  day,  the  carter 
went  into  the  stable  with  a  lantern,  and  shortly  aflerwards  the  two  prisoners  entered 
the  stable.  In  a  few  minutes  after  this,  the  prosecutor  saw  the  carter  ia  the  loft 
above  with  a  lantern,  and  found  the  two  prisoners  concealed  under  straw  in  the  hsUt, 
and  then,  in  a  dust-bin  in  a  stable  beneath,  he  found  three  sacks  full  of  bariey  mixed 
with  canary  seed,  which  he  swore  was  of  the  same  kind  which  he  had  nuxed.  It 
was  no  part  of  the  duty  of  the  prisoners  to  place  the  barley  in  sacks,  or  to  put  the 
•  sacks  of  barley  into  the  dust>bln.  The  jury  found  both  the  prisoners  guilty ;  — 
Held,  that  the  evidence  was  sufficient  to  support  the  conviction.  Regina  v.  ^niiimiw 
and  WiUs,  576. 

LEASE. 

Construction  of."]  Under  a  lease  of  '^  all  that  messua^  or  tenement,  called,  &c^  now 
or  late  in  the  occupation  of  C,"  the  boundaries  given  not  accurately  defining  the 
premises :  — 

Held,  that  a  *'  gateway  "  under  a  portion  of  the  messuage,  and  leading  to  a  yard  behind, 
in  which  were  some  small  houses,  not  included  in  the  demise,,  the  tenants  of  which 
had  always  used  the  eateway,  did  not  pass,  in  the  absence  of  evidence  to  show  that 
it  had  been  in  the  exclusive  occupation  of  C.    Difne  v.  Nutley,  856. 

Conditions  in.]  See  Condition  Precedent. 

Fraud  tn.]  See  Fraudulent  Representations. 

LEGACY. 
See  Will. 

LETTER. 
Contract  by,"]  See  Contract. 

LIBEL. 

^  Evidence  of  Malice,]  In  an  action  for  libel,  where  the  jud^e  has  decided  that  the 
occasion  of  publication  wasjustifiable,  so  as  Ix)  render  the  aueged  libel  a  privilegcxl 
communication,  the  pluntiflf,  without  offering  any  fresh  evidence,  is  entitled  to  have 
the  libel  itself  submitted  to  the  jury,  in  order  that  they  may  say  whether  it  does  not 
on  the  face  of  it  show  express  malice.     QUpin  v.  Fowler^  386. 
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2.  In  an  action  for  libelting  the  plaintiff,  in  the  way  of  his  business  of  schoohnaster,  the 
evidence  was,  inter  a/td,  that  the  pkuntiff,  having  been  for  twen^  years  schoohnaster 
at  the  National  school  of  the  adjoining  parishes  of  C.  and  L,  of  which  the  defend- 
ant, the  rector  of  C,  and  another  person,  the  vicar  of  L,  were  trustees,  was  request- 
ed by  the  defendant  to  undertake  the  Sunday  school  of  his  parish,  and  declined  to 
do  so.  The  plaintiff  was  then  removed  from  the  mastership  of  the  National  school, 
and  set  up  a  school,  to  gain  a  livelihood  by  it,  in  the  defendant's  parish,  in  a  school- 
room usea  as  a  dissenting  chapeL  In  a  letter  addressed  to  his  parishioners,  (set  out 
in  the  bill  of  exceptions,)  the  defendant  told  them  that  the  plaintiff's  attempt 
betrayed  a  spirit  of  opposition  to  authority,  and  justified  the  managers  of  the  Na- 
tional school  in  removing  him ;  that  **no  rightly-disposed  Christian,  who  received  in 
siniple  &itti  the  teaching  of  inspiration,  *  Obey  them  who  have  the  rule  over  you, 
and  submit  yourselves,'  could  expect  God's  blessing  to  rest  upon  such  an  undertak- 
ing," and  warned  them  against  countenancing  it,  either  b;^  subscriptions  or  sending 

'  their  children  to  it  for  instruction ;  that  it  would  be  a  schismatical  school,  and  those 
who  aided  the  plaintiff  in  any  way  would  be  partakers  with  him  in  his  evU  deeds ; 
they  were  to  maik  them  which  cause  divisions  and  offences,  and  avoid  them,  &c. 
Pollock,  C.%.,  directed  the  jury  that  the  several  matters  siven  in  evidence  were 
not  sufficient  to  justify  them  in  finding  a  verdict  for  the  p£untiff,  but  showed  that 
the  paper  published  by  the  defendant  was  a  privileged  communication,  and  that, 
there  being  no  evidence  of  express  malice,  they  were  oound  to  find  a.  verdict  for  the 
defendant :  — 

Held,  first,  that  the  direction  was  wrong.     GUpin  y.  Fowler,  386 

3.  Secondly,  that  the  paper  was  not  a  privileged  communication.    Ib» 

4.  Thirdly,  that  there  was,  in  the  circumstances  of  the  case,  evidence  of  malice  which 
ought  to  have  been  leil  to  the  jury.    Ih, 

5.  Fourthly,  that  the  alleged  libel  ought  to  have  been  submitted  to  the  jury,  in  order 
that  they  might  judge  whether  there  was  any  evidence  of  malice  on  me  fiice  of  it 
lb, 

LIGHTS. 
See  Ships  akd  S^ippiko. 

LIMITATIONS. 

JUpUcation  of  Fraud."]  To  a  plea  of  the  statute  of  limitations,  that  the  cause  of  action 
did  not  accrue  withm  six  years  before  the  suit,  it  is  no  answer  that,  in  consequence  of 
the  fraud  of  the  defendant,  the  plaintiff  was  prevented  from  discovering  the  cause  of 
action  before  that  time,  and  that  he  commenced  his  action  within  six  years  after  he 
discovered  it    Imperial  Gas  Light  Co.  v.  London  Gas  Light  Co.  425. 

LIS  PENDENS. 
See  Place  v.  Potts^  565. 

LUNACY. 
See  iNSAmTT. 

MALICE. 
Evidence  of  J]  See  Libel. 

MALICIOUS  PROSECUTION. 

1.  Against  a  CorporaHon.']  Qucere,  whether  an  action  for  a  prosecution  instituted  mali- 
ciously and  witnout  reasonable  and  probable  cause,  is  maintainable  against  a  corpo- 
ration?   Stevens  v.  Midland  Counttes  Railway  Co.  410. 

2.  The  prosecuting  a  person  with  any  other  motive  than  that  of  bringing  a  guilly  party 
to  justice  is  a  malicions  prosecution  m,  law ;  as,  for  instance,  where  a  prosecution  is 
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insdtated  against  a  penon  with  the  view  of  terrifying  partieB  from  Jthe  oommiiwimi 
of  flome  prevalent  offence.  Pei  Alderbok,  B.,  and  Mabtik,  B.  Stevens  v.  Mid' 
land  Counties  Baiivsay  Co.  410. 

See  Former  Recovery. 

MANDAMUS. 

Election  of  Church-wardensJ\  In  the  pariah  of  B.  the  owners  and  not  the  oocnpien 
of  tenements,  the  value  of  which  did  not  exceed  6/.,  were  aasessed  to  and  paid  tiie 
rates  for  the  relief  of  the  poor,  under  IS  &  14  Vict  c  99.  At  the  election  of  a 
church-warden  for  the  pariah,  the  votes  of  certain  occupiers  of  tenements  not  ex- 
ceeding the  value  of  6/.  were  rejected,  on  the  ground  that  they  were  not  entitled  to 
vote,  and  one  of  the  candidates  was  declared  3ected : — 

Held,  that  as  the  election  could  not,  on  this  ground,  be  considered  as  null  and  void, 
and  it  was  not  shown  that  the  result  of  the  election  would  have  been  different,  an 
application  for  a  mandamus  could  not  be  entertained.    Joyee^  Exparte^  15& 

See  Railways.  . 

MAPS. 

See  Evidence. 

MARINE  INSURANCE. 
See  Insurance. 

•    MARRIAGE. 
Qmtract  of:\  See  Husband  and  Wife. 

MASTER. 
Of  a  VesseL"]  See  Barra^y. 

MASTER  AND  SERVANT. 

Contract  to  employ.']  A  count  asailLst  the  public  officer  of  a  joint-stock  coinpany 
stated,  that  on  the  80th  Novexnoer,  1844,  it  was  agreed  between  the  plaintifE^ind 
the  company,  that  from  the  1st  January  then  next,  the  plaintiff,  as  the  attorney  and 
solicitor  of  the  company ;  should  receive  and  accept  a  salary  of  100/.  per  annum, 
in  lieu  of  rendering  an  annual  bill  of  costs  for  general  business  transacted  by  the 
plaintiff  for  the  company ;  and  should  and  would,  for  such  salary  of  100/.  per  annum, 
adyise  and  act  for  the  company  on  lUl  occasions  in  all  matters  connected  with  the 
comfuuiy,  (the  orosecuting  or  defending  of  suits,  and  the  preparation  of  bcmds  or 
other  securities,  being  excepted,  the  plaintiff  being  flowed  m  respect  of  such  mat- 
ters the  usual  charges  of  an  attorney :)  and  it  alleged,  that  in  consideration  that 
the  phuntiff  had,  at  the  request  of  the  company,  promised  to  perform  the  same  on 
his  part,  the  company  promised  the  plaintiff  to  perform  and  raliil  the  same  in  all 
things  on  their  part,  and  to  retain  and  employ  him  as  such  attorney  and  solicitor  of 
tiie  company  On  the  terms  aforesaid :  and  assigned  for  breach,  that  the  company, 
disregarding  their  promise  and  agreement,  did  not  nor  would  continue  to  retain  or 
employ  the  plaintiff  as  such  attorney  and  solicitor  of  the  company  on  the  terms 
aforesaid,  but,  on  the  contrary,  wrongfully,  and  without  any  reasonable  cause,  dis- 
missed and  discharged  the  plaintiff  from  such  employment  and  retainer,  and  from 
thence  hitherto  have  wholly  refused  to  retain  or  employ  him  as  such  attonl^y  and 
solicitor,  or  to  pay  him  the  salary  aforesaid,  by  reason  of  which  the  plaintiff  has 
wholly  lost  and  oeen  deprived  of  the  said  salary,  and  also  of  divers  pronts  which  lie 
might  have  derived  from  such  employment :  — 

Held^  affirming  the  decision  of  the  Exchequer  Chamber,  which  reversed  the  judgment  of 
the  Court  of  Common  Fleas,  and  in  conformity  with  the  opinions  of  eight  out  of  nine 
of  the  judges  who  save  their  opinions,  that  the  plaintiff  was  entitled,  after  verdict, 
tojud^ent  upon  ue  above  count     Emmensy.  Elderton,  I. 

See  Maykew  v.  Smtle,  p.  189. 
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MERGER. 

•  See  Landlord  and  Tenant, 

MINING  LEASE. 

Construction  o/J]  See  Condition  Precedent. 

• 

MISDESCmPTION. 
See  Indictment. 

MISNOMER. 
See  Railways. 

MONEY  HAD  AND  RECEITED. 
Judgment  in  Trover  —  When  a  Bar.']     See  Buckland  v.  Johnson,  828. 

MORTGAGE. 
See  Judgment. 

MUTINY. 
See  Insurance. 

NEGLIGENCE. 

Sunken  Vessel.']  The  owner  of  a  yessel  which  has  been  sunk  in  a  navigable  river  is 
bound  to  use  proper  care  to  prevent  accidents  to  other  vessels  so  long  as  he  has  the 
possession,  control,  and  management  of  the  vessel,  that  is,  so  long  as  by  due  care  and 
exertion  he  can  either  remove  the  vessel,  or  so  far  shifl  its  position  as  to  prevent  such 
injury.  This  duty  attaches  to  the  ownership  for  the  time  beine,  and  will  be  trans- 
ferred to  a  purchaser  of  the  sunken  vessel ;  and  it  makes  no  dinerence  that  the  ves- 
sel lies  in  a  part  of  the  channel  not  ordinarily  used  for  navipration  :  but  the  duty 
ceases  on  the  abandonment  of  the  possession  of  the  vesseL     While  v.  Crisp,  532, 

See  Charles  v.  Alton,  819. 

NEW  MANUFACTURE. 
See  Patent. 

NEW  TRLAL, 

1.  In  Criminal  Cases.]  By  Lord  Campbell,  C.  J.,  and  Crompton,  J.  Where,  in 
an  indictment  not  charging  an  offence  for  which  the  defendant,  if  cuilty ,  misht  suffer 
fine  and  imprisonment,  a  civil  right  comes  in  question,  and  the  rio^ht  would  be  bound 
by  the  verdict,  a  new  trial  may  Be  granted  after  a  verdict  for  defendant  Regina  y. 
Russell,  230. 

2.  But  by  Coleridge,  J.  Wherever  the  substance  of  a  criminal  proceeding  is  civil,  a 
new  trial  may  be  granted  after  a  verdict  for  defendant,  on  the  ground  either  of  mis- 
direction, or  of  the  verdict  being  against  the  evidence,    lb. 

8.  Held,  accordingly,  by  Lord  Campbell,  C.  J.,  and  Crompton,  J.,  (Coleridob,  J., 
disstoting,)  that  where  an  indictment  charged  defendant  with  erectintr  an  obstruc- 
tion to  the  navigation  of  the  Menai  Straits,  and  the  right  to  an  oyster  fishery  was  in 
question,  the  court  ought  not  to  grant  a  new  trial  afler  verdict  for  defendant    lb, 

4.  By  Coleridge,  J.,  and  Erle,  J.  There  was  not  sufficient  ground  for  granting  a 
new  trial,  either  in  the  direction  or  the  finding  of  the  jury.    lb. 

5.  Practice.]    The  court  refused,  on  the  fourth  day  of  Hilary  term,  to  hear  a  motion 
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for  a  new  trial  in  a  case  tried  before  the  iinder-«lieriflr,  on  the  9th  of  December  pre- 
ceding, where  the  notes  of  the  under-sheriff,  which  had'only  been  bc^^oken  on  die 
first  day  of  term,  were  not  produced.     Watkins  v.  Packman^  291. 

6.  Inadeouate  DamagesJ]  The  court  refused  to  grant  a  rule  for  a  new  trial,  on  the 
ground  of  the  insufficiency  of  the  damages,  where  the  jury  had  given  only  one  &r- 

•  thing  damages  in  an  action  of  trespass  for  taking  the  phuntiff'  before  a  magistrate, upon 
an  unfounded  chaige  of  felony,  merely  because  a  question  of  character  was  inTolved. 
Apps  y.  Daifj  886.  • 

7,  Excessive  Damages,']  The  court  will  not  disturb  a  verdict  merely  on  the  ground 
that  they  would  not,  in  their  private  judgment,  have  given  such  large  dami^  as 
were  given  by  the  jury.  They  must  be  satisfied  that  the  jury  in  awarding  those 
damages  either  were  actuated  by  some  improper  motive,  or  proceeded  on  some 
erroneous  principle  of  assessment     Creed  v.  Fisher,  884. 

See  Damages. 

NOTICE. 

Of  Action.']  Notice  of  action  served  on  a  justice  of  the  peace,  stated  that  he  had 
caused  plaintiff  to  be  assaulted,  and  taken  to  a  prison,  ana  kept  there,  without  any 
reasonaole  or  probable  cause.  The  declaration  contained  two  counts  —  one  for  an 
assault;  the  ouier  for  maliciously  and  without  reasonable  and  probable  cause,  issuing 
a  warrant  to  apprehend  plaintiff:  — 

Heldf  that  the  notice  did  not  state  the  cause  of  action  clearly  and  explicitly,  as 
required  by  section  1  of  statute  11  &  12  Vict  c.  44,  because  the  action  was  brousht 
nnqer  section  2 ;  whereas  the  notice,  by  omitting  the  word  **  maliciously,''  stated  a 
cause  of  action  under  section  1.     Taylor  v.  Nesfield,  236. 

NOTICE  TO  QUIT. 
See  Dress  v.  Savage,  110. 

PARISH. 

Union  of —  Usage.]  In  the  dbtrict  of  M.  St  M.  and  M.  St  P.,  there  had  always  been 
one  rate  for  maintaining  the  poor  and  repairing  the  roads,  one  set  of  overseers  sjA 
of  surveyors  of  the  highways,  and  one  constable ;  but  there  was.  evidence  that  there 
had  formerly  been  two  churches  and  two  rectories,  and  that  for  some  ecclesiastical 
purposes  the  district  had  been  treated  as  two  parishes.  Upon  i^peal  from  a  poor- 
rate  made  for  the  parish  of  M.,  a  special  case  was  stated,  setting  fordi  these  and 
other  facts,  and  giving  the  court  power  to  draw  such  inferences  from  them  as  a  jury 
might : — 

Heldy  that  the  evidence  showed  that  the  district  was  a  reputed  parish  at  the  time  of 
the  passing  of  statute  48  Eliz.  c.  2,  and  therefore,  was  to  be  treated  as  one  parish,  as 
respects  the  maintenance  of  its  poor.    Regina  v.  Sharpley,  206. 

PARTICULARS. 
See  Patent. 

PART   OWNER. 
Of  a  'Vessel  may  Commit  Barratry.]  See  Bahratrt. 

PATENTS. 

1.  Account  of  Sales.']  The  42d  section  of  the  15  &  16  Vict  c.  88,  enables  the  court  in 
which  any  action  for  the  infringement  of  a  patent  is  pending,  "  to  make  such  order 
for  an  injunction,  inspection,  and  account,"  as  may  to  such  court  seem  fit:  — 

Heidi  that  this  vests  in  the  courts  of  common  law  the  powers  before  exercised  exdih' 
rively  by  courts  of  equity,  and  enables  them  to  grant,  either  by  interlocutory  or^er, 
an  account  of  all  patent  articles  sold  during  the  suit,  or,  afler  verdict  for  the  pl^n- 
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tijOr,  and  as  part  of  the  final  judgment  in  the  action,  an  account  of  all  profits  made 
by  the  defendant  since  the  commencement  of  the  action,  and  after  notice  that  an 
account  would  be  required.    Holland  ▼.  Fox^  1^3. 

8.  But  the  ^court  has  no  power,  where  damages  nominal  or  substantial  have  been 
recoTered  bjr  the  pfadntiff,  to  order  an  account  of  profits  made  by  the  defendant 
prior  to  the  ^mmencement  of  the  suit,  the  damages  assessed  by  the  jury  being  con- 
sidered as  the  compensation  for  the  loss  of  such  profits.    /&. 

PATENT. 

1.  Infringement  —  Particulars  q/!]  In  an  action  for  infringement  of  a  patent,  it  is 
sufficient  for  the  plaintifiTto  furnish  such  particulars  of  the  infringement  as  show  dis- 
tinctly what  are  toe  acts  of  infringement  ne  complains  of,  —  that  is  to  say,  the  article, 
the  making  or  selling  of  which  he  alloges  is  an  infringement  upon  his  patent,  and 
the  places  at  which,  and  the  period  during  which,  he  proposes  to  prove  such  making 
or  selling ;  and  it  is  not  necessary  to  specify  in  what  respects,  or  as  to  what  parts  or 
processes  of  the  inventiony  it  is  an  infringement     Talbot  v.  Larochej  286. 

2.  If,  indeed,  the  processes  are  so  entirely  separate  and  distinct,  as  that  different  kinds 
of  articles  or  results  are  produced,  as  if  one  produce  pictures  in  oil  and  another  in 

I  water  colors,  it  seems  that  the  particulars  should  specify  the  one,  an  infringement 
upon  which  is  complained  of;  but  if  they  are  merely  different  modes  of  prwlucing 
the  same  kind  of  article  or  result,  it  is  not  necessary  so  to  distinguish ;  and  it  is  not 
necessary  to  specify  particular  persons  to  whom,  or  the  times  at  which,  the  article 
alleged  to  be  a  piracy  has  been  sold ;  it  is  enough  to  state  some  period  within  which 
the  sales  took  place.    Ib» 

8.  SpeciJicationJ]  A  patent  had  been  obtained  for  improvements  in  the  means  and 
apparatus  for  working  under  water,  in  order  to  produce  excavations  and  building 
foundations  of  light-houses,  piers,  jetties,  and  other  structures  under  water.  The 
specification  described  a  cylinder  or  caisson  of  iron,  divided  into  compartments  and 
cnambers,  which  was  to  be  sunk  to  the  bottom  of  the  water,  in  the  place  where  the 
foundation  was  to  be  made.  The  water  was  to  be  forced  out  and  kept  out  of  the 
caisson  by  an  air-pump,  so  that,  by  means  of  the  valves  and  passages  specified,  work- 
men might  descend  within  the  caisson  and  excavate  at  the  oottom,  and  send  up  the 
materials  to  the  sur&ce  through  it  AVheU  a  sufficient  depth  was  attained,  the 
foundation  was  to  be  laid,  and  built  up  of  concrete  or  other  materials  within  the 
caisson,  each  chamber  of  which  was  to  be  thus  filled  in  turn,  until  the  sur&ce  was 
reached ;  and  the  lower  portion  of  the  cusson  itself  was  to  be  lefl  as  part  of  the  peiv 
manent  foundation,  inclosing  the  solid  mass  of  concrete  or  stone.  The  specification 
concluded  by  saying  that^he  inventor  claimed  the  mode  of  constructing  the  interior 
of  a  caisson  in  such  a  manner  that  the  work-people  might  be  suppbed  with  com- 
pressed air,  and  be  able  to  raise  the  materials  excavated,  and  to  make  and  construct 
foundations  of  buildings  as  above  described.  In  an  action  for  infringement  of  the 
patent,  it  was  pleaded  that  the  invention  was. not  any  manner  of  new  manu^ture, 
and  the  defendants  proved  that  a  patent  had  been  obtained  for  a  caisson  simiUr  in 
its  construction,  but  which  was  to  be  applied  to  fitcilitate  excavating,  sinking,  and 
mining,  by  keeping  out,  by  means  of  the  compressed  air  to  be  forced  in,  any  water 
that  nught  be  met  with  during  the  operations :  — 

Eeldy  that  the  inventor  claimea  the  construction  of  the  caisson  itself,  and  that,  as  this 
was  not  new,  the  judge  was  right  in  telling  the  jury  that  the  invention  was  not  a 
new  manufacture.    Bush  v.  Fox^  464. 

4.  Infringement  —  AccountJ]  Under  the  Patent  Law  Amendment  Act,  15  &  16  Vict 
c.  88,  where  an  action  has  been  brought  for  the  infringement  of  a  patent,  a  retro- 
spective account  of  the  defendant's  sales  and  profits  of  the  patented  article  will  not 
be  granted  before  final  judgment  Neither  does  the  act  ^ve  power  to  order  an 
inspection  of  the  defendant's  books  containing  entries  relating  to  such  sale».  But, 
upon  reasonable  evidence  of  the  existence  of  a  valid  patent,  and  of  its  having  been 
infringed  by  the  defendant,  and  of  the  defendant's  making  a  profit  by  such  infringe- 
ment, the  defendant  will  be  ordered  to  keep  an  account  of  all  sales  to  be  made  of 
the  article  alleged  to  be  an  infringement  of  tne  plaintiff's  patent,  and  of  the  profits 
thereon,  until  Sie  further  order  of  the  court,  upon  condition  of  the  plaintiff's  waiving 
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all  riglit  to  more  than  nominal  damages  at  the  tune  of  the  action,  and  undertaking, 
in  case  the  verdict  and  judgment  should  be  in  fiivor  of  the  defendant,  to  pay  to  the 
defendant  the  expense  of  keeping  such  account     Vidi  v.  Smiihj  IIJL 

PAUPER. 

Settlement  "by  Estate,'j  M.,  by  his  will,  devised  a  house  and  land  to  kis  wife  for  life, 
and,  "  after  my  wife  is  deceased,  the  same  shall  be  sold  within  mx  months,  and  be 
equally  divided  between  my  six  children ;  and,  providing  any  of  them  ^oold  be 
dead,  their  father's  or  mother's  share  to  be  eqiuuly  divided  between  tiieir  children, 
whereof  I  choose  for  executors  or  executrixes,  A.  M.,  my  wife,  and  W.  H.,  my  son- 
in-law,  whereof  they  shall  be  paid  their  reasonable  expenses.**  Some  of  the  graad- 
children  of  the  testator,  issue  of  one  of  his  deceased  daughters,  were  minors  at  the 
time  of  his  death.  The  pauper,  one  of  the  daughters  of  ]£.,  and  her  husband,  oceo- 
picd  the  house  and  land  at  the  time  of  his  death,  in  August,  1844,  and  imtil  they 
were  sold  under  the  will,  in  April,  1845 :  — 

Heldf  that  the  legal  estate  passed  under  the  will  to  the  children  and  grandchildren  of 
M.,  and  not  to  the  executors ;  and  that  the  pauper  had  such  an  estate  as  confened 
a  settlement    Eegina  v.  BurgaUy  220. 

PAVING  ACT. 

A  local  paving  act  enacted  that  no  person  should  be  capable  of  acting  as  a  commi»> 
sioner  under  it,  unless  rated  as  an  occupier  of  lands,  &c.,  within  the  town,  and  pos- 
sessed of  a  certain  amount  of^property,  or  until  he  had  taken  and  subscribed  a  certain 
oath.  In  an  acdon  against  one  for  acting  as  a  commisuoner  under  the  act  ^  when 
he  was  not  duly  qualified,"  the  defendant  pitoved  that  he  was  rated  and  was  pos- 
sessed of  the  requisite  property  qualification,  but  did  not  prove  that  he  had  taken 
and  subscribed  the  oath  required  by  the  act :  — 

Heldy  that  he  was  not  bound  to  prove  the  oath.     Tupper  v.  Newton,  336. 

PAYMENT. 

By  BUI  of  Exchange,']  A,  at  the  Cape  of  Good  Hope,  sent  an  order  for  coffee  to  B., 
at  Bio  Janeiro,  stating  that  **for  the  costs  of  said  order,  he  (A)  had  opened  a  credit 
with  C,  of  London,  in  favor  of  B."  B  sent  the  cpffee,  and  drew  accordingly  at  mxtv 
days'  sight  on  C,  who  was,  and  had  for  some  time  been,  the  common  agent  of  both 
A  and  S.  On  receipt  of  the  bill,  C  marked  it  as  accepted,  and  afterwards  accepted 
it  formally,  and  entered  the  amount  in  his  books  to  the  credit  of  B  with  interest,  as 
from  the  date  of  receipt,  and  at  the  same  time  debited  A  with  the  same  amount,  as 
firom  the  same  date.  C  stopped  payment  before  the  bill  became  due,  and  it  was 
protested  for  non-payment  At  no  time  had  C  assets  sufficient  to  cover  his  liabilities 
for  A  on  the  bill  and  other  accounts,  and  B  was  a  creditor  of  C,  when  C  stopped 
payment    B  sued  A  for  the  price  of  the  coffee :  — 

Held,  that  the  circumstances  did  not  import  that  B  had  accepted  the  credit  as  an  im- 
mediate payment,  and  had  taken  the  risk  of  C's  insolvency,  for  that  C  had  no  right 
to  enter  it  as  a  present  payment  without  B's  consent ;  and  that,  therefore,  B  was 
entitled  to  recover  from  A  the  price  of  the  coffee.    Maxwell  v.  Deare,  56. 

PENAL  STATUTE. 
See  p.  460. 

PERILS  OF  THE  SEAS. 

See  ISTBUBAKCB. 

PLEADING. 

1.  Construction  of  DeclaraJtion.']  If  a  declaration  contains  allegations  capable  of  being 
understood  in  two  senses,  ana  in  one  sense  it  will  sustain  the  action,  and  in  the  other 
it  will  not,  afler  verdict  it  must  be  construed  in  the  sense  whicb  will  sustain  (he 
action.    Emmens  v:  Elderton,  1. 
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2.  Circuity  of  AcHon.']  A  plea  is  not  good  in  ayoidancc  of  circuity  of  action  unless  it 
shows  tiiat  the  sum  whicn  the  defendant  is  entitled  to  recover  from  the  plaintiff 
must,  in  law,  be  the  same  as  that  for  which  thd  plaintiff  sues.     Charles  v.  Auorif  319. 

8.  Bj  a  charter-party  A  agreed  to  pay  B,  the  master  of  a  vessel,  one  third  of  the  freight 
at  the  final  sailing  of  the  vessel,  the  same  to  be  returned  to  A  if  the  cargo  should 

.  not  be  delivered  at  the  port  of  destination,  A  insuring  at  the  owners'  expense  and 
deducting  the  costs  out  of  the  first  payment  A  paid  the  one  third  freight,  deduct- 
ing the  costs  of  insurance.    The  ship  and  cargo  were  lost,  and  A  brought  his  action 

.  to  recover  back  the  one  third  freight  ^  pleaded  that  the  loss  of  the  one  third  freight 
was  a  loss  which  A  was  to  be  insured  against ;  that  A  insured  so  negligently  that  the 
insurance  was  useless ;  and  that,  by  sncn  negligence,  A  became  liable  to  d  for  the 
same  amount  which  he  now  claimed  from  B  and  to  make  good  the  same  to  B :  — 

Heidy  that  the  plea  was  bad ;  that  the  conclusion  of  law  as  to  A's  liability  was  not 
warranted  by  the  &cts  stated,  as  the  amount  to  be  recovered  by  B  as  damages  for 
A's  negligence  was  not  necessarily  identical  with  that  sued  for  by  A.  DiwUante^ 
Crowder,  J.    lb. 

See  Indictment.    Master  and  Servant.    Patent. 

PEACTICE. 

* 

1.  Entering  Suggestion.]  A  defendant  is  entitied  to  enter  a  suggestion  on  the  record, 
and  sign  judgment  for  his  costs  under  the  101st  section  of  tne  Common  Law  Pro- 
cedure Act,  15  &  16  Vict  c.  76,  where  a  plaintiff  neglects  to  try  a  cause  at  the 
times  mentioned  in  the  section,  and  to  proceed  to  trial  at  the  assizes  or  sittings,  occur- 
ring immediately  after  tiie  expiration  of  the  twenty  days'  notice  to  try,  which  by  the 
section- the  defendant  b  enabled  to  give.    JudHns  v.  AthertoUf  104. 

2.  l^otice  of  trial  was  civen  for  the  summer  assizes,  and  the  plaintiff  at  the  assizes  with- 
drew the  record.  On  the  21st  of  February  following,  the  defendant  gave  notice, 
rec[uiring  the  plaintiff  to  bring  on  to  trial  the  issue  joined  in  the  action  at  the  next 
assizes  at  Liverpool,  the  commission  day  of  which  was  the  21fft  of  March.  The 
defendant  did  not  proceed  to  trial  as  required  by  the  notice,  and  the  defendant,  on 
the  dth  of  May;  entered  a  suggestion  on  the  record  iii  the  terms  of  the  101st  section, 
and  signed  judgment  for  his  costs :  — 

Heidf  that  the  defendant  had  properly  entered  the  suggestion  and  signed  judgment 
lb. 

S.  Changing  Ventte,']  The  venue  may  be  changed  in  an  action  upon  a  specialty? 
before  issue  joined,  upon  an  affidavit  disclosing  special  circumstances.  Pashleg  v. 
Birmingham,  293. 

4.  Administratrix,"^  The  defendant  having  died  afler  issue  joined  and  notice  of  trial 
given,  a  suggestion  of  his  death  was  duly  made,  and  his  administratrix  appeared  and 

'  pleaded  to  the  suggestion.  The  plaintiff  afterwards  applied  to  a  iudge.at  chambers 
tor  leave  to  discontinue  on  payment  of  the  costs  of  the  pleas  to  tne  suggestion,  but 
the  judge  made  the  usual  order  on  payment  of  full  costs :  — 
Heldj  that  the  order  was  ri^ht;  for  that  the  ISSth  section  of  the  Common  Law 
Procedure  Act  put  the  admmistratrix  in  the  same  position  as  if  she  had  been  the 
original  defendsmt  in  the  action.    Benge  v.  Stoaine^  808. 

5.  The  rule  that  the  venue  cannot  be  changed  on  the  common  affidavit  after  plea  is 
still  in  force.    Begg  v.  Forbes,  869. 

6.  The  new  role  as  to  change  of  venue  only  changes  the  practice,  in  so  far  that  the 
order  cannot  be  made  of  course,  on  the  common  affidavit,  but  must  be  made  hr  the 
court  or  the  judge,  on  a  rule  or  summons,  so  that  it  may  be  answered  in  the  first 
instance. 

Semite,  that  the  venue  cannot  be  changed  on  special  grounds  till  after  issue.    lb. 

7.  Since  the  Reg.  Gen.  H.  t.  1853,  r.  18,  an  affidavit,  statins  the  nature  of  the  action, 
and  that  the  cause  of  action  arose  in  the  county  into  which  it  is  sought  to  change 
the  venue,  and  that  the  case  can  be  more  conveniently  tried  there,  is  not  the  com- 
mon affidavit,  but  is  sufficienUy  special  to  support  an  order  for  the  change  of  the 
venue  after  plea,  the  pleadings  being  before  the  judge  or  court    lb. 
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8.  The  rules  of  Hilary  term  1858,  cliange  the  practice  only  as  to  imtten  ndes;  and 
rules  hy  statute^  or  unwritten  rules,  remain  unchanged  in  so  far  as  they  are  not  in- 
consistent with  the  new  rules.    Begg  y.  Forbes^  869. 

9.  Action  on  an  award ;  plea,  setting  out  the  award  and  concluding  with  a  demurrer  to 
the  declaration :  — 

Held,  that  by  section  56,  of  the.  15  &  16  Yici  c.  76,  the  award  was  part  of  the  plea 
and  not  of  the  declaration,  so  as  to  enable  the  defendant  to  demur ;  and  judgment 
was  given  for  the  plaintiff. 

Semble,  that  the  defendant  ought  to  have  set  the  award  out  in  hts  plea  with  or  without 
a  prayer  of  judgment,  so  as  to  enable  the  plaintiff  either  to  traverse  and  raise  any 
question  of  fact,  as  to  its  being  the  award  declared  on,  or  to  demur  and  raise  any 
question  of  Jaw,  as  to  its  construction.    Sim  v.  Edmonds,  379. 

10.  Affidavit."]    Where  a  judge  declined  to  make  an  order  to  give  the  plaintiff  his 
.  costs  under  the  County  Courts  Act,  18  &  14  Vict  c.  61,  s.  13,  and  an  application  is 

made  to  the  court,  fresh  affidavits  may  be  used  in  addition  to  those  made  use  of  be&re 
the  judge.    Saunderson  v.  Proctor,  564. 

See  Accounts.    Damaoxs.    Former  Bbcoysrt. 

PRINCIPAL  AND  AGENT. 

Authority  of  AgetUJl  See  Baniung  Company. 

PBINCIPAL  AND  SURETY. 

1.  lAahiHty  of  Surety.']  The  Municipal  Corporation  Act,  6  &  6  WilL  4,  c.  76,  s.  6S, 
provides,  that  the  council  of  every  lx>rough  shall,  in  every  year,  appoint  a  treasorer 
of  the  borouffh,  and  shall  take  such  security  for  the  due  execution  of  his  office  as 
tiiey  shaU  think  proper,  and  in  case  of  a  vacancy,  by  death,  rengnation,  removal, 
or  otherwise,  may  appoint  another  person  in  his  place.  By  section  60,  the  tteasaier 
shall,  at  such  times  during  the  continuance  of  his  office,  or  within  three  months  after 
the  expiration  of  k,  and  m  such  manner  as  the  council  shall  direct,  duly  account  for 
monev  received.  By  the  statute  6  &  7  Vict.  c.  89,  s.  6,  the  above-mentioned  provision, 
that  the  council  shall,  in  every  year,  elect  a  treasurer,  is  repealed,  and  it  is  enacted, 
that  the  council  of  evei^  borough  shall,  on  the  9th  of  Novembu*,  next  afcer  the 
passing  of  the  act,  appomt  a  treasurer,  who  shall  thenceforth  hold  his  office  during 
the  pleasure  of  the  council  for  the  time  bein^ ;  and  in  case  of  a  vacancy,  the 
council  shall,  within  twenty-one  days  after,  appomt  a  fresh  one.  Subsequent  to  the 
month  of  November,  1841,  M.  was  appointed  treasurer  for  the  remainder  of  the  year, 
to  November,  1842,  if  the  council  should  ao  long  please.  On  the  9th  of  November, 
1842,  he  was  elected  treasurer  again,  and  contmued  in  office  for  the  year,  until  die 
9th  of  November,  1848,  when  he  was  again  elected  to  be  treasurer,  (the  statute  6  &  7 
Vict  c.  89,  havinff  then  come  into  operation,)  during  the  pleasure  oif  the  council  for 
the  time  being.  He  remained  treasurer  down  to  June,  1848.  On  his  first  election, 
he  entered  into  a  bond,  with  sureties,  who  bound  themselves  for  his  duly  accounting 
for  and  due  payment  of  moneys  received  ^  during  the  whole  time  of  his  continuing 
in  the  said  office,  in  consequence  of  the  said  election,  or  tmder  any  annual  or  other 
future  election."  In  1848,  when  he  ceased  to  be  treasurer,  there  were  certain  sums 
which  he  had  received  since  the  9th  of  November,  1843,  and  which  he  had  not  duly 
paid  over :  — 

Held,  in  an  action  against  a  surety,  by  a  m^ority  of  the  court,  that  the  change  made 
by  the  statute  of  Victoria,  in  the  tenure  of  the  office  from  that  of  an  annual  appoint- 
ment to  an  appointment  during  pleasure,  did  not  exempt  the  sureties  from  liaoilitiei^ 
as  the  duties  were  not  altered,  and  they  had  agreed  to  be  bound  for  his  conduct  as 
treasurer,  not  only  during  his  first  election,  but  under  any  annual  or  other  future 
election.     Oswcdd  v.  Mayor  of  Berwick-upon-Tweed,  85.  ' 

2.  Rights  between.']  The  plaintiff  guaranteed  A  that  the  defendant  would  upon  dediand 
from  time  to  time  pay  to  A  what  should  be  due.  A  demand  was  made  upon  the  de- 
fendant by  A,  and  upon  non-payment  a  writ  was  issued  against  the  plaintiflT  for  the 
amount,  the  writ  being  the  first  notification  to  him  of  the  amount  being  due' and  un- 
paid, lie  allowed  judgment  to  go  T^y  defituU,  and  an  execution  was  levied  upon  hk 
goods: —  ■ 
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Heldy  that  lie  might  recover  against  the  defendant  the  costs  of  the  writ  at  the  suit  of  A, 
but  not  the  costs  of  the  suroequent  proceedings.    Pierce  v.  WUUanUf  538. 

See    SuBETT. 

PRIOR  ACTION. 
See  Place  y.  PoOa,  565. 

PRIVniEGED  COMMUNICATIONS. 

See  Libel. 

PROFITS. 

Loss  off  no  Ground  for  Damages.']    See  Damages. 

PROHIBITION. 

County  Court.']  The  guardians  of  a  poor  hiw  union  issued  a  summons  against  the  de- 
fendant as  administrator  of  John  I.  S.,  and  also  as  executor  of  Jane  S.,  widow  of 
John,  to  recover  17/.,  expended  by"  the  parish  for  the  support  of  John  I.  S.and  Jane, 
and  tiieir  children.  The  defendant  was  the  administrator  of  John  I.  S.,but  was  not 
nor  had  he  acted  as  executor  of  the  widow.  No  minute  was  produced  by  the  attorney 
of  the  plaintiffs,  (a  corporation,)  authorizing  him  to  act  on  their  behalf,  pursuant  to 
5  &  6  Vict  c.  57,  s.  17.    Judgment  was  given  for  the  plaintiff's :  — 

SetnUe^  that  Uie  decision  of  the  judgment  was  erroneous :  but  held  no  ground  for  a 
prohibition.     Guardians  of  Lexden  Union  v.  Souihgate^  580. 

See  County  Coubt. 

PROMISSORY  NOTE. 
See, Bill  of  Exchange. 

PROSTITUTES. 

Consorting  with.]  See  Divobce. 

RAILWAYS.      • 

1.  Mandamus^  A  judgment  creditor  of  a  railway  company,  within  the  operation  of 
the  **  Companies  Clauses  Consolidation  Act,  1845,"  is  entitled  to  issue  execution 
against  a  shareholder,  under  section  86,  although  he  has  before  issued  an  elegit  against 
the  lands  of  the  company,  but  such  lands  are  insufficient  to  satisfy  the  judgment  debt ; 
and  the  court  ^nted  a  mandamxAS  to  compel  the  production  of  the  register  of  share- 
holders for  his  inspection.    Regina  v.  Derogshire  kaHway^  101. 

2.  Misnomer.]  Where  a  company  was  incorporated  as  the  **  D.,  S.,  and  W.  Junction 
Railway,"  and  a  mandamus  nad  issued  directed  to  them  by  the  **D.,  S.,  and  W.  Junc- 
tion Railway  Company,"  the  court,  upon  the  argument  of  the  mandamus^  ordered  the 
name  to  be  amended.  Ih. 

8.  Accident  on.]  A  company  called  "  The  Railway  Passengers  Assurance  Company," 
incorporated  oy  statute,  entered  into  a  contract  of  insurance  with  a  party,  whereby 
the^  undertooK  to  pay  1,000/.,  to  his  le^  representatives  in  the  event  of  death  hap- 
pening to  the  assured  from  railway  accident  whilst  travelling  in  any  class  carriage, 
on  any  line  of  railway  in  Great  Britain  or  Ireland,  a  proportionate  part  of  that  sum 
to  be  paid  to  the  assured  himself  in  the  event  of  his  sustaining  any  personal  injury 
bv  reason  of  such  accident  The  assured  travelled  in  a  railway  carria^  to  a  certain 
puice,  and  in  getting  out  of  the  carriage  afler  the  train  stopped  met  wi^  an  injury, 
without  any  negligence  on  his  part,  and  in  consequence  of  toe  step  of  the  carriage 
beinff  accidentSly  slippery :  — 

Heldy  first,  that  this  was  a  railway  accident  within  the  meaning  of  the  policy.  Theobald 
V.  Railway  Passengers  Ins.  Co.  432. 
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4.  DamagesJ]  SecQndiy,  that  the  agsnred  could  only  seoover  £or  the  pepsonal  expeoae 
and  pain  occaMoned  to  him  by  the  injury,  and  waji  not  entitled  to  damases  ibr  loss 
of  time  or  Ices  of  profit  occasioned  by  it.    Theobald  v.  Raiboay  Passengers  Ins.  Co.  432. 

5.  Thirdly,  that  it  was  not  a  trae  measure  of  damage  to  assume  1,000/.,  the  sum  insured, 
as  the  value  of  life,  and  estimate  a  proportionate  sum  for  the  injury  sustained  lb, 

6.  Per  Pollock,  G.  B.,  where  a  party  is  unintentionally  injured  by  the  act  of  another, 
it  IS  unmanly,  though  undoubtedly  legal,  to  claim  damages  for  pain  and  sufieiing. 
lb. 

7.  Free  PassJ]  In  an  action  against  a  reulway  company  for  injuty  to  the  plaintiff  by 
negligence,  the  defendants  pleaded  that  the  i^ntiff  was  not  lawfully  in  their  car- 
riage. The  evidence  tended  to  show  that  the  reporters  for  **  Bell's  Life  in  London," 
of  whom  the  plaintiff  was  one,  when  going  to  races  in  that  capacity,  were  accustomed 
to  travel  free.  The  plaintiff,  acting  bona  fide  as  fuch  reporter,  was  supplied  with  a  . 
ticket,  which  bore  the  name  of  a  person  connected  with  tne  p^r,  but  not  the  plain- 
tiff's, and  on  it  were  the  words  **not  transferable,"  and  a  memoFandum  that  any 
other  person  using  it  than  the  person  named  in  it  would  be  liable  to  a  penalty,  as  if 
he  was  a  passeiiger  who  hftd  not  paid  his  fare.  The  plaintiff  showed  this  pass  to  one 
of  the  servants  of  the  defendants  at  the  station,  who  said  it  was  all  right,  and  opened 
the  door  of  the  carria^  for  him  to  enter :  — 

Held^  that  there  was  evidence  to  go  to  the  jury  that  the  plaintiff  was  lawfully  in  the 
carriage.     The  Great  Northern  ftailway  Co.  y.  Harrison^  443. 

See  Cabribrs. 

BATES. 

1.  Church  Rates,"]  Where  the  church-wardens  of  a  parish  made  a  single  rate  for  pro- 
viding necessary  additional  burial-ground  for  the  parish,  which  oomd  only  be  done, 
(if  at  all,  under  the  powers  given  by  the  Church  ouilding  Acts,  and  also,  for  dnun- 
ing  and  spouting  a  cnapel  in  the  parish,  as  at  common  law,  it  was :  — 

Heldf  that  tne  rate  could  not  be  enforced.    Regina  v.  Abney^  160. 

2.  Quoerej  whether  there  is  any  power  to  make  a  rate  for  enlarging  or  for  pnrchafing 
a  burial-ground.    lb. 

3.  Brewery^'  Good-wUl.']  A  brewery  and  prenuses,  together  with  the  ^ood-will  and 
trade  of  certain  pubuc-houses,  subject  to  the  rents  theretofore  received  for  the 
said  public-houses,  were  leased  for  seventeeu  years  to  A,  yielding  and  paying  far, 
and  m  respect  of  the  brewery  and  prenuses,  toe  clear  yearly  rent  of  3002.,  and  for 
and  in  respect  of  the  filatures,  implements,  and  utensils  tmecified  in  a  schedule,  die 
further  clear  yearly  rent  of  50/.,  and  for  and  in  respect  of^  the  good-will  and  trade  of 
all  and  every,  the  public-bouses,  tenements,  and  premises  mentiooed  in  another 
schedule,  the  further  clear  yearly  rent  of  150/.  A  occupied  the  brewery  and  prem- 
ises ;  and  the  publio-houses,  thirty-three  in  number,  which  were  situate  in  difkrent 
streets  and  places,  and  quite  apart  from  the  brewery,  were  let  by  A,  to  separate  ten- 
ants, at  rents  about  equal  to  the  amount  paid  by  A  to  his  landlord.  The  tenants  of 
the  public-houses,  as  they  were  bound  to  do  under  an  agreement,  purchased  from  A, 
at  the  brewery,  all  the  malt  liquors,  &c.,  consumed  in  their  houses,  and  each  tenant 
was  separately  rated  to  the  poor-rate.  Without  the  restriction  as  regards  the  pur- 
chase of  malt  liquors,  &c.,  a  higher  rental  would  have  been  given  for  Uie  public- 
houses: — 

Held,  (^Erlb,  J.  differing  in  opinion,)  first  that  the  150/.  pud  for  the  eood-wiU  of  the 
public  houses,  was  to  be  taken  into  account  in  esdmatmg  the  fataUe  value  of  A's 
occupadon  of  the  brewery  and  premises.    MUson  v.  ^ifynkwearmouth  JSkare^  1 72. 

4.  Secondly,  that  A  was  not  entitled  to  claim  a  deduction  equal  in  amount,  as  an  out- 
going necessary  to  the  obtaining,  by  the  brewery,  of  the  profit  derived  from  the 
trade  of  the  public-houses.    lb. 

5.  Local  Board  of  Health.]  The  corporation  of  H.  were  constituted  the  local  board 
of  health  of  the  borough,  and  were  by  section  117,  of  the  Public  Health  Act,  (U  & 
12  Vict  e.  63,)  made  surveyors  of  highways  within  the  district.  They  rented  and 
occupied  a  yard  within  the  district  as  a  phbce  of  deposit  for  stones,  and  other  mate- 
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5  &  6  Vict  c.  116,  and  7  &  8  Vict  c.  96.  The  official  assignee  in  the  first  instance 
claimed  the  crops  and  other  things  seized  as  above  mentioned  by  the  plaintifr,  and  a 
bill  was  filed  bj  him  in  the  Court  of  Chancery  to  restrain  the  plaintiff  from  selling 
the  same.  Tms  bill  was  afterwards  dismissed,  upon  terms  agreed  on  between  the 
plaintiff  and  the  assignee,  and  the  latter  then  abandoned  all  claim  to  such  crops  and 
other  things.  The  sheriff  continued  in  possession ;  and  the  crops  were  subsequently 
sold,  and  produced  less  than  the  claim  of  the  plaintiff:  — 
Heldy  that  as  against  the  defendant,  the  execution  creditor,  the  plaintiff  was  entided*  to 
the  proceeds  of  the  growing  crops.     Conffreve  v.  Eveitsy4k9S, 

S.  By  SampleJ]  The  plaintiff  having  agreed  to  sell  to  the  defendant  a  quantity  of  oil, 
described  as  foreign  refined  rape  oil,  but  warranted  only  equal  to  samples,  and  hav- 
ing delivered  oil  which  was  not  foreign  refined  oil,  but  which  corresponded  with  the 
samples :  — 

Heldj  that  the  defendant  was  not  bound  to  accept  the  same,  as  he  was  entitled  to  the 
delivery  of  oil  answering  the  description  of  foreign  refined  rape  oil,  and  that  the 
statement  in  the  contract,  as  to  samples,  related  on^  to  the  quality  of  the  oil.  Nkhol 
T.  GodU^  527. 

See  Contract.  Fatmbnt.  Wabbamtt. 

SAMPLE. 

Sale  2*^.]  See  Sale. 

SCIENTER. 
Averment  of  J\  See  Indictmeio'. 

SEPARATION. 
Of  Husband  and  Wife.']  S^e  Divorce. 

SETTLEMENT. 
See  Paupeb. 

SHIPS  AND  SHIPPING. 

1.  CdlUsum^  By  the  admiralty  sailing  reflations,  made  pursuant  to  the  14  &  15  Vict 
c.  79,  steam-vessels  are  required  to  exhibit  lights  in  particular  positions;  and  the  27th 
section  of  the  statute  directs,  that  when  any  vessel  proceeaing  in  one  direction 
meets  a  vessel  proceeding  in  another  direction,  and  the  master  perceives  that,  if  both 
continue  their  respective  courses,  they  will  pass  so  near  as  to  involve  risk  of  a  col- 
lision, he  shall  put  his  helm  to  port.  In  an  action  by  the  owners  of  a  steam-vessel 
which  had  shown  the  proper  lights,  for  a  collision :  — 

Hdd^  that  it  was  for  the  jury  to  say  whether  or  not  the  master  of  the  other  vessel  had 
*    disobeyed  the  directions  of  the  statute ;  and  that  it  did  not  rest  upon  the  master's 

opinion  as  to  the  probability  of  a  collision.     Genercd  Steam  Navigation  Co.  v.  Mann, 

339. 

2.  Action  for  Freight^]  To  an  action  for  freight,  the  defendants  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  the  hypothecation  of  the  ship  and  freight  by  the 
master,  a  suit  in  the  Admiralty  Court  by  the  obligee  of  the  bottomry  bond,  a  moni- 
tion commanding  them  to  bnng  the  freight  into  that  court,  and  that  the  fireight  had 
been  paid  in  by  them  pursuant  to  the  monition :  — 

Heldy  tliat  the  plea  was  a  good  answer  to  the  action,  as  the  Court  of  Admiralty  had 
jurisdiction  to  decide  upon  all  claims  to  the  freight  so  paid  into  court,  made  by  any 
of  the  parties  to  the  suit  before  it    Place  v.  Potts,  565. 

8.  Authority  of  Master.]  A  British  ship  was  sent  home  under  the  command  of  a  master 
in  the  navy,  who  was  placed  in  charge  by  the  naval  officer  commanding  on  the  sta- 
tion. On  her  voyage  she  met  with  bad  weather,  and  put  into  a  port  at  Fayal,  where 
she  was,  after  survey,  sold  at  public  auction  to  a  Portuguese  merchant,  by  the 
master:  — 

Edi,  that,  no  necessity  being  shown,  and  the  proof  of  the  validity  <^  the  sale  by  tlie 
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law  of  the  country  not  bein^  made  out,  the  tale  was  invalid  hy  the  Genenl  MaRtime 
Law,  and  by  the  Law  of  England.  Foflsenion  decreed  to  the  Bri^  owner,  with 
costs.     The  Eliza  Cornish,  579. 

4.  Towage.']    Ordinary  towage  is  serrice  rendered  in  expediting  an  undamaged  ship 
on  her  voyage.     The  Kingaioch,  596. 

5.  Extraordinary  towage  is  a  service  rendered  in  fariiiging  a  disabled  ship  to  a  place 
of  safety.    lb» 

6.  In  ordinary  towage  an  agveement  may  be  affected  by  sabsequent  events.    Ih, 

7.  In  extraordinary  towage  the  agreement  is,  as  a  general  role,  binding.    H, 

8.  The  state  of  the  ship  must  be  fully  disclosed,  in  order  that  the  agreement  may  he 
valid  ab  initio,    lb. 

See  Babbatbt.  Chabteb  Pabtt.  Nbolxobncb. 

SIGNATURE. 

See  Will. 

SLANDEB. 
See  Libel. 

SOLD  NOTES. 

See  CONTBACT. 

SPECIFICATION. 
See  Patent. 


STAMP  DUTY. 

1.  Marriage  Settlement']  The  18  &  14  Vict  c.  97,  enacts  in  the  schedule,  <<  Settle- 
ment," that  any  deed  or  instrument  whereby  any  definite  and  certain  principal  sum 
of  money,  or  any  definite  and  certain  share  in  the  fiinds  of  the  East  India  Comp»iy 
or  any  other  company,  shall  be  settied,  or  agreed  to  be  settled,  upon  any  person, 
shall  be  liable  to  &a  ad  valorem  duty.  A  party  by  a  marriage  settlement  assigned 
to  trustees,  on  the  usual  trusts,  a  policy  effected  on  his  own  life,  and  all  moneys 
assured  or  to  become  payable  by  or  under  the  said  policy :  — 

Held,  on  appeal  from  the  clecision  of  the  Commissioners  of  Inland  Revenue,  that  ibis 
deed  was  not  liable  to  an  (uf  valorem  duty  under  the  above  act  Sanville  v.  Cbm- 
missioners,  484. 

2.  Good'tcUl  of  Trade.]  The  transfer  of  the  good-will  of  a  trade  is  an  assignment  of 
property,  within  the  Stamp  Act^  55  Geo.  8,  c.  184,  and  requires  an  ad  valorem  stsmpy 
accordingly.  lb. 
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SUPPORT. 

From  Adjacent  SoU^l  See  Nicklin  v.  WUliams,  549. 

SURETY.     * 

1.  Liability  of,"]  The  condition  of  a  bond  executed  bj  the  defendant,  as  surety  for  A| 
recited  (tn/er  alia)  that  it  had  been  agreed  between  the  directors  of  a  company  and  A, 
that  A  should  proceed  to  such  place  in  the  East  Indies,  at  such  time  and  by  such  con- 
veyance as  the  directors  should  direct,  and  there  serve  the  companv  as  engineer,  at 
a  certain  monthly  salary,  to  commence  from  the  day  of  his  embarkation  at  South- 
ampton. The  defeasance  provided  (i/itor  alia)  that  if  A  should  forthwith  proceed 
to  such  place  in  the  East  Indies,  at  such  time  and  by  such  conveyance  as  the  direc- 
tors should  direct,  the  bond  should  be  void.  A  was  paid  part  of  his  salary  in  advance 
in  London  by  a  clerk  of  the  company,  who,  at  the  same  time,  gave  him  a  ticket  for 
the  steamer  nom  Marseilles,  and  money  for  the  journey  to  that  place,  but  he  remain- 
ed at  Boulogne  for  some  time,  and  then  returned  to  London  :  — 

Heldf  in  an  action  against  the  defendant  on  the  bond,  that  the  embarkation  of  A  at 
Southampton  was  not  a  condition  to  the  operation  of  the  bond ;  and  that  there  was 
evidence  of  A  having  been  directed  by  the  directors  to  proceed  to  the  East  Indies 
by  Marseilles,  and  tluit  by  his  neglect  the  bond  was  forfeited.    Euam  v.  Erie,  475. 

2.  Release  of  Surety.']  A  bond  was  entered  into  in  January,  1851,  by  the  defendant  and 
others  severally  to  the  Northwestern  Rulway  Company.  The  condition  recited  that 
the  company  mid  agreed  to  appoint  L.  as  their  coal  agent,  for  the  purpose  of  selling 
ooal  for  them,  at  a  salary  of  100/.  per  annum,  on  his  finding  sureties  tor  his  duly  ac- 
eoonting  and  his  honest  conduct  during  the  time  of  his  continuance  in  such  coal 
agency;  and  then  stated  that  if  L.  should  from  time  to  time,  and  at  all  times,  duly 
account  and  pay  over  the  moneys  received,  the  obligation  should  be  void :  Provided, 
that  each  of  the  sureties  should  be  liable  only  for  5o7.  and  should  be  at  liberty  to  put 
an  end  to  his  liability  on  the  bond,  on  giving  the  railway  company  six  months'  notice 
in  writing  On  the  execution  of  the  bond,  L.  entered  upon  his  duties  as  coal  asent, 
and  oontinaed  therein  at  the  fixed  salary  until  May,  1851,  when  it  was  aerced  be- 
tween L.  and  the  company  that  instead  of  Uie  fixed  sahiry  oi*  100/.  a  year,  L.  should 
have  a  commission  of  6c/.  per  ton  on  all  the  coal  for  which  he  should  get  orders.  L.  after 
this  performed  the  same  duties  as  before,  until  the  autnmn  of  1852,  receiving  or  being 
allowed  the  commission,  which  was  calculated  to  be,  and  in  fiict  was,  larger  m  amount 
than  the  fixed  salary.  The  defendant  never  gave  any  notice  to  determine  his  liability. 
L.  afterwards  became  indebted  to  the  company  for  sums  which  he  did  not  pay  over. 
On  an  action  against  the  defendant,  as  surety,  it  was 

Held,  that  the  agreement  between  him  and  the  company  was  that  he  would  be  liable 
as  surety,  so  long  as  L.  continued  coal  agent  at  the  specified  fixed  salary,  and  there- 
fore, that  the  change  in  the  mode  of  remuneration  relieved  him  from  responsibility. 
Northwesterfi  Railway  Co.  v.  Whinray,  488. 

9.  Overseer."]  The  acceptance  of  the  office  of  overseer  does  not  operate  as  a  redgna- 
tion  of  the  office  of  assistant  overseer,  under  59  Geo.  3,  c.  1 2.  And  even  lissuming 
that  those  two  offices  are  incompatible  where  such  assistant  overseer  continues  to 
perform  the  duties  of  assistant  overseer  after  his  appointment  as  overseer,  and  is 
guilty  of  defalcations,  the  sureties  to  the  bond  taken  under  the  provisions  of  that 
statute  are  liable.    Worth  v.  Newton,  553. 

4.  Semble,  that  the  offices  of  overseer  and  assistant  overseer  are  not  necessarily  incom 
patible.    75. 

Liability  of.]  See  Pbincipal  and  Surety. 

TONNAGE. 
See  Ships  and  SnippiNa. 

TRESPASS. 

For  Mesne  Profits."^  Trespass  for  mesne  profits ;  pleas,  first,  not  possessed ;  secondly, 
thaf  before  the  said  times  when,  &c.,  W.  was  seised  in  fee,  and  demised  fbr  twenty- 
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'  one  jean  to  T.,  who  demised  to  the  defendant,  who  entered  bj  ▼irtae  of  the  demise. 
BepUcation,  by  way  of  estoppel,  as  to  trespasses  since  the  26th  of  October,  1853,  set- 
ting out  a  writ  in  ejectment,  in  which  the  plaintiff  was  claimant,  and  dated  the  26Ui 
of  October,  1853,  directed  to  the  defendant  as  the  tenant  in  poasession.  Ayerment 
of  judgment  thereon  by  defiuilt,  and  entry  by  the.  plaintiff  oy  virtae  of  the  judg- 
ment:— 
Held,  on  demurrer,  a  good  replication  to  both  pleas :  and  that  it  was  not  necessary  to 
aver  notice  of  the  proceedings  in  ejectment  to  the  defendant,  or  that  a  writ  of  pos- 
session was  issued  or  executed ;  and  that  entry  by  the  plaintiff,  if  necessary,  was  sof- 
ficiently  averred.     WiUdn$on  t.  Kirby,  371. 

2.  Held,  also,  that  the  estoppel  was  from  the  date  of  the  writ,  and  that  the  plaintift''8 
title  would  be  presumea  to  continue  until,  by  rejoinder,  it  was  shown  to  have  de- 
termined,   lb, 

3.  SembUj  that  section  75  of  the  Common  Law  Procedure  Act  applies  to  affirmatiTe 
pleadings  in  answer  to  the  action,  and  not  to  pleadings  by  way  of  denial  of  the 
cause  of  action.  Jb» 

TROVER. 

Judgment  tn,  taft«n  a  bar  to  Action  far  Money  had  and  received!]    See  Fobmsr 

Kecovsbt. 

TURNPIKE  ROAD. 

1.  What  is.'j  The  hamlet  of  W.,  within  and  part  of  the  parish  of  B.,  was,  by  a  local 
act,  constituted  the  town  of  W.,  and  placed  under  the  management  of  comnussionen, 
and  the  surveyor  of  the  highways  was  required  to  pay  a  proportion  of  the  highwar 
rates  of  the  parish  to  the  commissioners,  W.  continuing  uable  to  contribute  to  the  parian 
rates.  By  another  local  act,  7  Geo.  4,  c.  10,  '^  for  maintaining  a  turnpike  road  mm  W. 
to  L.,  and  groynes,  embankments,  and  other  sea  defences,  for  protecting  such  road 
and  the  lands  adjoining  from  the  future  encroachments  of  the  sea,"  trustees  were 
appointed  to  carry  the  act  into  effect,  with  power  for  such  purpose  to  levy  and  as- 
sess rates  upon  the  owners  of  the  land ;  and,  oy  section  47,  the  powers  and  authorities 
conferred  by  the  former  local  act,  were  not  to  be  affected,  except  that  the  cnmmiiBwon- 
ers  were  to  be  relieved  from  maintaining  and  protecting  so  much  of  the  road  as  was 
within  W.  The  Public  Health  Act,  1 1  &  1 2  Vict  c.  63,  was  afterwaids  applied  to  W., 
and  a  local  board  was  appointed,  which  was  to  execute  the  office  and  nave  bHI  the 
powers,  &c.,  of  surveyors  of  highwavs,  except  where  such  powers,  &c.,  might  be  in- 
consistent with  the  act,  and  the  inhabitants  of  any  district  were  not  to  be  liable  to 
highway  rate  or  other  payment,  not  being  toll,  in  respect  of  making  or  repairing  roads 
or  highways  within  any  parish,  township,  or  place,  situate  beyond  the  hmits  of  soch 
district.  Portions  of  the  turnpike  road  being  out  of  repair,  and  the  revenues  accruing 
to  the  trustees  under  the  local  act  being  insufficient  to  keep  it  in  repair  and  preserve 
the  embankments,  &c.,  an  order  was  made,  under  4  &  5  Vict  c.  69,  upon  the  snr- 
veyor  of  the  hiffhways  of  B.  for  payment  of  a  portion  of  the  hi^way  rates  to  the 
trustees,  to  be  laid  out  in  the  repaiir  of  the  portion  of  the  turnpike'  road  within  the 
parish  of  B. ;  and  this  order  being  appealed  against :  — 

Held,  first,  that  the  road  in  question  was  a  turnpike  road,  within  the  4  &  6  Vict»  c.  59. 
Regina  v.  Lancing  TumpUce  Roads,  185. 

2.  Secondly,  that,  b^  the  7  Geo.  4,  c.  10,  the  management  of  the  road  was  transferred 
from  the  conuuissioners  to  the  turnpike  trustees,  the  latter  having  the  ordinary  ri^ht 
to  seek  relief  from  the  parish  in  case  of  the  deficiency  of  funds,  and  the  parish 
being  liable  to  an  indictment  for  non-repair  of  the  road.    lb. 

3.  Thirdly,  that,  under  the  Public  Health  Act,  the  part  of  the  parish  without  the  dis- 
trict of  the  local  board,  in  case  of  the  deficiency  of  turnpike  funds,  was  liable  to 
contribute  to  the  repair  of  any  part,  within  the  parish  and  not  within  the  district, 
whilst  the  district  alone  was  liable  to  contribute  to  the  repair  of  any  part  of  the 
road  within  it ;  the  former  powers  of  the  surveyor  of  the  parish  to  make  a  highway 
rate  no  longer  existing,  and  the  two  parts  of  the  parish  being  entirely  distinct,  ror  wd 
purpose  ofcontributing  to  the  repair,  both  of  the  turnpike  road,  and  of  the  genenl 
n^hways.    lb. 
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HMy  also,  that  the  local  board  of  health  were  made  the  sarveyorB  of  the  highira^ 
within  the  district,  and  empowered  to  make  a  highway  rate  for  the  purpose  of  con- 
tributing towards  the  deficiency  of  the  turnpike  fnncu ;  and  that  the  order  appealed 
against  was,  therefore,  invalid.    Regina  y.  Lancing  Turnpike  Boad$^  185. 

USAGE. 

See  C02(TBACT.     EVIDSNCE. 

USE  AND  OCCUPATION. 

Although  an  action  for  use  and  occupation  requires  some  agreement,  express  or  im- 
plied, to  pay  for  the  occupation ;  yet,  there  may  be  a  lialnlity  for  use  ana  occupation, 
where  no  action  for  rent  could  be  maintained ;  therefore,  if  a  party  enter  under  an 
agreement  for  a  demise  at  a  certain  rent  —  the  rent  not  to  commence  until  repairs 
are  completed  by  the  landlord,  the  agreement  being  silent  as  to  the  terms  of  present 
occupation  —  the  entry  and  occupation  before  the  repairs  are  executed  may  be 
evidence  to  go  to  the  jury  of  an  implied  agreement  to  pay  in  the  meanwhile  what  the 
premises  were  worth :  and  even  if  the  tenant  leave  before  the  repairs  are  executed, 
the  question  will  be,  whether  there  was  such  an  implied  agreement ;  and  if  there  were, 
he  will  be  liable  for  a  reasonable  compensation  for  his  occupation.  Smith  v.  Eliridgey 
285. 

USER. 

See  Easkiuent. 

YAiOANCE. 

See  CoNTBACT.    Indictment. 

VENDORS  AND  PURCHASERS. 
See  Judgment. 

VENEREAL  DISEASE. 
See  DiTOBCE. 

VERDICT. 

When  set  Aside."]  See  New  Tbial. 

WARRANTY. 

1.  Represenlaiion,!  The  defendant,  having  sent  his  horse  to  Tattersall's  to  be  sold  by 
auction,  on  the  day  previous  to  the  sale  saw  the  plaintiff  (with  whom  he  was  acquainted) 
examining  the  horse,  and  said  to  him,  bona  fide^  ^'You  have  nothing  to  look  for,  I 
assure  yon ;  he  is  sound  in  every  respect ; "  to  which  the  {daintlff  replied,  ^  If  yon 
say  so,  1  am  satisfied,"  and  desisted  from  his  examination.  The  horse  was  put  up 
the  next  day  to  auction,  without  a  warranty,  and  the  plaintiff  boi^t  him,  being 
induced,  as  he  said,  by  the  defendant's  assurance  oH  soundness :  — 

i7(eU,  in  an  action  for  a  breach  of  warranty,  that  there  was  no  evidence  to  go  to  the 
jury  of  a  warranty,  the  representation  not  being  made  in  the  course  of  or  with 
reference  to  the  sale.    Hopkins  v.  Tanqueray,  254. 

8.  Auction.']  If  a  private  warranty,  with  a  view  to  the  sale  by  auction,  be  given  to  an 
individual  by  the  owner  of  goods,  which  are  afterwards  put  up  to  auction  without  a 
warranty,  and  the  person  to  whom  the  warranty  is  given  either  \A6a  for  or  buys 
them:  — 

Queerej  whether  the  transaction  is  either  legal  or  valid  between  the  parties?    75. 

See  Insubance.    Sale. 

WATCHING  AND  LIGHTING  ACT. 
In  the  paiisli  of  K«,  a  district  for  ecclenastical  purposes  had  been  assigned  under  the 
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1  &  2  WOL  4,  c.  S8f  to  the  cbapel  of  B.,  for  -wiach  cbapel  irardeiM  were  appMUfted, 
but  they  had  authority  only  in  eccleoastical  matters,  all  pttrochial  bufinett  of  the 
dtttrict  being  always  transacted  by  the  church-wardens  of  K.  at  huve.  A  wyfice 
convening  a  meeting  for  the  purpose  of  conmdering  whether  the  8  ft  4  WilL  4,  c  90, 
(the  Watching  and  Lighting  Act,)  should  be  adopted  in  the  B.  district,  was  upon  a 
requisition  of  the  rate-payers  of  the  district  issued  by  the  district  chapel  waraeni. 
The  meetine  was  held  and  the  act  adopted  in  the  district;  and  inspectors  were 
app<nnted,  iriio  made  orders  on  the  orerseers  of  K.,  to  levy  certain  sums  of  money 
for  the  purj^oses  of  the  act  The  oTerseers  having  n^ected  to  obey  these  orden, 
an  appucation  was,  more  than  two  years  after  the  Moption  of  the  act,  made  to 
justices  for  a  distress  warrant  agunst  the  overseers,  but  toej  refused  to  issoe  it  :-^ 

luldf  that  the  act  had  never  been  li^^y  adopted  in  the  district,  as  the  notice  f&r  con- 
vening the  meeting  could  only  dq  properly  given  under  the  act  by  the  chnxcb- 
wardens  of  the  parish  at  large,  who  were  the  persons  usually  callii^  meetingi  on 
parochial  business,  and  that  consequently  the  justices  were  not  bound  to  issue  their 
distress  warrant :  — 

Eteld^  also,  that  the  whole  of  the  proceedings  being  void,  the  objection  was  open,  not- 
withstanding the  time  which  had  ehtpsea.  Retina  v.  The  Overseers  of  Aingsum^ 
fard^  106. 

WATERMAN'S  ACT; 

PenaUtf.']  The  87th  section  of  the  Waterman's  Act,  (7  &  8  Gea  4,  c  75,)  imposes  a 
penalty  on  any  person,  (other  than  a  freeman  of  the  Waterman's  Com{>any,  or  an 
apprentice  to  a  freeman  or  widow  of  a  freeman,)  who  shall  work  or  navigate,  "anv 
wherry,  lighter,  or  other  craft,"  from  or  to  any  place  or  places,  or  ship,  or  vessel, 
trithin  the  limits  of  the  act :  — 

Held,  that  this  does  not  extend  to  a  person  who  works  a  steam-tug  for  the  purpose  of 
towing  vessels  on  the  river.    Reea  v.  Ingham,  ISA, 

WAY. 

Right  of,}  See  Easbkent. 

WEIGHT. 
Sak  by  lUegal  Weight,]  See  Jones  v.  Gaes,  447. 

WILL- 

1.  Estate  for  Life.']  A  testator  devised  real  property  to  A  for  life,  and  after  his  decease 
to  the  nrst  son  of  the  body  of  A  for  life,  and  after  the  decease  of  the  last-mentioned 
first  son  of  A,  to  the  first  son  of  the  body  of  such  last-mentioned  son,  widi  remainder 
to  the  second,  third,  and  all  other  sons  of  the  body  of  such  last-mentk>ned  son  for- 
ever, the  elder  being  always  preferred  to  the  younger ;  and  in  de&nlt  of  all  snch 
issue,  the  estate  to  go  and  descend  to  the  testator's  own  right  heirs  fbrover.  At  the 
date  of  the  will,  A  had  two  sons  and  two  daughters  living :  — ^ 

Heldj  that  A's  first  son  took  only  an  estate  for  life,  with  remainder  in  tiul  to  his  first 
and  other  sons,  with  an  ultimate  reversion  to  the  ri^  heirs  of  the  testator.  Kar- 
shaw  V.  Kershaw,  127. 

2.  Construction  of]  A  testator  devised  freehold  and  leasehold  property  to  his  son 
John,  his  heirs  and  executors,  so  fiir  as  the  nature  of  the  property-  would  admit,  and 
in  case  of  his  decease  without  leaving  issue,  gave  the  same  to  his  son  William  and 
his  heirs.  He  devised  other  propertv  to  his  son  WilHam  and  his  heirs,  with  a  simi- 
lar proviso  in  favor  of  John.  And  m  the  event  of  the  decease  of  both  John  and 
William  without  leaving  issue,  he  gave  both  properties  to  his  daughter  M. :  — ^ 

Held  J  that  the  combination  of  personalty  and  realty  in  the  same  gift  was  not  suffictent 
to  vary  the  settled  construcnon  of  the  words  ^^  dying  without  leaving  issue  "  in  the 
case  of  rezdty,  and  that,  therefore,  John  and  WiUiam  took  estates  tail  in  the  free- 
holds respectively  devised  to  them,  with  cross-remainders  in  tail  in  the  same.  JBon- 
ford  V.  Chadwickj  302. 

f  •  Annuity.]    A  testator  devised  to  his  son  B.  T.  an  annuity  or  rent-chaige  Of  800(21 
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lasuiiiff  oat  of  land,  and  by  a  codicil  declared,  that  in  caae  his  son-shoald  marry  it 
flboiild  be  lawful  for  hnn  to  settle  an  annuity  of  SOOf.  upon  the  woman  he  migl^t  hap- 
pen to  many,  by  wa^  of  jointure,  to  be  duu^ged  on  the  {>remises  in  like  manner  with 
tlw  sum  of  300^  devised  by  the  will ;  and  in  case  the  said  R.  T.  should  so  settle  an 
annuity,  it  should  be  by  way  of  substitution  for  the  annuity  siTen  by  the  will,  and 
that  on  such  substitution  the  annuity  given  by  the  will  should  cease.  R.  T.  having 
married,  bv  a  deed-poll  made  in  exercise  of  the  power  given  bv  his  fiither*s  ^1, 
setded  and  appointed  an  annuity  by  mjr  of  jointure  on  his  wife,  declarinff  the  same 
to  be  charged  on  the  testator^s  estate,  in  like  manner  as  the  annuity  of  SOOL  was 
charaed  bjr  the  will :  — 
ffddt  tnat  this  annuity  took  effect  during  the  life  of  R  T.  and  his  wifo,  and  was  not 
postponed  till  the  death  of  R  T. ;  the  testator^s  intention  being  that,  in  the  event  of 
the  wife  surviving  her  husband,  she  should  receive  the  annuity  by  way  of  jointure 
and  in  bar  of  dower.    Jamieaon  y.  TWoe/yon,  502. 

4.  Destruction  of,"]  A  became  of  unsound  mind,  and  while  in  that  state  destroyed  his 
wilL  He  recovered,  and  gave  directions  for  the  preparation  of  another  will,  to  the 
same  ^ect  as  the  will  destroyed.  Before  this  was  prepared,  he  destroyed  himself. 
Probate  granted  of  the  unex&uted  draft  of  the  onginal  wilL    Downer^  in  re,  600. 

5.  Signature,]  The  deceased  desired  the  subscribing  witnesses  to  place  their  names 
to  his  will,  telling  them  of  alterations  therein  made,  but  did  not  sign  his  name 
again:  — 

HcM,  a  good  reexecution  by  acknowledgment    DeweU^  in  re,  608. 

See  Admikistbation. 

WITNESSES. 
See  CBiafES.    Divorce. 

YEARLY  TENANCY. 
See  Tress  t.  Savage^  110. 


